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both ends of spectrum
are unsustainable
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substantive standards
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how to resolve
these conflicts




we will discuss

where to
resolve them

what kind of
disagreements are
we talking about

roadmap
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when conflicts
are intractable
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clinicians &
families usually
reach consensus

how are they
resolved in US




how are they
resolved in UK
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treatment
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how are they
resolved in
Ontario, Canada

you are familiar
with this type
of conflict
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familiar because
extensive UK

media coverage
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therapeutically not
therapeutically
obstinate

obstinate

but the treatment
at issue is rarely

strictly “futile”
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intervention cannot

(at all) accomplish

physiological goals
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example 3

antifungals as
treatment for

myocardial i
infarction CPR when show rigor mortis or dependent lividity
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“prospect of ... treatment

having any benefit is as ”fu ti I e”

value free

close to zero as makes no

difference” Objective
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some chance of
accomplishing the
effect sought by
patient or surrogate

not “futile”
because
might “work”
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cancer
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disputed Tx
might keep

patient alive
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examples
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“futility disputes”
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is that chance not a value

or outcome medical

worthwhile judgment JUdgment
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not asking asking “is it in
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How often do new

disagreements arise? . intensivists

52% T
Sy oty ethicists
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5 124
RS clinicians = prOblem

139 140 141

“NBT is common

among my
inpatients”

142 143 144

16



UCLA

Health

145

“conflict ...
in ICUs ...
epidemic
proportions”
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PICU: frequency, contributing
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surrogates § providers

- surrogate demand | resist demand
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Association

iat rogen ic between shared

decision-making

inadequate communication during family

meetings and
surrogates’
trust in their ICU
physician

uncoordinated, conflicting
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“1I’m not going to pull

the plug on granny”
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178 179
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never give in, never give in,
never, never, never, never, . . .

184 185 186

religion

Leci nest pas une fufie. autonomy
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Public, %
Question and Responses? (n=1006)
If the doctors treating your family
member said futility had been
reached, would you believe that

Lenworth M. Jocbs, D, MPH: Kyl B, RN, PD: erhra Bt o RN, PE, FAD, CHPN divine intervention E% God
COUIQ save your tramily

Trauma Death

Views of the Public and Trauma Professionals on Death and Dying From Injurics

member?
“_— Arch Surg. 2008;143(8):730-735 Yes
Chest 136(1):110-7 No 355
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avoid patient PTEN e 23 quotes from
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integrity of

profession
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Trauma Death
Viewsof the Public and Trauma Profesionals on Deathand Dying From s
Lenwortk M. Jocbs, D, MPE: Kary B, R, PAD:Betara Bownt oot RN, PH, D, CHPN

Arch Surg. 2008;143(8):730-735
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If doctors believe there is no hope
of recovery, which would you
prefer?
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indefiniely
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most hospital policies Medical Echics

most society guidelines
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1. earnest attempts ... 3. attempts ... negotiate
deliberate ... negotiate ... reach resolution
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TO % &

2. joint decision making 4. involve ... ethics
... maximum extent committee
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Total cases of
limited nonbeneficial
treatment

Family concensus
after 1 meeting

235
Cases of consensus
87
238

57% agree immediately

90% agree within 5 days

96% agree after more
meetings
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Chrunsaes Suoundin o of e e e Cae U

Dallas Morning News

“Bills challenge care limits for terminal patients:

D&m\j&ﬂ\?‘. “D’Rhml Rﬁ'\l}llj Pf " Some say 10 days to transfer isn’t enough before

treatment ends” (Feb. 15, 2007)
PEDIATRICS Vol. 112 No. 5 November 2003
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MASSACHUSETTS
GENERAL HOSPITAL

not always

Experience with a Revised Hospital Policy on Not Offering
Cardiopulmonary Resuscitation

Andrew M. Courtwright'2 - Emily Rubin® - Kimberly S. Erler
247 248 249
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consensus
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intensive Sti" no
communication
mediation consent .
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Why Is The US So BIG?

California 40,000,000
Texas 30,000,000

70,000,000

262 263 264

NORVGAY.

CA+TX=UK A

CALIFORNIA

265 266 267

normally, clinicians it o i “provider ... shall

must follow patient ... comply with a ...

& surrogate Cal. Prob. Code decision ... made by a
decisions § 4733 person then authorized”

268 269 270
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EXCEPTIONTO

Cal. Prob. Code
§ 4735

271 272 273

“provider ... may : : .
“medically ineffective

decline to comply e it h e r S 5
ealth care

with ... decision
that ... requires”

274 275 276

“health care contrary to

generally accepted

health care standards”

277 278 279
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legal

Immunity

280 281

§ 4740

may stop LSMT
without consent

Cal. Prob. Code
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“not subject to civil or
criminal liability or to
discipline for
unprofessional conduct”

282

with legal
immunity

283 284

contrary medically

ineffective

to GAHCS

285

who determines
when this
exception applies

286 287

288
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dispute adjudicated by

hospital ethics

committee

DRAFT

i TORRANCE MewoRIL | Depariment Medical Saf

A% \EDICAL CENTER Policy/Procedure: MEDICALLY INEFFECTIVE
TREATMENT

REATMENT S 1318
Health

WITHDRAWING OR WITHHOLDING MEDICALLY INAPPROPRIATE LIFE
SUSTAINING TREATMENT

292

what is the
process

295
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CALIFORNIA
MEDICAL
ASSOCIATION

Model Policy on “Non-beneficial Treatment”

Lynette Cederquist, MD, uly 2

290 291

who is on the
hospital ethics
committee

physicians, nurses,
others who work
at this same hospital

293 294

2d notice meeting

HEC meeting

2d for options

296 297
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298

301

if your own
hospital ethics
committee agrees

304
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CALIFORNIA

299 300

stop LSMT 3 ny

without
consent reason

302 303

“not civilly or criminally (6{0) nt ra St

liable or subject to ...

California

disciplinary action”

305 306
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“health care contrary to

“medically ineffective

" generally accepted
health care

health care standards”

307 308 309

NHS

Q0O Great Ormond Street

~ Hospital for Children
MHS Foundation Trust

no substantive

standard in TX example

310 311 312

“we (GOSH) think
the requested

treatment is
inappropriate”

313 314 315
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not only is
court approval

judicial review HEC = forum

not needed is prohibited of last resort

316 317 318

The Lone Star State

319 320 321

notice HEC meeting

step 1

322 323 324
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The Ethics Committee further recommends that

o The treatment plan for the patient be modified to allow only
comfort measures (such as hydration, pain control apd other
interventions designed to decrease the patient’s suffering ).

additional palliative measures, as appropriate.

o The patients code status be changed to a DNR.

+  Appropriate spiritual and pastoral care resources should be
provided to Emilio’s mother and family members.

325 326 327

328 329 330

no
transfer

331 332 333

s New complications that develop should not be treated, except"
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DUE
PROCESS

334 335

notice
neutral decision-maker

judicial review

337 338

dispute

resolution
in UK

judicial G
2UE

340 341
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336

independent

]
decision
maker

339
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DUE
PROCESS

diligence
care

343 344 345

346 347

application Feb 24, 2017 1 54 d ayS

final JuIy 27,2017

Alta Fixsler §

349 350 351
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application  May 28, 2021 1 3 2 d ays

final Oct. 6, 2021

Alfie Evans

352 353 354

application  Dec. 19, 2017 126 d ays 1 O OO %

final Apr. 23, 2018
P longer than US

355 356 357

litigation  £200,000

treatment °?

358 359 360
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dispute

resolution
in Ontario
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361

364

367

Canada’s most
populous province

holds 40% Canadian
population

fast & efficient

like US HECs

362

CONSENT AND CAPACITY BOARD

365

APPLICATION TO DETERMINE SOM COMPLIANCE
WITH REGARD TO TREATMENT
FORM G|

The Agolan efves et SOM s no camong it e prinele o giing o resng
s et e 4 ] L)

s S0 ot complyig i e gl For g o e skt onsed?

368

363

guasi-judicial
administrative
tribunal

366

hearing
in 7 days

369



decision 1 day
after hearing
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=
= .
= =

FAST
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370

independent
g neutral

like UK judges

373

n
K@i (CoNSENT AND CAPACITY BOARD
A/ RULES OF PRACTICE

376

371

374

377

psychiatrist
lawyer
public member

372

375

378

board members
are trained
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should UK change

how it resolves
NBT conflicts?

379

reason

382

Charlie’s
Law - divert
from courts

385

380

""" CLINICAL
e ETHICS
Limiting court involvement in end-of-life o o

treatment decisions for children in England
& Wales: Advantages and limitations of a n?»:-'mm
specialist committee deciding on futility S Sage

Verorica ME Neefies

383

L
bous has tabled a Ten Minute Rule Motion
for children to access medical treatment

18 MAR HOUSE OF COMMONS

386

reasons

reason

reason
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JOURNAL OF SOCHL WELFRE AND FAMLY LAW é ROUﬂEdgE
hipsioloy 0 ORGS0 0 454107 TajorFrancs Goup
OPEN ACCESs B omiraas reason

Medical Treatment Disputes and Children: An Empirical
Analysis of Sixteen Years of Reported Judgments in England
and Wales

Jaime Lindsey (3, Denise Schuberg® and James Browning®

388 389 390

model to copy

3901 392

Terminally 111 Adults (End of Life) Bill

AS INTRODUCED]

after 2 doctors High Court judge

BILL

confirm patient must confirm
eligibility eligibility

394 395 396
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Sir. Munby
397

High Court ji1gge
must confirm
cligibility

400

panel members
appointed by the

Voluntary Assisted
Dying Commissioner

403

398

401

404

Assisted Dying
Review Panels

Commissioner is a
current or retired
judge appointed by
the Prime Minister
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Terminally 111 Adults (End of Life) Bill

AMENDED IN PU SLIC BILL COMMITTEE]

BILL

399

legal member
psychiatrist member

social worker member

402

n

Ontario

CONSENT AND CAPACITY BOARD

405
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2 objectives for fa | I

dispute resolution

efficient

406 407 408

fairness efficienc
efficiency fairness Y

409 410 411

quasi-judicial

proposal administrative

tribunal

412 413 414
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get Pt right Tx
save healthcare £

o’
=
=

minimal loss
FAST

Save litigation £ fairness PDP
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Thaddeus Mason Pope, JD, PhD, HEC-C

Mitchell Hamline School of Law
875 Summit Avenue

Saint Paul, Minnesota 55105
T 651-695-7661
C 310-270-3618

E Thaddeus.Pope@mitchellhamline.edu
W www.thaddeuspope.com

B medicalfutility.blogspot.com
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