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Resistance is Futile?
Resolving Radical Disagreements  

   about Medical Treatment   

   between Patients & Doctors?

Goldilocks 
problem

nature of a 
Goldilocks 
problem
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both ends of spectrum 
are unsustainable

best place is the middle

14

catastrophically 

critically ill

15

lack decision 

making capacity

16

clinicians often 

recommend CMO

17

recommend 
withholding or 
withdrawing         
life-sustaining Tx

surrogates 

often agree

10 11 12

13 14 15

16 17 18
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not always
surrogate

     LSMT

clinician

 CMO

how do we resolve 
these conflicts --
when they become 
intractable

represent 
2 extremes

19 20 21

22 23 24

25 26 27
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we should avoid 

those 2 extremes

take a middle approach

we will not discuss 

substantive standards 

for dispute resolution

we will discuss 

the process

we will not discuss 
how to resolve 
these conflicts

28 29 30

31 32 33

34 35 36
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we will discuss 

where to 

resolve them

roadmap

what kind of 
disagreements are 
we talking about

how common 
are these 
conflicts

clinicians & 
families usually 
reach consensus

but when conflicts 
are intractable

how are they 

resolved in US

37 38 39

40 41 42

43 44 45
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how are they 

resolved in UK

how are they 
resolved in 
Ontario, Canada

time 
for 
reform?

non-beneficial 
treatment 
conflicts

you are familiar 
with this type  
of conflict

Charlie Gard

Alfie 
Evans

46 47 48

49 50 51

52 53 54
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Isaiah 
Haastrup Indi 

Gregory

Midrar Ali 

Ayden Braqi

not just 
babies

older 
children

Tafida 
Raqeeb

Ashya 
King

adults

55 56 57

58 59 60

61 62 63
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Sudiksha 
Thirumalesh • cases

XY 

familiar because 
extensive UK 
media coverage

familiar because of 

dramatic portrayals 

– like on BBC One

71

surrogate driven

 over-treatment

surrogate will not 

consent to CMO 

recommendation

64 65 66

67 68 69

70 71 72
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inappropriateappropriate inadvisableadvisable

disproportionate
proportionate non-

beneficial

beneficial
ineffectiveeffective

abuseneglect
to stop Tx

to continue

consistent 
with    
reasonable 
medical 
standards

contrary    
to 
reasonable 
medical 
standards

73 74 75

76 77 78

79 80 81
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therapeutically 

obstinate therapeutically 

obstinate

not these conflicts  
are often called 
medical futility 
cases

but the treatment 
at issue is rarely 
strictly “futile”

88 89 90

82 83 84

85 86 87

88 89 90
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91

futile
intervention cannot 

(at all) accomplish 

physiological goals

scientific 

impossibility
goal = fill

example 1 example 2

91 92 93

94 95 96

97 98 99
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antifungals as 
treatment for 
myocardial 
infarction

example 3 • Cpt rigor mortis

CPR when show rigor mortis or dependent lividity

example 4 • Heart specific example in lit

even EMS protocols for “futility”

example 5

example 6

Charlie Gard

100 101 102

103 104 105

106 107 108
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“prospect of … treatment 
having any benefit is as 
close to zero as makes no 
difference”

“futile” value free 

objective

113

may the 
clinician    
stop LSMT?

“futile”

may & should 
refuse rare treatment in 

most cases

109 110 111

112 113 114

115 116 117
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some chance of 

accomplishing the 

effect sought by  

patient or surrogate

not “futile” 
because  
might “work”

examples

dialysis for 
permanently 
unconscious

MV for widely 
metastatic 
cancer

we call these 

“futility disputes”

but
disputed Tx 
might keep 
patient alive 

118 119 120

121 122 123

124 125 126
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is that chance  
or outcome 
worthwhile

not a 
medical 
judgment

value 
judgment

not asking 
“will it work”

asking “is it in 
the patient’s 
best interest”

that’s the 
nature of    
NBT conflicts 

prevalence 
of conflicts

127 128 129

130 131 132

133 134 135
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intensivists

ethicists
or

intensivists
measures

700      

acute care 

clinicians Feb. 2015

“NBT is a 
problem”

“NBT is common  

among my 

inpatients”

136 137 138

139 140 141

142 143 144
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146

20%
14%

148

“conflict ...  
in ICUs ... 
epidemic 
proportions”

ethicists
measures

150

33%

Physician Executive Journal (37 no. 6)

ethics 
consults

20% ethics 
consults 15% ethics 

consults

Courtwright, 2015 J Crit Care 30(1):173–77

2 futility 
cases 
per month

145 146 147

148 149 150

151 152 153
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154

causes

157

incapacitated 

→ surrogate
158

why 

providers 

resist

why 

surrogates

demand

159

surrogate 

demand

160

misunderstanding

162

confusion

154 155 156

157 158 159

160 161 162
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163 164

iatrogenic
inadequate communication

uncoordinated, conflicting

Association 

between shared 

decision-making 

during family 

meetings and 

surrogates’

trust in their ICU 

physician

“at least 1 of 5 core 

elements of shared 

decision making …  

missing from 95% … 

family meetings”

explain patient’s medical 

condition/prognosis

elicit or assess 

understanding
168

mistrust

171

163 164 165

166 167 168

169 170 171
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172 173 174

175

emotional

 barriers
176 177

179

psychological   

  barriers

180

172 173 174

175 176 177

178 179 180
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181 182 183

184

never give in, never give in,    

   never, never, never, never, . . . 186

187 188 189

religion

181 182 183

184 185 186

187 188 189
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190

Zier et al., 2009 

Chest 136(1):110-7 192

193 195

some reasons 
surrogates 
demand NBT

196

cognitive

psychological

emotional

religious

mistrust
198

clinicians 

resist

190 191 192

193 194 195

196 197 198
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199

avoid patient 

suffering

200 201

quotes from 

actual cases

“This is the Massachusetts 
General Hospital, not Auschwitz”

203

“not … much difference 
… atrocities in Bosnia”

204

avoid moral 
distress

205

nurses
physicians

207

absenteeism

retention

quality

199 200 201

202 203 204

205 206 207
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208

integrity of 
profession

209 210

211

stewardship

212 213

distrust   

 surrogate

214

60%
accurate

215

more 

aggressive 

treatment

216

protect Pt from 

their surrogate

208 209 210

211 212 213

214 215 216
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217

some reasons 

clinicians 

resist NBT

220

surrogates

clinicians

consensus 
usually 
reached

225

negotiation

mediation

217 218 219

220 221 222

223 224 225
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226

most hospital policies

most society guidelines

227 228

4 of 7 
  steps

229

1. earnest attempts … 

deliberate … negotiate

2. joint decision making 

… maximum extent
230

3. attempts … negotiate 

… reach resolution

4. involve ... ethics 

committee

95%
232 234

226 227 228

229 230 231

232 233 234
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235 236 237

5/92

241

57% agree immediately 

90% agree within 5 days

96% agree after more 
meetings

243

75%

80%

85%

90%

95%

100%

Immediate Three Days Eventual

Unresolved

Resolved

235 236 237

238 239 240

241 242 243
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245
0%

10%

20%

30%

40%

50%

60%

70%

80%

90%

100%

1st 3+2d eventual

Dallas Morning News

 “Bills challenge care limits for terminal patients: 
Some say 10 days to transfer isn’t enough before 
treatment ends” (Feb. 15, 2007)

247

974

65

not always HEC Forum (2022) 34:73

2023

95%
252

darn good

244 245 246

247 248 249

250 251 252
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253

consensus 
intractable

254

but
255

tried reach 
consensus

intensive 
communication

mediation
257

still no 

consent
conflict

259

clinician

    su
rro

gate

stop go

stop

go X

dispute 
resolution 
in USA

253 254 255

256 257 258

259 260 261
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California   40,000,000

Texas      30,000,000

              70,000,000

CA + TX = UK

normally, clinicians 
must follow patient 
& surrogate 
decisions

Cal. Prob. Code 
      § 4733

“provider … shall 

… comply with a … 

decision … made by a 

person then authorized”

262 263 264

265 266 267

268 269 270
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but Cal. Prob. Code 
      § 4735

“provider … may 
decline to comply 
with … decision       
that ... requires”

either “medically ineffective 

health care”

or
“health care contrary to 

generally accepted 

health care standards”
plus

271 272 273

274 275 276

277 278 279
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legal 
immunity

Cal. Prob. Code 
      § 4740

“not subject to civil or 

criminal liability or to 

discipline for 

unprofessional conduct”

may stop LSMT 

without consent
with legal 
immunity

contrary 

to GAHCS
medically 

ineffective

who determines 
when this 
exception applies

280 281 282

283 284 285

286 287 288
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dispute adjudicated by 

hospital ethics 
committee

291

who is on the 
hospital ethics 
committee

physicians, nurses, 
others who work

at this same hospital

what is the 
process

2d notice meeting

HEC meeting

2d for options

289 290 291

292 293 294

295 296 297
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stop LSMT 
without 
consent reason

any 

if your own 
hospital ethics  
committee agrees

“not civilly or criminally 

liable or subject to ... 

disciplinary action”

contrast 
California

298 299 300

301 302 303

304 305 306
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“medically ineffective 

health care” or “health care contrary to 

generally accepted 

health care standards”

no substantive 
standard in TX

example

“we (GOSH) think 
the requested 
treatment is 
inappropriate”

307 308 309

310 311 312

313 314 315
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not only is  
court approval 
not needed

judicial review 
is prohibited

HEC = forum 

of last resort

5 steps

step 1
notice HEC meeting

step 2

316 317 318

319 320 321

322 323 324
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Step 2:  HEC Meeting

step 3
Step 3:  HEC written decision

step 4
Step 4:  Attempt transfer

step 5

no 
transfer

withdraw 
LSMT

325 326 327

328 329 330

331 332 333
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but

notice 

neutral decision-maker

judicial review

notice 
independent 
neutral 
decision 
maker

judicial 
review

dispute 
resolution 
in UK

334 335 336

337 338 339

340 341 342
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compassion 
 diligence 
 care 

but
Charlie Gard

application  Feb 24, 2017

final    July 27, 2017
154  days

Alta Fixsler

343 344 345

346 347 348

349 350 351
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application  May 28, 2021

final    Oct. 6, 2021
132  days

Alfie Evans

application  Dec. 19, 2017

final    Apr. 23, 2018
126  days 1000% 

longer than US

litigation      £200,000

treatment      ? 

352 353 354

355 356 357

358 359 360
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dispute 
resolution 
in Ontario

Canada’s most 
populous province

holds 40% Canadian 
population

quasi-judicial 
administrative 
tribunal

fast & efficient
 like US HECs

369

hearing 
in 7 days

361 362 363

364 365 366

367 368 369
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370

decision 1 day 

after hearing

independent    
& neutral
 like UK judges

374

psychiatrist

lawyer

public member
375

board members 

are trained

370 371 372

373 374 375

376 377 378
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should UK change 

how it resolves   

NBT conflicts?

why reexamine 

this now 4 reasons

1reason 2reason

Charlie’s 
Law - divert 
from courts 3reason

379 380 381

382 383 384

385 386 387
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1. Growth conflicts

0

2

4

6

8

10

12

14

16

18

20

2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022

4reason

model to copy

after 2 doctors 
confirm patient 
eligibility

High Court judge 
must confirm 
eligibility

388 389 390

391 392 393

394 395 396
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Sir. Munby 

19,000 
judge 
hours

need 
15,000 
more

High Court judge 
must confirm 
eligibility

Assisted Dying 

Review Panels

legal member

psychiatrist member

social worker member

panel members  
appointed by the 
Voluntary Assisted 
Dying Commissioner 

Commissioner is a 
current or retired 
judge appointed by 
the Prime Minister 

397 398 399

400 401 402

403 404 405
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conclusion

407

2 objectives for 

dispute resolution

408

fair
efficient

409

efficiency

410

fairness

411

fairness efficiency

proposal 
quasi-judicial 
administrative 
tribunal

406 407 408

409 410 411

412 413 414
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get Pt right Tx

save healthcare £

Save litigation £

minimal loss  
fairness PDP

420

Thaddeus Mason Pope, JD, PhD, HEC-C 
Mitchell Hamline School of Law
875 Summit Avenue 
Saint Paul, Minnesota 55105
T   651-695-7661
C   310-270-3618
E   Thaddeus.Pope@mitchellhamline.edu
W   www.thaddeuspope.com
B   medicalfutility.blogspot.com

415 416 417

418 419 420
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