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often agree

clinician surrogate

CMO LSMT
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Views on
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not always

typical
response

cave-in

Would you give life-sustaining
therapy if you considered it futile?
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Perceptions of “futile care” among caregivers in intensive
careulzits Bl ”fO”OW ... SDMs

instead ... what they
feel is appropriate”

Robert Sibbald MSc, James Downar MD, Laura Hawryluck MD MSc
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“almost all cited
a lack of legal

support”

Ethics, orthodoxies and defensive

practice: a cross-sectional survey of nurse’s
decision-making surrounding CPR in deceased
inpatients without Do Not Resuscitate orders

mma WicErlean' @, Suzarne Bowdler?, Joarne Cording’, Heidi Hu'®, Edwina Liaht™,

31

4 JIMTLANTCETAS CNNTTE

NEWSLETTER

nomo-phobia
fear of law

“ethically ... comfortable
removing life support ...
but ... lingering concerns
about being sued”

“even a case that ...

eventually gets thrown
out is a major stressor,
time drain, and hassle”
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“remove the
__,and I will

sue you”

physicians round off 830/0

nurses bear brunt physicians practice
“defensive” medicine {-¢

41 42

9o ordered for
defensive reasons

----------- | — -
admissions UL

Lab tescs [ 722
x-rays I = = ere too
HrerniSdies NG - o> 1
rrileetiaies IR =725« = cave in
e scans [ =- o>
|

28.49%

status quo
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better

responses

few cases almost none even
brought want to sue




unlikely to win

even if surrogate
wants to sue, immunity

attorneys decline judicial deference

10/18/2025

damages too low
< $300,000

in rare instances
cases filed,

providers win

few cases
brought

59

“no successful legal suits
against physicians and
institutions who ...

invoked
such policies”

appropriately invoked
[NBT] policies”

“appropriately

Resolion  $0548 TITLE: LEGAL SUPPORT FOR NONBENEFICIAL
TREATMENT DECTSIONS
Author: H Hugh Vincen, MD:
Wilkam Andereck, MD
Tntroduced by: Disinct § Delegation

Eudosedby: it §legrion CALIFORNIA
‘ MEDICAL
ASSOCIATION

60

providers lose
one type lawsuit
re unilateral WD
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infliction of secretive not liable for
emotional insensitive

withdrawing but for

distress outrageous h oW

PROPORTION OF PHYSICIANS (n = 726) WHO WITHHELD
slow code LIFE-SUSTAINING TREATMENT ON THE BASIS OF MEDICAL FUTILITY

Consent Status n %)

Without the Writen or org m ot the patient or famiy 219 (25%)
Without the bf the patient o family 120 (14%)
Despit the objeclions of the patient or famiy 2(3%)

D. Asch, Am. J. Resp. Crit. Care Med. (1995)

show code

Hollywood code

67

69

consultation expected E TRAN@ NCY

distress foreseeable Yy —— %

72
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risk > 0

£

LOW RISK

San Francisco Chronicle

76 77

little patient or irtatyinofimits® most likely

family can do ‘remarkable fav, legal action

written for physicians”




88
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not about liability

not about the merits

preserve status quo must continue LSMT

until gather & assess until court resolves
whether you have a

evidence & argument
g duty to continue LSMT

H

NOT UP FOR
DISCUSSION

LOW RISK
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prevalence NBT conflicts
causes NBT conflicts

prevention NBT conflicts

have a conflict what are. options
your options

coNnsensus new new

surrogate hospital

11
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you already

if none of withdraw LST determined

destination

that works ... without consent T

*orw/d LSMT

100 101 102

| will show this is only legal
paths to information
get there »
S not legal advice
103 104 105

see your own
OGC or RM path 1.4

106 107 108
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Code of
edical Ethics

most hospital policies negOtiation

most society guidelines

mediation

AMA% Council on Ethical and Judicisl Affairs

109 110 111

3. attempts ... negotiate
... reach resolution

1. earnest attempts ...
deliberate ... negotiate

4. involve ... ethics
committee

2. joint decision making
... maximum extent

112 113 114

115 116 117
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Nonenecial Treamentand Confic Resoluion: g Conens

g M, A, oo Mo S on] B e T

118 119
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o] no consensus
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e 3 8BE

122 123

b s D 8 520 57% agree immediately

Increasing incidence of withholding and withdrawal of f2 support from the L
el il 90% agree within 5 days

Prendergast T) Luce M.

96% agree after more
meetings

124 125 126
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Resolution of Futity by Due Process: Early Experience with the Texas
Advance Directives Act

Pobert L. Fine, WD, 204 Thoras Wim. Mapo, )0
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Dallas Morning News

“Bills challenge care limits for terminal patients:
Some say 10 days to transfer isn’t enough before
treatment ends” (Feb. 15, 2007)
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Chrunsaes Suoundin o of e e e Cae U

Dl o M o | R P s Pt . o Y

S Vol. 112 No. 5 November 2003

130 131

consensus

I
(intractable )

133 134
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tried reach intensive still no

communication

consensus mediation consent

136 137 138

- dinidan
R path 2 o 4

go X

139 140 141

91e8o.4ins

conflict

n ew sometimes sometimes

surrogates should surrogate should

surrogate be challenged even be replaced

142 143 144
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act consistently otherwise,

with patient’s act in patient’s
known desires best interest

145 146 147

Cal. Prob. Code
§§ 4684, 4714

148 149 150

~ 60% s more | Ethaics

aggressive “surrogate’s decision . . .

accurate P | iment "

P YN

151 152 153
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educate

support
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ensure surrogate
understands Pt
prognosis

154

157

160

% CHEST

in addition to helping
surrogate understand
Pt situation

155

s

’ y | Journal of the Neurological Sciences

n
An evaluation of surrogate decision maker health literacy in the neurology ~&&
ward and neuroscience ICU

Flizabeth Carroll , Julie Giles”, Ariane Lewis

158

ensure surrogate
understands

role of surrogate

161

156

“missing from

95% ... family
meetings”

159

JOURNAL OF PALLIATIVE MEDICINE
Volume 25, Number

Origina

Surrogate Decision Makers Need Better
Preparation for Their Role:
Advice from Experienced Surrogates

Brizn M. Bakke, BS! Marko A. Feuz, BS# Ryan D. McMahan, MD!*/ Deborah E. Barr
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Making Medica ecisions

surrogate lacks
- & ’ capacity

163 164 165

surrogate has CT AD -
material COI | < surrogate

166 167 168

known wishes > “dad would not have if no AD or
wanted X”

€ surrogate known wishes

“but I, just can’t let go”

169 170 171
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You’re

best interest = Fired! .

< surrogate

remonstrate
|

172 173 174

clinicians should surrogate ™% ‘ :
not follow “bad” replacement J Cal. Prob. Code
surrogates works

§ 4766(d)

175 176 177

limits

to surrogate
replacement

178 179 180
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clinicians
cannot show

deviation \“ -

181 182 183

surrogates
get benefit
of doubt

184 185

187 188 189
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surrogates

are faithful

190 191 192

c z seemingly bad
I Im |tS surrogates
replaceable

193 194 195

NOo consensus path 3 o 4 n ew
hospital

no new surrogate

196 197 198
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Transfer of patients between hospitals

pe K A
oS iy
EEHIH +
w
199

but

possible

202

San Franclsce g

205

Medical Futility in End-of-Life Care
Repert of the Council on Ethical and Judicial Af

e o 1 sainng o s e

An Official ATS/AACN/ACCP/ESICM/SCCM Policy Statement:

to Requests for Potentialy
Intensive Care Units.

American College of Physicians Ethics Manual
Seveath edition

200

Jahi
McMath

203

206

201

207

10/18/2025
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The luck of the
draw: physician-

[ (] e
I Y e g =) ..related
p yS I C I a n f (R4 *7 < variability in
? “end-of-life
: decision-making
Variability I in intensive care
i Intensive Care
i © Med.2013
39(6):1128-32

ICU days

last 6 mo.

208 209 210

1 Elemen ts in 96 doctors’ definitions of futility

What does futlity’ mean? An empircal
stuoy of doctors perceptions

Ben White et al

Med J Aust 2016; 204 (8):318
doi: 10.5694/mja15.01103

211 212 213

Hospital Cultue and ntensiy of End-of-Life Careat

h OS p | ta | 3 Academic Medica Centers

Elabet Do M, P B s . Bt M, ™, D D, Pt

variability

huthor Afats

A e e Publised onlne uly 3, 003 101000 amatemmed 2032450

214 215 216
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Humantes i HEST Medcne Orrl ese % CHEST

i Ui
Hospital Policy Variation in Addressing can find & that’s based
Decisions to Withhold and Withdraw on experience

Life-Sustaining Treatment .
e with trad. LST

make transfers

lecio (tmans Kovh

217 218 219

.:::ﬂ” o Medicin MoP| “, oo h OW

A Survey to Quantify the Number and Structure of
real Membrane Oxygenation Retrieval Programs in
es

long to
look for

likely lower w ECMO transfer

220 221 222

what constitutes a
reasonable time

depends on
custom & practice

223 225
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| sowce | days QY sowce | days |

San Diego Med Soc 3 Utah UHCDA 10 10 days iS
Torrance 5 Virginia law 14
Glendale 108 Delaware UHCDA 15 common
SoCal Bioethics model 10 Texas law 25

226 227 228

no consent

no new surrogate path 4 of 4

no transfer

229 230 231

withdraw normally, clinicians
must follow patient

LSMT W/O & surrogate Cal. Prob. Code
consent decisions § 4733

232 233 234
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“provider ... shall

... comply with a ...
decision ... made by a
person then authorized”

10/18/2025

EXCEPTIONTO

235 236

o

not ... require ...
health care contrary

Cal. Prob. Code
§ 4654

to generally accepted
health care standards

”

238 239

“provider ... may
decline to comply
with ... decision

either

237

Cal. Prob. Code
§ 4735

240

“medically ineffective

health care”

that ... requires”

241 242

243
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“health care contrary to

generally accepted

health care standards”

244 245 246

| e g 3 | “not subject to civil or

‘ criminal liability or to
Cal. Prob. Code discipline for

I m m U n Ity § 4740 unprofessional conduct”

247 248 249

may stop LSMT with legal
immunity

without consent

250 251 252

28



contrary

to GAHCS

10/18/2025

medically
ineffective

253

you want to decline
to comply with a
health care decision

254 255

with whose

guestions .
decisions may you

decline to comply

256

with what
decisions may you

decline to comply

257 258

when may you Whose

decline to comply

with those decisions dECiSionS

259

260 261
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“decline to comply

Cal. Prob. Code with ... instruction

§ 4735 or ... decision”

262 263

“patient’s written or
oral direction
concerning a health
care decision”

Cal. Prob. Code
§ 4623

265 266

“means a decision
made by a patient or
... agent, conservator,
or surrogate”

CODES

Cal. Prob. Code
§ 4617

268 269

10/18/2025

instruction

264

267

270

decision

CODES

Cal. Prob. Code
§4781.2

30



10/18/2025

applies & — you may decline

to POLST to comply with
! request for LSMT

271 272 273

advance
directive

POLST

patient with
capacity

274 275 276

agent
conservator

surrogate

277 278 279
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you may decline

no matter
to comply with

request for LSMT

who makes it

10/18/2025

no matter how
they make it

280 281

what = -
e Cal. Prob. Code
decisions 5 4617

282

“including ... provide,
withhold, or
withdraw ... all ...
forms of health care”

283 284

you may
decline to
start

surrogate asks

to start dialysis

285

surrogate asks
to continue
dialysis

286 287

288
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you may

“directions to

decline to Cal. Prob. Code provide ... CPR”
continue § 4617

289 290 291

292 293 294

4735 .p?rmlts 4735 permits withhold
overriding or

surrogate clinicians to

withdraw

295 296 297
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298

304

no matter
who makes
the decision

any

treatment

299

may decline to
follow request
for LSMT

302

no matter how

they make it

305

10/18/2025

Physician Certification of
Medically Ineffective Treat

300

no matter the
type of LSMT

303

306
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only if that contrary

request for
Ve to GAHCS

307 308 309

medically . what do

] 1()‘;‘,11;(;(»1)15 these words
PROB

ineffective mean

310 311 312

contrary standard @

to GAHCS of care

313 314 3
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A ) The luck of the
B ol draw: physician-
= = _related

“ variability in
“end-of-life
ecision-making
intensive care

Intensive Care

Med. 2013
39(6):1128-32

316

“not offer any
significant
benefit”

medically
ineffective

10/18/2025

318

319 320

start with

vocabulary

322 323

321

An Official ATS/AACN/ACCP/ESICM/SCCM Policy Statement:
Responding to Requests for Potentially Inappropriate Treatments in
Intensive Care Units

(Gabriel . Bosslet, Thaddeus M. Pope, Gordon D. Rubenfeid, Barmard Lo, Robet 0. Truog, Cynoa H. Rustion,

324
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Societyof
Critical Care Medicine

The Intansive Care Profassionals

" 7905 °

ATS .

We help the world breathe

325 326

EURO~PEAN SOCIeETY  OF
INTENSIVE CARKRE MeDIiciNe

10/18/2025

AMERICAN COLLEGE OF

)30

P HY SITIICIA N S*

The Global Leader in Clinical Chest Medicine
327

328 329

futile

)
legally proscribed fu t I I e
legally discretionary

potentially inappropriate

331 332

330

intervention cannot

(at all) accomplish

physiological goals

333
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scientific

impossibility

334 336

1 think | need

—
antlblotilcs for my IT'S A VIRUS!

example 1 example 2

337 338 339

example 3

i antifungals as
— treatment for
= myocardial L —
a ~ infarction CPR when show rigor mortis or dependent lividity

38
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example 4 — example 5

even EMS protocols for “futility”

343 344 345

value free

objective

346 347 348

chance of working may the

OOO% clinician

stop LSMT?

349 350 351

39
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”futile” may & should

Cal. Prob. Code
refuse § 4735

352 353 354

fuiiie

“futile” treatment —— Iega"y

. legally proscribed
is

“medically ineffective” Llly elberilioney proscrled

potentially inappropriate

355 356 357

treatment may not
accomplish effect

desired by the patient ”futile”

358 359 360
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prohibited by
applicable laws, judicial exam p|e 1

precedent, or widely
accepted public policies

361 362

might “work”
° example 2

but illegal

364 365

D-DMAPh ===
example 3 -‘ |

.

digoxin, diazepam, , morphine , amitriptyline , phenobarbitol

367 368

10/18/2025

Organ Matching
Donor Organ |

Waiting {

363

366

if treatment
request is legally

proscribed 2>

369

41
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“proscribed” treatment

may & should
refuse

Cal. Prob. '
§ 4735 “contrary to GAHCS”

370 371 372

fuliie

legallv proscribed Iega I Iy OppOSite Of
legally discretionary discretionary proscrlbed

potentially inappropriate

373 374 375

laws, judicial precedent,
or policies give physicians

permission to refuse to

administer them

376 377 378
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example 1

example 2

Anencephaly

. achondrogenesis;

10/18/2025

14. perinatal hypophosphatasia;

380

|
2. anencephaly, 15. osteogenesis imperfecta (type 2)
i' :;r:';alk — 16. renal agenesis (bilateral);
-y 5. cﬂmpam:licd)rsplu;ix; l?.slh'll)ﬂnbptclydwﬂysyndmm(;
6. craniorachischisis; 18. sirenomelia;
| 7. d phalia spl ica (\M19. thanatophoric dysplasia;
8. ectopia cordis; 2. triploidy;
9. exencephaly, : "
10. gestational trophoblastic neoplasi g}l n'!somy :2‘ fl
11. holoprosencephaly; trisomy 16 (ful);
12. hydrops fetalis; 23. trisomy 18;
13. iniencephaly; 24. trisomy 22; and
381

Annals of Internal Medicine

American College of Physicians Ethics Manual
Sinth Edition
L S, 0, th A €l of Pyscans s, s, i san Rghs Comna'|

“after a patient . . . brain
dead . . . medical support
should be discontinued”

Views & Reviews

Fet N

Really, most SINCERELY dead

Policy and procedure in the diagnosis of death by
neurologic criteria

D.M. Shaner. MD: RD. Ore, MD: T. Drought, PhD. RN; R.B. Miller. MD: and M. Siegel, MD

“once death ... diagnosed

... discontinue support”

385

Apprevd o L A s Conpts el &
oo bt i A

386

384

“all medical

consent
not
required

interventions
should be
withdrawn”

387
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may the

legally may & should
discretionary refuse

clinician
stop LST?

388 389 390

“discretionary” treatment surrogate

e : is appropriate
Cal. Prob. Code GAHCS medicine
“contrary to i
§ 4735

3901 392 393

fuiiie
futile

legallv prroscribed f
—_—_ proscribed ‘ e

legally discretionary discretionary

potentially inappropriate

394 395 396
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potentially some chance of not “futile”
inappropriate accomplishing the because

effect sought by

9 o" ”
patient or surrogate might “work

treatment

397 398 399

dialysis for MV for widely

permanently metastatic
unconscious cancer

examples

400 401 402

we call these disputed Tx

“futility disputes” might keep
patient alive

403 404 405
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is that chance not a

or outcome medical
worthwhile judgment

406 407 408

Yalue “potentially” vet & confirm
judgment your judgment

409 410 411

2nd opinion helps consensus

interdisciplinary assures carefully

institutional committee considered

412 413 414
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PIT PlT situations

medically
Prob. Code ineffective or

4735 contrary GAHCS

415 416 417

Sept. 2016

imminent Society
death Critical Care Medicine

The Intansive Care Profassionals
418 419 420

imminent death
irreversible coma

Rs outweigh Bs

CALIFORNIA
M E D I CAI- Model Policy on ”Nor;be;leficiﬂ Treatment”
ASSOCIATION ...

421 422 423

mmm(mmmm patient will die

in hours/days

even with LSMT

47
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advanced metastatic disease active C“nical

advanced multi-system

deterioration

organ failure from sepsis

424 425

not futile

might be able to
restart circulation

427 428 429

actively dying cardiac arrest just the

; ) start of an inexorable
death impending dying process that

imminent - hours cannot be prevented

court case

example

430 431 432

48



Elizabeth

Alexander

433 434

“clearly an individual
who should not
undergo aggressive
resuscitation”

transferred
from SNF

436 437

POLST
JAYD)
agent (son)

439 440

10/18/2025

70 years old

end-stage
pancreatic cancer

435

“frail, debilitated,
... metastasis ...
extensive”

438

“all measures

to prolong life”

441

49
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cannot replace appropriate
agent — he’s care

following AD committee

442 443

Alexander
died next day

445 446 447

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO COURT OF APPEAL. FOURTH APPELLATE DISTRICT

CENTRAL DIVISION DIVISION ONE

“ m e d ica | |y I CLENTON NSRBI e, | CASENe. AT

Plaintis) SUMMARY JU
TERNATIV

STATE OF CALIFORNIA
H016257-CU-MMCTI

AND MOTION F¢
TENT OR, 1N THE
ATIVE, SUMMARY CHRISTOPHER ALEXANDER ctal DO71001
ADIUDICATION BY SCRIPPS

FNDANTS,
DERE Plaintiffs and Appellants.

IMAGED FILE

ineffective”

v (Super. Ct No
37-2014-00016257-CU-MM-CTL)

SCRIPPS MEMORIAL HOSPITAL LA

JOLLA ctal.

Defendants and Respondents,

450

448
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

Civil Division
Central District, Stanley Mosk Courthouse, Department 54
BSTCVIOT3 Aprl 30,2025
SIAMAK PISHVAEE, et al. vs CEDARS-SINAT HEALTH 00 AM
[ ] [ ] SYSTEM, et
I n a I Judge: Honorable Maurice 4. Leiter CSR: 1 Weldon, C SR=10098

Judicaal Assistant: A. J. Oriz ERM: None

Courtroom Assistant: R. Manzo Deputy Sheriff: None

452

immingcint death

irreversible
coma

irreversible coma

Rs outweigh Bs

10/18/2025

imminent death =
medically ineffective

or contrary GAHCS

453

no reasonable expectation
neurologic function will
improve to allow patient
to perceive the benefits
of treatment

454 455

Sept. 2016

Societyof
Critical Care Medicine

The Intensiva Gare Professionals
457 458

CALIFORNIA
MEDICAL

ASSOCIATION

456

Sl el o

Model Policy on “Non-beneficial Treatment”

Lynette Cederquist, MD,

459
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-
A
i TORRANCE MewoRIL | Depariment Medical Saf )

A% \EDiCAL CENTER Policy/Procedure: MEDICALLY INEFFECTIVE
TREATMENT

WITHERRAY

REATMENT S 1318
Health

WITHDRAWING OR WITHHOLDING MEDICALLY INAPPROPRIATE LIFE
SUSTAINING TREATMENT

460

risks
outweigh
benefits

463
'y
Cd l' N
466

irreversible coma =
medically ineffective
or contrary GAHCS

461

[ San Diego County Medical Socety

CMA HEALTH LAW LIBRARY

464

may unilaterally

withdraw LSMT

467

10/18/2025

immingciit death

irreversisie coma

Rs outweigh Bs

462

burdens

465

468
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when is that

469 470

GAHCS PIT
but alsoO i

472 473 474

common basis

for judging LSMT
inappropriate

475 476 477
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478

481

484

no reasonable expectation

patient will improve ... to

survive outside the acute
care setting

CA law says no duty if
medically ineffective

contrary GAHCS

S0Cetyof
Critical Care Medicine

The Intensive Care Professionals
479

federal
constraints

482

485

10/18/2025

480

483

; T — .
SN W AT S
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T -
=
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“the Laws of the United b
States ... shall be the may not base on may not base on

supreme Law of the age race sex color d. bI
Land Law.s ofany. ’ national origin ISa I Ity
State ... notwithstanding

487 488 489

FEDERAL REGISTER effective
July 8, 2024

Nondiscrimination on the Basis of
Disability in Programs o Activities /<"
Receiving Federal Financial
Assistance

490 491 492

“discrimination is discriminatory
particularly salient “deny ... treatment ...

in the context of cannot end dependence
medical futility” on intensive ... care”

493 494 495
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may not withdraw LSMT
based on judgment

“life ICU is not
worth living”

496

immunity

499

Cal. Prob. Code
§ 4740

502

"“"“‘ ym ASBH 27 '65"%‘5“&%‘%‘"5‘5? 05

impact next week

497

CMA HEALTH LAW LIBRARY

Document #3436
Responding to Requests for Non-Beneficial Treatment

CMA Legal Counsel, Junuary 2022

500

“not subject to civil or
criminal liability or
to discipline for

”

unprofessional conduct

503

10/18/2025

L ast
Porrnt

498

3. Does Callfornla law support physitans who
declne o provide medically Ineffecie ot

non-beneficll treatment?

Yes. California law contains broad immunities for

501

conditions

504
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10/18/2025

“actin

good faith”

505 506 507

“"

act ... in accordance “inform the patient, if
with generally possible, and any person

accepted health care then authorized to make
standards” health care decisions”

508 509 510

“make all reasonable
efforts to assist in

the transfer”

511 512 513
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10/18/2025

prowde continuing care ucontinue

... until a transfer can be ) . _
accomplished or until it appropriate pain relief

appears that a transfer and palliative care”
cannot be accomplished”

514 515 516

Elizabeth “immune from
liability under

section 4740”

does it work?
Alexander

517 518 519

COURT OF APPEAL. FOURTH APPELLATE DISTRICT

DIVISION ONE

safe harbor

CHRISTOPHER ALEXANDER et al DO7100]

immunity works

(Super. Ct No
37-2014-00016257-CU-MM-CTL)

521 522
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10/18/2025

clinician || surrogate “ | try to

cvo [ LsmT \ prevent

w/ better communication
w/ documentation Pt wishes

523 524 525

try to reach X try transfer
consensus NO consensus: N

with more family meetings fa C i I ity

with EC, palliative, chaplaincy ...

526 527 528

try to replace if none of VL YU il
multidisciplinary

review process

surrogate that works ...

529 530 531
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withdraw LSMT
without consent

when

requested LSMT is

532 533

proscribed
prohibited by
laws, rules

535 536

discretionary

permitted by
laws, rules

538 539

10/18/2025

futile

will not work at all

534

537

imminent demise

dying hours/days

- even with Tx

540
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irreversible coma

permanently
unconscious

10/18/2025

541 542

risks outweigh
benefits by a lot

LOW RISK

544 545

543

California law
is on your side

546

Thaddeus Mason Pope, JD, PhD, HEC-C
Mitchell Hamline School of Law

875 Summit Avenue

Saint Paul, Minnesota 55105

T 651-695-7661

C 310-270-3618

E Thaddeus.Pope@mitchellhamline.edu
W www.thaddeuspope.com

B medicalfutility.blogspot.com

547 548

549
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