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extra assurance 
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salience 

relevance

roadmap

determination 
of death
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1. dead donor rule

2. brain death

hot law & 
policy in CA

3. medical aid in 
dying (MAID)

4. ICE in hospitals 
& healthcare  

decision making 
for patients with 
capacity

5. informed 
consent

6. decision aids
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decision making 
for incapacitated 
patients

7. advance directives

8. surrogates

9. unrepresented

10.trust in 
medicine 
(CDC)

43 44

45 46
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in one word, 
what is your 
job/role

1
dead  
  donor 
    rule

49 50

51 52

53 54
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October 
2023

Brittany 
O’Connor

taken to Fresno 
Comm Hosp after 
asphyxiation

55 56

57 58

59 60
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conflicts over 
death 
determination 
are not new 

Close call - in death ruling 
of potential organ donor

(April 12, 2007)

Community 

Regional Medical 

Center

47-year-old 

auto mechanic 

John Foster

2 clinicians 

determined Foster 

was DNC (BD)

daughter disagreed

3rd doc “not BD”
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63 64

65 66
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September 

https://www.c-span.org/program/news-conference/hhs-secretary-kennedy-announces-organ-procurement-oversight-reform/665829

https://www.cdc.gov/lead-prevention/success-stories-by-state/kentucky.html

https://www.cnn.com/2025/07/21/health/hhs-organ-donation-reforms

T.J. Hoover
https://www.nytimes.com/2025/06/06/us/kentucky-organ-donations.html

67 68

69 70
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T.J. Hoover is 
not unique 

May - July

2025

https://optn.transplant.hrsa.gov/media/j3zpoia2/opo-corrective-action-plan-and-optn-directive_5282025_redacted_508.pdf

https://energycommerce.house.gov/

dozens of cases

across the country

73 74

75 76
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“eyes open and 
tracking”

“purposeful 
movement to pain”

almost 
   took organs  
   before death

https://x.com/robertkennedyjr violating   
  the dead  
  donor rule

death → remove organs

https://www.txdot.gov/about/n
ewsroom/stories/2024/helping-
to-prevent-wrong-way-
drivers.html

79 80

81 82
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• More scrutiny

• Continuing ignore may not be option

https://www.linkedin.com/pulse/step-out-spotlight-daring-dianne-mcgrath

ways to    
be dead2

UDDA
law on death  
in all U.S. 
jurisdictions

Cal. H&S Code § 7180

2 ways 
 to determine death

85 86

87 88

89 90
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“irreversible cessation of 

circulatory & respiratory 

functions” or

“irreversible cessation      

of all functions of      

the entire brain”

circulatory criteria

or
neurologic criteria

oversight & reform  
focuses on 
circulatory criteria DCD

91 92

93 94

95 96
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catastrophically 

critically ill 

(but alive patient)

family decides 

to stop LST

likely that 

heart will stop

even when 

heart stops
not dead yet

97 98

99 100

101 102



10/18/2025

18

UDDA
“irreversible cessation of 

circulatory & respiratory 

functions”

2 problems 1problem

cessation is  
not irreversible
 

   as UDDA requires

we can reverse 
cessation of 
circulatory function

103 104

105 106

107 108
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we won’t 
 (because Pt does 

 not want that)

but we could

response
we interpret 

“irreversible” as 

“permanent”

109 110

111 112

113 114
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circulation will 

not restart 

     (even if could)

not what 
UDDA says

2problem
even if UDDA required 

only “permanent” 

cessation

is even that 

satisfied?

after heart 

stops

115 116

117 118

119 120



10/18/2025

21

standoff
observation

ensure heart  
does not restart 
spontaneously

how long? picture of 5 min

after 5 min if no circulatory 

function

121 122

123 124

125 126
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dead
WLST

   asystole

     stand off

       declaration

5 min

why hearts have 

restarted at 4:20

problem
DDR some clinicians 

wait only 2 min

127 128

129 130

131 132



10/18/2025

23

“waiting times … 
heterogeneous”

Sept. 2025
https://www.asts.org/advocacy/position-statements

https://stock.adobe.com/images/two-minutes-clock-symbol-vector-2-minute-vector-icon/194967201

but unclear that 

circulatory cessation 

was irreversible

heart might    

have restarted

at 2:09 
   or 

at 3:44

133 134

135 136

137 138
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DDR PDDR
probably

DEDR
enough

ADDR
almost

MDDR
mostly

JADDR
just about

139 140

141 142

143 144
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DDR
https://www.walmart.com/ip/Professional-Grade-Horseshoe-Set-Heavy-Duty-Set-with-Carrying-Bag-4-Horse-
Shoes-and-2-Poles-for-Outdoor-Fun-for-Adults-and-Kids-by-Trademark-Games/313443936

2d problem
DDR even if guidelines 

were legally valid

Anji E Wall et al., Variation in donation 
after circulatory death hospital policies 
in a single donor service area, Am J 
Surg . 2022;224(1 Pt B):595-601.

145 146

147 148

149 150
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“significant variability … uniform 
standards are needed”

DCD does not 
necessarily violate DDR 

but it often does in 
practice

let’s move to      
a specific      
type of DCD

NRP
normothermic 

regional 

perfusion

151 152

153 154

155 156
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TA-NRP
DCD requires 
absence of 
circulation

but bad for organs, 

especially heart

minimize 
warm 
ischemia

so …

157 158

159 160

161 162
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restart circulation

in the donor

https://www.cureus.com/articles/101906-normothermic-regional-perfusion-is-an-emerging-cost-
effective-alternative-in-donation-after-circulatory-death-dcd-in-heart-transplantation#!/

improves 

  organ quality
problem

said dead because

irreversible cessation 

of circulatory function

reversed it

163 164

165 166

167 168
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reversed it
basis for death 
determination  
no longer true

response
before restart →

            cut or clamp        
   vessels to brain

even if no longer 

circulatory dead, w/o 

perfusion to brain, 

patient is brain dead

169 170

171 172

173 174
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“ethical & legal 
propriety … has 
not been met”

“unclear whether 

NRP violates the 

DDR”

NRP

175 176

177 178

179 180
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really only 
regional?

only a hypothesis

do not know no 
perfusion to brain

do not know 

donor is dead

may be
 

 consciousness

 pain perception
“evidence … absence   
of cerebral blood flow  
… emerging”

Sept. 2025
https://www.asts.org/advocacy/position-statements

181 182

183 184

185 186
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“circulation to the brain 
… definitely … restored”

https://optn.transplant.hrsa.gov/media/ak1hwvdo/09272024-nrp-critical-comment-letter-508-v2.pdf

OT caused death

https://www.istockphoto.com/photos/head-and-neck-artery

DDR

187 188

189 190

191 192
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death → OT
https://www.txdot.gov/about/n
ewsroom/stories/2024/helping-
to-prevent-wrong-way-
drivers.html

OT → death

that’s issue 1

dead donor rule 2

193 194

195 196

197 198
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brain 
death

problematic 
apart from 
transplantation

since   
  2013

more conflict

more court cases

199 200

201 202

203 204
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Israel 
Stinson

Anahita 
Meshkin

Jahi 
McMath

205 206

207 208

209 210



10/18/2025

36

Mariana 
Mendieta

Summer 

Medford

Kugleman Szeto

Anne 
Heche

211 212

213 214

215 216
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Lisa Avila

Alex 
Pierce

Peter Finnochi

217 218

219 220

221 222
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223

many more 
cases across       
CA & USA

224

key points 

contestation7

225

nothing to disclose

chronological →  →
226

suspect Pt is 

BD/DNC

apnea 

test

223 224

225 226

227 228



10/18/2025

39

229

consent for 
BD testing1

230

231

consent for 
BD testing1

233

no
234

no

229 230

231 232

233 234
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235

mostly in 
accord

236

notify family 
of testing

237

but you do 
not need 
consent

VA said 
“no”

240

235 236

237 238

239 240
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243

but some states say 

you need consent

no consent 

  → no apnea test

no apnea test

  → no brain death

241 242

243 244

245 246
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247

Allen Callaway
6-year-old
“drowned” July 22, 2016

apnea 

test mom

 “no”

247 248

249 250

251 252
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“no”

“request … permitting 

… testing … is denied”

“mother has sole authority to 

make medical decisions ... 

including ... brain functionality 

examinations”

Alex Pierce

253 254

255 256

257 258
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Mariana Mendieta 

so…

split
262

majority rule
consent not needed

but
264

minority rule
consent is required

259 260

261 262

263 264
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265

point of 
contestation1

that’s

266

do you need 
consent 

for BD testing

267

accommodation 

for BD testing2
268

269

but you do 
not need 
consent

270

“moral authority … 
to perform … 
without informed 
consent”

265 266

267 268

269 270
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271

“professional 
responsibility”

272

no

273

not so 

demanding
274

generally, may 

delay testing

but
276

271 272

273 274

275 276



10/18/2025

47

277

NY…

278

must delay 

testing - sometimes

279 280

no other state 
addresses 
accommodation 
before BD/DNC

281

all alone

282

point of 
contestation2

that’s

277 278

279 280

281 282
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283

must you provide 

accommodation 

for BD testing

284

apnea 

test

286

patient is 
BD/DNC

287

withdraw OST 

after BD/DNC3 yes

283 284

285 286

287 288
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289 290

“after … brain dead 
...  medical support 
should be 
discontinued”

291 292

“all medical 
interventions 
should be 
withdrawn”

293

no
294

100% in 
accord

289 290

291 292

293 294
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295

consent  

not required

296

not a 
patient

dead

297

not a 
patient

no Tx 
duty

298

299

bright line rule

300

point of 
contestation3

that’s

295 296

297 298

299 300



10/18/2025

51

301

may you 

withdraw OST 

after BD/DNC
yes

303

families have 
limited  

post-BD rights but

305

exceptions2
306

exempt from 

BD/DNC4

301 302

303 304

305 306
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307

exempt from 
BD/DNC4

308

309

“death … shall not   

be declared … violate 

… religious beliefs ...”

310

you may not 
withdraw OST 
because BD

311

Pt may 

satisfy 
BD criteria

312

but

307 308

309 310

311 312
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313

may not 
declare / 
pronounce

314

until meet 

CP criteria

315

BD = death
for some patients

316

2020s

317 318

Tex. H.B. 4329

313 314

315 316

317 318
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319

Nick 
Torres

321

• Pic stinson

• Pic others SF  KY etc

• Click click click

Israel 
Stinson

322

323

all alone

324

319 320

321 322

323 324
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325

no duty to 

continue OST 

indefinitely - 

except in NJ
326

point of 
contestation4

that’s

327

is Pt exempt 

from BD/DNC
328

accommodation 

before withdraw 

OST after BD5

329

accommodation

exemption
≠

330

in NJ Pts with 

religious objections 

are not dead

325 326

327 328

329 330



10/18/2025

56

331

so…
332

indefinite duty 

continue OST       

until DCC

333

in other states (like 

CA) Pts who meet 

BD/DNC are dead
334

but

335

often temporary 

duty to continue  OST 

after BD/DNC

331 332

333 334

335 336
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338

Hs must offer 

reasonable 

accommodation

what
“continue only 

previously ordered 

cardiopulmonary 

support”

“no other medical 
intervention is 
required”

how 
long

337 338

339 340

341 342
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“reasonably 

brief period”

“amount of time … 
to gather family … 
at the patient's 
bedside”

law defers & 

delegates to 

hospitals

“hospital shall adopt    

a policy for providing … 

with a reasonably brief 

period”

<24h

343 344

345 346

347 348
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other 
states

no statute or 

regulation

duty to continue 

OST reasonably 

brief time (~24h)

you may provide 

longer period

349 350

351 352

353 354
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355

point of 
contestation5

that’s

356

must you offer 

accommodation 

after BD/DNC

Stop sign

4
points of 

contestation

360

before
BD/DNC

355 356

357 358

359 360
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361

do you need consent 
to test

must you offer 
accommodation?

362

after
BD/DNC

363

must you honor 

religious exemption

must you offer 

accommodation

2 more points 

contestation

366

accepted 

medical 

standards6

361 362

363 364

365 366
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367

UDDA
law on BD in 

almost all U.S. 

jurisdictions

determine  
BD/DNC in 
accordance

“accepted 
medical 
standards”

371

but
which medical 

standards are 

accepted?

367 368

369 370

371 372
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374

JAMA Neurology 2016 Feb;73(2):213-8
doi: 10.1001/jamaneurol.2015.3943

Neurology 2017 Feb 7;88(6):562-568
doi:10.1212/WNL.0000000000003597 

Neurology 2008 Jan 22;70(4):284-9
doi: 10.1212/01.wnl.0000296278.59487.c2

Neurology 2019 Feb 26;92(9):e888-e894
doi: 10.1212/WNL.0000000000007009

378

Trial court did not 
consider whether 
AAN are 

  “accepted medical 
standards”

373 374

375 376

377 378
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Nevada
Aden 

Hailu

AAN guidelines 

are  not  AMS

379 380

381 382

383 384
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385 386

AAN
AAP

385 386

387 388

389 390
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https://www.neh.gov/impact/states/vermont

only 7 states

AMS in other 

jurisdictions ?
394

point of 
contestation6

that’s

395

are you using the 

right standards to 

determine BD
396

medical 

legal gap7

391 392

393 394

395 396
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mismatch medical 
criteria

legal 
standard

399

UDDA
irreversible cessation

  all functions      

  entire brain

401

but
402

397 398

399 400

401 402
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irreversible cessation

  all functions      

  entire brain
404

“neuroendocrine 
function can persist … 
not inconsistent with 
the whole brain 
standard of death”

hypothalamus

406

point of 
contestation7

that’s

mismatch 
legal standards  

medical criteria

403 404

405 406

407 408
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409

points of 
contestation7 groups2

group 1 special 
exception

before 
BD/DNC

omit testing

delay testing

409 410

411 412

413 414
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after 
BD/DNC

exemption

accommodation

group 2
this pt ≠ AAN

AAN ≠ all/entire

AAN ≠ accepted 

≠ UDDA

  ≠ AMS 

AMS ≠ UDDA
 ≠ “all” “entire”

415 416

417 418

419 420
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that’s issue 2

brain death 3
MAID

Oct. 5, 2015
EOLOA

421 422

423 424

425 426
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adult

  competent 

     terminally ill

ask & receive 
prescription

drugs

self-administer 

  to hasten death

1st 10 years 
EOLOA

10,000  Rx

6500    ing

427 428

429 430

431 432
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but
Oct. 2015

expiration date
“remain in effect 
only until 
January 1, 2026”

Oct. 3
2025

433 434

435 436

437 438
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S.B. 403 
repeals the 
sunset clause

12 states

75,000,000
Americans live in 

a MAID jurisdiction

439 440

441 442

443 444
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“1 in 5 

Americans”
75

340
m

m

growing 
variations in 
MAID laws

1st 25 years

1994 - 2019
other states

Oregon

445 446

447 448

449 450
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nearly identical

Why mess 

with success

but but

2019
MAID has been changing

451 452

453 454

455 456
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more focus on

access
can patients 

get it?

5 variations 1variation

457 458

459 460

461 462
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who can 
prescribe

8 states

physicians
only

MD   DOor but

463 464

465 466

467 468
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5 states

2024
2021

2025

2023

2023

APRN   PAor

also
IN  IA  KY  MN

NH  PA  VA  WI

that’s variation 1

who can 
prescribe 2variation

469 470

471 472

473 474



10/18/2025

80

how many 
capacity 
assessments

12 states

2
attending 

consulting
+ 

refer to mental 
health specialist 
only if unsure

475 476

477 478

479 480
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but
1 state

always3
no other state 
automatically 
requires a MH 
capacity assessment

3rd assessment does 

not add safety

evidence 

481 482

483 484

485 486



10/18/2025

82

that’s variation 2

how many 
capacity

3variation
who can make 
3rd capacity 
assessment

7 states

487 488

489 490

491 492
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psychologist

psychiatrist
or but

6 states

licensed  
 clinical  
 social  
 worker

psychiatric  
 nurse  
 practitioner

clinical mental  
 health counselor

that’s variation 3

type MH 
clinician

493 494

495 496

497 498
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4variation
how long is 
the waiting 
period

5 states 2 oral requests 

separated by 

15+ days

undue 
burden

many patients 
cannot wait 
that long

499 500

501 502

503 504
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so…
8 states

2021

2023

2023

2019

2024
2021

2025

shortened 

wait period

or

505 506

507 508

509 510
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AZ  IL  IA  MN  

FL  IN  KY  VA 

that’s variation 4

duration 
wait period

5variation residency 

requirement

originally “resident  
   of ___”

511 512

513 514

515 516
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CA permits 
MAID for only 
CA patients

but 2023

“resident  

   of ___”

• OR 1994

517 518

519 520

521 522
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Vermont

IA  MI  MN

NH  NY  WI

privileges & immunities clause 

“citizens of each state 

shall be entitled to all 

privileges ... of citizens 

in [other] states”

523 524

525 526

527 528
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so …
NJ may not  

limit MAID to 

New Jerseyans

CO may not  

limit MAID to 

Coloradoans

• CO

529 530

531 532

533 534
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that’s variation 5

residency 
requirement

6variation
opt-out 

transparency

voluntary 

& optional must participate 
who does not want

no clinician 

535 536

537 538

539 540
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must participate 
who does not want

no facility but

how does 
Pt identify 

5 states

Recap pictuerew

541 542

543 544

545 546



10/18/2025

92

who participates

who does not

that’s variation 6

transparency 
opt outs

6 variations

MAID laws

547 548

549 550

551 552
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1. type att/con clinician

2. # capacity assessments

3. type MH clinician

4. waiting period

5. residency

6. opt-out transparency

2026
553 554

555 556

557 558
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6-month prognosis

ingestion, not IV

that’s issue 3

MAID 4
ICE in  
hospital ICE

559 560

561 562

563 564
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very active

very busy

arrests per day

>1000

565 566

567 568

569 570
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Glendale  Memorial

https://lapublicpress.org/2025/07/ice-agents-glendale-hospital-waiting-to-arrest-a-patient/

Riverside Community Hospital”

mostly 
patients

but also - 
employees

2011

571 572

573 574

575 576
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“policy … that … 
enforcement actions 
… not occur at … 
sensitive locations”

“medical or mental 
healthcare facility … 
hospital, doctor’s 
office, health clinic … 
urgent care center …”

2021

577 578

579 580

581 582
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1st pics

Then rule change

Then advice

“To the fullest extent possible, we 
should not take an enforcement 
action in or near a location that 
would restrain people’s access to 
essential services ... Such a 
location is … a “protected area”

so…

583 584

585 586

587 588
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but

so… 2025

589 590

591 592

593 594
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protected 
areas

“it is not necessary … 
to create bright line 
rules regarding where 
our immigration laws 
are … enforced”

“officers … apply … 
discretion… along 
with a healthy dose 
of common sense”

effect

595 596

597 598

599 600
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how should 
you respond

4 takeaways 1takeaway

601 602

603 604

605 606
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designate one 
individual in 
advance as  
“Hospital Liaison” 2takeaway

ICE may wait in 
public areas 
w/o warrant

waiting rooms 

lobbies 

parking lots but

607 608

609 610

611 612
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ICE may not enter 
private areas 
without warrant

treatment rooms

inpatient units

offices

not open to public

3takeaway

not required to 
answer questions 
without warrant

45 C.F.R. 
164.502(a)

613 614

615 616

617 618
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“may not … 
disclose [PHI] 
except as 
permitted”

45 C.F.R. 
164.512(f)

“may disclose [PHI] 
… in compliance 
with … court order 
or … warrant or … 
subpoena”

physical entry & 

access information 

requires warrant

619 620

621 622

623 624
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4takeaway what’s a valid 
warrant

we looked   
at 4 ways to 
respond

625 626

627 628

629 630
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how not  
to respond

631 632

633 634

635 636
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8 years

$250,000

that’s issue 4

ICE enforcement 5
informed 
consent

637 638

639 640

641 642
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why font so 
small & dense

informed consent 

design flaw 

disclosure 
   not 
understanding

3 analogies 1

643 644

645 646

647 648
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sending

not receiving
2

“do you 

understand each 

of these rights?”

649 650

651 652

653 654
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disclosure 
   not 
understanding 3

sign posted, not seen

disclosure 
   not 
understanding

Recap words or pic only duty

disclose RBA

655 656

657 658

659 660
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worse does not 
happen

when happens

done badly
few 
examples

1 2020 survey 

1400 physicians 

661 662

663 664

665 666
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would you withhold 

risks from patient to 

encourage consent?

2
Clarence 

Braddock

JAMA. 1999;282(24):2313-20

1000 MD-Pt encounters

          3000 clinical decisions 

how frequent was 

discussion of risks  

& benefits?

667 668

669 670

671 672



10/18/2025

113

9%
inadequate 

disclosure
91% 

3
Michael 

Rothberg

PCI for clogged coronary arteries

how frequent was 

discussion of risks  

& benefits?

673 674

675 676

677 678
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3% 4
Alison 

Brenner

JAMA Intern Med. 2018;
178(10):1311-1316 LDCT for lung Ca screening

how frequent was 

discussion of risks  

& benefits? 0%

679 680

681 682

683 684
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process
measure

worse outcome
measure

even if disclosed, 

did patient 

understand?
no

685 686

687 688

689 690
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most are 

seriously 

misinformed

few 
examples

1
“potential risk  

of harm . . .  

included”

691 692

693 694

695 696
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“nerve injury     
... disclosed” but

“not clearly 
understood”

“not understand 

... manifest as pain 

or weakness in an 

extremity”

2 chemotherapy for incurable 

cancers – palliative only

697 698

699 700

701 702
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chemotherapy 
will cure them 

no chance very 
likely

somewhat 
likely

3
78% with ICD 

thought would 

forestall further 

deterioration

similar findings    
across clinical 
settings

disturbing

703 704

705 706

707 708



10/18/2025

119

RBA not 
disclosed

that’s issue 5

informed 
consent

6
patient 
decision 
aids

709 710

711 712

713 714
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new
paradigm

mandated

SDM w/ PDA

Agency in charge is CMS 2015

require PDA as COP

2025

no 

PDA PDA

715 716

717 718

719 720
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evidence based 

educational tools

present options  

  clearly &  

  graphically

209 RCT
110,000

so …

Screening for Lung 

Cancer with Low 

Dose Computed 

Tomography

721 722

723 724

725 726
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30 pack year smoking history chest CT scan

before   

   CT scan

“must receive    

   ... SDM visit”

“include ...    
one or more 
decision aids”

why 
require PDA?

727 728

729 730

731 732
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doubt
accurate

unbiased

balanced from the 
clinician

Agency in charge is CMS

your discussion   

with patient is       

not good enough 

patient must    

also get informed 

with PDA

legislative 
interference 
with P/P 
relationship

733 734

735 736

737 738
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PA but

Agency in charge is CMS

value concordant 
care too important 

to leave solely in 
hands of clinicians

2015
LAA = source for 
blood clots that 
can cause strokes

739 740

741 742

743 744
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Delivers electric 

shock to restore 

normal heartbeat OUP CAS

TAVR

“formal SDM 

   interaction”

“evidence-based 

  decision tool”

745 746

747 748

749 750
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Minimum 

baseline minimum

old

new

+
Agency in charge is CMS

751 752

753 754

755 756
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• Regs 11-27-21

breast implants must include  
patient decision checklist

provider must review 
checklist with patient 

patient signs checklist

not a PDA

but more structured 
communication than 
traditional informed 
consent

address not only what 
information to present to  
but also how to present it

recommend visual aids

that’s issue 6

decision aids

757 758

759 760

761 762
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7 advance 
directives

Low complete rate
How many

but

763 764

765 766

767 768
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Susan Van Note Lana Barnes

many reluctant  
to challenge 
healthcare agents

769 770

771 772

773 774
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4 cases 1case

Linda 
Polk

faked advance directive 

direct withholding / 
withdrawing life support 

to obtain their property

775 776

777 778

779 780
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2case

Wallis 
Annenberg

786

86yo
 billionaire 

philanthropist

781 782

783 784

785 786



10/18/2025

132

788

dying of 
lung cancer

789

2023

Vikki 
Levine

787 788

789 790

791 792
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overmedicated with 
narcotics & opioids

Pt rejected when lucid

isolated Pt from her 
family & staff

forbad nurses from 
medication record

“She’s like a 
cockroach.     
She won’t die.”

so…

793 794

795 796

797 798
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“Court finds good cause to suspend 
Vikki Levine from serving as agent 
under the Advance … Directive”

Cal. Prob. Code 
      § 4766(d)

“petition may be 
filed ... declaring … 
authority of an agent 
… terminated”

you can 
replace “bad” 
surrogates

3case

799 800

801 802

803 804
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Priscilla

1973 

Lisa 
Marie

2023
July

805 806

807 808

809 810
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2025
September

Priscilla “pulled Lisa 
Marie off … life support 
despite clear directives 
from Lisa stating 
otherwise”

Lisa Marie was 
about to remove 
Priscilla as trustee

811 812

813 814

815 816
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4case
you must 
replace “bad” 
surrogates

incongruent
 patient wishes

     or

 patient best interests

817 818

819 820

821 822
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Plascentia  
McDonald
 74yo

advance directive
 

 1.  Bobby is agent

 2.  Cynthia is alternate

 3.  “do not prolong life if 

       incurable condition”

Aug. 14

surgery – thoracoabdominal 

aneurysm 

post-op infections

Aug. 30

  sepsis, non-cognitive

  continued LST

  3 additional surgeries

Cynthia opposes this

  “not what mom wanted”

but … she is not the agent

828

823 824

825 826

827 828
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“good faith comply 
with a health care 
decision made by one 
whom they believe 
authorized”

831

“no”

“compliance with 

agent’s decision ... at 

odds with … patient’s ... 

AD ... not … good faith”

agent not authorized 
to depart from AD

USC should have 
known that

829 830

831 832

833 834
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duty to 

challenge

that’s issue 7

advance directives 8
surrogates no default 

surrogate law

835 836

837 838

839 840
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no agent/DPOAHC

no conservator

→ no clear DM
2023

Cal. Prob. Code 4712
(1) spouse or domestic partner 

(2) adult child 

(3) parent 

(4) adult sibling

(5) adult grandchild

(6) adult relative or close personal 
friend

841 842

843 844

845 846
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“provider … may 

choose a surrogate 

… as appropriate”

demonstrated special care 
and concern for the patient

familiar with the patient’s 
personal values and beliefs  

reasonably available and 
willing to serve

choose 
original 
surrogate

choose     
new (better) 
surrogate

that’s issue 8

default surrogates 9

847 848

849 850

851 852
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unrepresented 

patients

no capacity
no advance directive
no agent 
no conservator

no default surrogate
common 

top reason  
for CECs

858

best way to 
protect the 
unrepresented  

853 854

855 856

857 858
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859

prevent them  
from becoming 
unrepresented

Surrogatew

Unrep have neither

so…
864

what if 
prevention  
failed

859 860

861 862

863 864



10/18/2025

145

865

patient is here 
& seemingly 
unrepresented

Pt who seems 
unrepresented 
usually is not

4 reasons Pt might not 
lack capacity

even if Pt lacks 
capacity, that 
may be fixable

friends or family 
can usually be 
found

865 866

867 868

869 870
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AD, POLST, or 
other GPV can 
often be found

capacity

3
1

875

not all or 
nothing

patient might have 

capacity to make some 

decisions but not others

871 872

873 874

875 876
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patient may lack 

capacity for 

complex decisions 

still capacity 

simpler decisions 

still capacity to 

appoint agent

2

may fluctuate 

over time

capacity in 
morning        
not afternoon 

877 878

879 880

881 882
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no yes so…

make serial 
assessments

3

887

even if really 

lacks capacity
888

reversible

883 884

885 886

887 888
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889

restore capacity 

if possible

890

we prefer to hear 
from patient

herself

891

do not want 2nd 

best substitutes 

unless necessary

if Pt can decide

patient decides

if Pt can decide w/ help

      help them
894

but

889 890

891 892

893 894
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some patients 
really lack 
capacity

need a 
surrogate 

diligent 
search

not just your records

 + referring facility

 + PCP

895 896

897 898

899 900
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social 
service 
agencies

a”

?

901 902

903 904

905 906



10/18/2025

152

Myriam
Hoyos 
de Baldrich 

907 908

909 910

911 912
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even if you find  
no available, 
willing surrogate 

still source GVP

look for 
AD & POLST

no AD, POLST

still source GVP

913 914

915 916

917 918
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no capacity

no agent

no surrogate

no AD or POLST

guardian

conservator

ask court to 

appoint SDM

slow 

expensive 

cumbersome

919 920

921 922

923 924
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Last 
resort decides

who

qualities 2 
efficiency

fairness
&

oversight & vetting

925 926

927 928

929 930
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court fair        A

efficient  F

solo 
 physician 

efficient   A

fair       F

935

solo physician 
approach is 
common

931 932

933 934

935 936



10/18/2025

157

“attending 
physician ...  
make decisions”

“causes angst for 
the greater ethics 
community”

“having a single 
health professional 
make unilateral 
decisions ...”

“ethically unsatisfactory 
in terms of protecting 
patient autonomy       
and establishing 
transparency”

937 938

939 940

941 942
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943

2 reasons

944

bias & COI

unchecked

less carefully 

considered

2nd opinion 

better
2 doctors are better than 1

943 944

945 946

947 948
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multidisciplinary 
 committee

efficiency fairness

accessible 
quick
convenient

expert
neutral 
careful

that’s

who to decide
how

949 950

951 952

953 954
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substituted 
judgment 

if possible

comply with 
evidence of 
patient’s GVP

if cannot
best 
interest

is treatment 
proportionate in terms 
of benefits gained 
versus burdens caused

risk - value discordant Tx

955 956

957 958

959 960
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we can mitigate that risk 962

1
advance care planning    

to prevent patients 

becoming unrepresented

964

2
strategies to determine if 

seemingly unrepresented 

patient really is

careful capacity 

assessments

961 962

963 964

965 966
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diligent searches for 

potential surrogates

diligent searches 

for AD, POLST, 

evidence of GPV

969

3
970

when prevention 
fails & have 
unrepresented 
patient

manage decision-
making with a diverse 
interprofessional, 
multidisciplinary 
committee

use all available 

information on patient 

preferences & values

967 968

969 970

971 972
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that’s issue 9

unrepresented Pt 10
trust in 
science

role of law in 
regulating healthcare

assure 
 evidence-based

 scientifically sound

973 974

975 976

977 978
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but

evidence based

legally permitted

979 980

981 982

983 984
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science v. politics 
conflicts are    
not new

Cristiano Banti - Galileo Facing the Roman Inquisition 1857 Scopes Trial 1925

but 2025
seems special

985 986

987 988

989 990
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July 2025

confidence 
in medical 
system

33% 

1 evidence based 
science

pure politics2

991 992

993 994

995 996
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Oct. 7, 2025
“science and expertise 
have taken a back seat 
to ideology and 
misinformation”

“profound, 
immediate, and 
unprecedented 
threat”

997 998

999 1000

1001 1002
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• choice • choice1
physician & CA 
Congressman 
Ami Bera

• choice2

1003 1004

1005 1006

1007 1008
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new sources 
of authority

professional 
societies

expert 
institutions

1009 1010

1011 1012

1013 1014
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“system that we've relied on 
… faces threats”

"non-governmental groups  
… provide science-based 
information to … public"

state 
coalitions

West Coast 
Health 
Alliance

Northeast 
Public Health 
Collaborative

1015 1016

1017 1018

1019 1020
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fragmented

but

already state to state variability

1021 1022

1023 1024

1025 1026
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12 states

“laboratory   

of the states”

more variability

1027 1028

1029 1030

1031 1032
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1035

Thaddeus Mason Pope, JD, PhD, HEC-C 
Mitchell Hamline School of Law

875 Summit Avenue 

Saint Paul, Minnesota 55105

T   651-695-7661

C   310-270-3618

E   Thaddeus.Pope@mitchellhamline.edu

W   www.thaddeuspope.com

B   medicalfutility.blogspot.com

1033 1034

1035
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