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Suite 350
Pleasant Hill, CA 94523
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G. PATRICK GALLOWAY, ESQ. (State Bar No. 49442
KAREN A. SPARKS, ESQ. (State Bar No. 137715)
GALLOWAY, LUCCHESE EVERSON & PICCHI

A Professional Corporatlon

2300 Contra Costa Blvd., Suite 350
Pleasant Hill, CA 94523- 2398

Tel. No. (925) 930-9090

‘Fax No. (925) 930-9035

E-mail: ksparks_@glattys.com |

Attorneys for Defendant
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UCSF BENIOFF CHILDREN S HOSPITAL OAKLAND

IN THE SUP-ERIOR COURT OE'THE STATE OF‘CALIFORNIA |
IN AND FOR THE COUNTY OF ALAMEDA - NORTHERN DIVISION

LATASHA NAILAH SPEARS WINKFIELD
MARVIN WINKFIELD; SANDRA -
CHATMAN and JAHI MCMATH a minor,
by and through her Guardian Ad Litem, -
LATASHA NAILAH SPEARS WINKFIELD

" Plaintiffs,
V8. |

FREDERICK S. ROSEN. M.D. UCSF.
BENIOFF CHILDREN'S HOSPITAL

| OAKLAND (formerly Children's Hospital &

Research Center at Oakland); MILTON
McMATH; a-nominal defendant and DOES
1 THROUGH 100

o Defendants.v.

Time: 11: 00 a m

Case No. RG1 5760730 .

The Honorable Robert B.
Freedman o

POST HEA'RINGHSUPPLEMENTAL
MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF UCSF
BENIOFF CHILDREN'S HOSPITAL
OAKLAND'S DEMURRER TO FIRST
CAUSE OF ACTION AND MOTION TO
STRIKE PORTIONS OF FIRST
AMENDED COMPLAINT |

Date [January8 2016]

Dept: 20 - -. _:_: ~
Date: Complalnt-i'Flle" b
TrlaI N/A el ~

Reservatlon No. R 1686975

POST HEARING SUPPLEMENTAL MEMORANDUM OF POINTS: AND
AUTHORITIES IN- SUPPORT OF UCSF BENIOFF CHILDREN'S HOSPITAL .
OAKLAND'S DEMURRER TO FIRST CAUSE OF ACTION AND-MOTION

'TO STRIKE PORTIONS OF FIRST AMENDED;C’OMPLAIYNT

\.

RG15760730 Post Hearing Supplemental Memorandum Of Points And Authontles In

200-9734/KAS/829814

Support Of UCSF Benioff Children's Hospital Oakland's Demurrer To First Cause Of Action’

And Motion To Strike Portions Of First Aménded Complamt
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GALLOWAY, LUCCHESE,
EVERSON & PICCHI
2300 Contra Costa Bivd.,

Suite 350

Pleasant Hill, CA 94523

(925) 930-9090
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THE DETERMINATION OF DEATH MUST BE ACCORDED
FINALITY INDEPENDENT OF COLLATERAL ESTOPPEL

Statutes are to be construed ina mahner consistent with the ordinér'y meéning of
the words used, and in a manner that gives effect.to their intended purpose. See e.g.

Estate of Griswold (2004) 25 Cal. o 904, 910-911. The ordinary meaning of death, the

é’:LX‘pres‘s' Ianguage of the UD"DA,, as well as the intended purpose of a determination of

death support the need for finalify independent of the principles of collatéral estoppel.
Consisteht with its ordinary rﬁeéning, death is final: ahd ’pevr'mane‘nt. G‘iveh its

6‘rdinary méa_n‘ing,- the  express Iangu‘agé~fhe Uniform De.te'rmination‘of Death Act

requires a finding that the cessation of brain function is irreversible. By definition, under N

the statuté, the loss or cessation of brain function must be permanent and incapable of

change, the point of no return must have been reached. The determination of death.is

therefore is a final determination.

~ As to the intended purpose of the statute, the Cb:uft noted that a determination of
déaih_ perrﬁité ’medical treatment to be withdrawn and organs to be removed for
transplanf. A declaratioln-of»death élso permits wills to be probated, insurance prqceeds ,
to be di'stributed, and it permits families to move on. If subject to.subsequent cha_nge, a
determinatibn' would serve none of‘ these intended functions. |

What good' IS a 'deférmination of death if an individuals’ body can be artificially

mai‘htéined on:life support and the individual later decl’ared‘aliv‘e. How could a‘hy of the
many ,medical,, legal 'and social rc'dnséque_ncés of death follow - a -temporéry

determinatioh? Also, what if, after six months or two years, the person is.re-evaluated,

‘agéin‘determin'ed.to-b'e brain dead, and continued on life support? These evaluations

coﬁld presumably continue indefinitely until pUinc and/or private funds were 1o longer
available to provide the necessary care, or cardiac and respiratory functions could no
longer be maintained artificially, and the heart stops. This would in effect eliminate brain
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And Motion To.Strike Portions Of First Amended Complaint
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death as basis for determining death. It would not only be inconsistent with the UDDA, it

would place enormous emotional and financial burdens on families and society at large.

As the court in D IOrity v. Superior. Court (:'1983)‘ 145 Cal. 'App 3d '273 278

recognrzed the determlnatlon of death is a medlcal problem The court found it

completely unnecessary tfo. require the subsequent involvement of courts in this

determination in order- for it to be final. However, the court also recognlzed that a

judicial review may be required in some cases where there is a showing that a" mistake

may have been made. ’ild at 280. A subsequent review did take place in the present

case, and it reaffrrmed the initial determlnatron by the physmlans Aside from the

‘ prrncuples of collateral estoppel the subsequent confirmation by this Court supports the

recognition of the orrgrnal determination as final. There is no authority for further
litigation of this determination ‘on a case by case basis in medical malpractice-actions. |

As for the need fo‘rja"fuller'factual record, final determinations of death and the
subsequent yvithdrawal_ of ‘life support and/or removal of organs for transplant are
routinely based on the évatuation of a physician, with independent confirmation by a
second physician wnthout any court proceedmgs Health and Sa’fety Code §§ 7180-

7181. Even if review by the court can be justified, this can be properly accomplished

‘without the kind of'vfull—on discovery and presentatlon of evr‘de_n‘ce contemplated'by

plaintiffs’ counsel. See Dority v. Superior Court (1983) 145 Cal. App: 3d 273. There'is -
no authority to indicate that extensive. di_scoyery and pr‘esen‘tation of evidence in an
adver’Saria.I procee.ding is necessary for a determination of death to be final. | |

- Whena determination of death is sufficient- to be considered medically and-
I;egally ‘final for purposes of withdrawing life. support and removing-orga‘ns from an
indiyidual, there is no re‘as"on it should not be final and binoing for purposes of

determining the standing to sue.
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FINALITY IS AN ESSENTIAL ATTRIBUTE OF DETERMINATIONS
OF DEATH, AND IT CAN AND SHOULD BE CONSIDERED IN
DETERMINING WHETHER COLLATERAL ESTOPPEL APPLIES

ColIateraI.EstOppeI Applies The question of whether Jahi meets the criteria for
brain death was 4det'ermined in December, 2013, Whe'n Dr. Fisher .and two other

physicians found that Jahi had suffered irreversible bra'in death. 'By definition this meant

that according to ‘the accepted medical standards, the point of no return had been

reached at that tlme and cessatlon of bram funct|on could no Ionger be reversed.
Plaintiffs acknowledged that the accepted medlcal ‘standards. were properly
applled 1/2/2014 Amended Order Denying the Petition For Médical Treatment at 6:22-
7 1, CHO Demurrer Exh|b|t A. If as the "court indicates plaintiffs are not challenging
e|ther those med|cal standards or the UDDA, then the December 2013 determlnatlon
that the |rrever3|ble cessatlon of brain functlon had occurred was a final-and- permanent
determlnatlon and collateral estoppel would apply to the final Judgment conflrmlng the

determination. Umon Pacrfrc Rallroad Companv V. Santa Fe. Pacmc Plpelrnes Inc

(2014) 231 CaIApp 4th 134, 181 (when fact, condition or status is frxed and permanent |
in nature collateral estoppel applles despite subsequent changes)

As to the death certlflcatei, a death certnfrcate does not "determbine'death or'the

finality of. death, thatoc'c‘urs.befor_ethe certificate is issued. The is‘sua’n”cejlfof a death -

L]

certificate does however indicate that a determination of death has bieen made, and that
it is intended to be final | | IR
Farrness And Sound Public Pollcy Favor Fmallty And Therefore The
Appllcatron Of Collateral Estoppel As to the lack of dlscovery and presentatlon of
evidence in the [\)ecem}ber 2013 court'proceedlngs,- the applicable statutes neither
require nor _contemplate extended proceedings with exhaustive disoovery and Iengthy

presentation of evidence. As ‘noted above, the determination of déath is a medical issue

and is routinely made by physicians - alone: Without the benefit of any judicial

4
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_rnvolvement Iet alone the krnd of extensrve litigation contemplated by the plarntrffs

Health and Safety Code § 7181. ' In those instances where the court_does become |

rnvotved, the _‘proce‘edrngs can be expedited. See e.g. Dority v. Superior' Court (1983)
145 Cal. App. 3d 273, 278. When death can be routinely determin‘ed by two physicians

‘and affirmed in an expedrted proceedrng that permits an individual s life support to be ’

withdrawn, there is- I|ttIe reason to conclude that these procedures are not sufficient to
determ,rne that individual’s standing to assert a personal injury claim in a tort actron.
~ As the Coutt recognized in its Tentative Ruling, the determination of death.serves

a number of important plublic'intere'st‘s by permitting, among other thinge_, the withdrawal

of life sup‘bort a.nd removal of organs. None of these interests would be served by a

temporary determination of-death.

Mak‘ing a final d‘etermination of death in an ekpedited proceeding is not unfair
when these determrnatrons are routinely made without any judicial involvement, and
when the expedited proceedings were suffrcrent to detérmine actual issues of life and ‘
death, and not simply standing to'sue. ‘Moreover, the significant public mterest |n, and
need for, final determinations of death outweighs whatever interests, if any, may be
served by reversing, and thus rendering useless, what is . intended to be a final

determination.
Dated: January 19, 2016

* GALLOWAY, LUCCHESE, EVERSON
&PICCHI -

By A %&k&s
EN A. SPARKS, ESQ.
Attor eys for Defendant
UCSF BENIOFF CHILDREN'S
HOSPITAL OAKLAND
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- GALLOWAY, LUCCHESE,
EVERSON & PICCHI
2300 Contra Costa Bivd.,

Suite 350 .

Pleasant Hil| CA 94523

(925) 930-5090

Executed on January 19, 2016 at Pleasant Hill, Californiz.

_/ . R . . . .

PROOF OF SERVICE

N

| declare under penalty of perjury that:

Jama c:tlzen of the Unlted States and.am employed in the County of Contra Costa. | |

am- over the age of eighteen years and not a party to the within action. My business -

.address'is 2300 Contra Costa Boulevard, Suite 350, Pleasant Hill, CA 94523 2398.

On the date set forth below, | caused the attached Post Hearing Supplementaly
Memorandum: of Points & Authorities in Support of UCSF Benioff's. Demurrer to
First Cause of Action to be served on the.parties to this action as follows: ,

E_] BY MALL.

I placed a true copy thereof enclosed in a sealed envelope with postage thereon
fully prepaid, in the United States mail at Pleasant Hill, California, -addressed to
the parties as set forth on the attached service list. C.C.P. §§1013(a), 2015.5.

[ ] BYCOURIER SERVICE.
- | retained CCX 'COutiers‘ Inc. of Pleasant Hill, California, to personally serve a

- true copy thereof on the parties as set forth on the attached service list. C. C.P.
: §§1011 2015.5.

[ x ] BY UNITED PARCEL SERVICE.

| retained UNITED. PARCEL SERVICE to serve by overnlght delivery a true copy
thereof on the parties as set forth on the attached service I|st C.C.P. §§1013( ), -
2015.5.

[] BY FACSIMILE TRANSMISSION

| am readily familiar with this law firm’s business practices for collection and
processing of documents by way of facsimile. | telefaxed a true copy thereof at
said facsimile- number(s) as set forth on the attached serwce list. ~ C.C.P.
§§1013(e), 2015.5 and C.R.C. §2008.

[ ] BYPERSONAL SERVICE.

| personally served a true copy thereof on the parties as set forth on the attached
service listat. C.C.P. §§1101, 2015.5.

RG1 5760730 Post Hea.rmg Supple-men“tal tVIemorandum Of Points And Authorities In ' .200-5734/KAS)829814
Support Of UCSF Benioff Children's Hospital Oakland's Demurrer To Flrst Cause Of Action .
And Motion To Strike Portions Of First Amended Complaint
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MCMATH (WINKFIELD) V CHILDREN S HOSPITAL

| RG15760730 =

‘;Bruce Brusavrch Esq.
"AGNEWBRUSAVICH
.20355 Hawthorne Boulevard

Second Floor

Torrance, CA 90503»
“Fax: (310) 7931499
Emarl o

Thomas E. Sill Esq

Hinshaw, Marsh Still & Hrnshaw ‘. :

12901 Saratoga Avenue o

“Saratoga, CA 95070

Fax: (408) 257-6645

' ;AndrewN Chang Esq
| Esner, Chang & Boyer -, R
234 East Colorado Blvd., Ste. 750 e
Pasadena CA 91101 : S

|| Fax: (626)-535-9859

Email:acha’ng‘@ecbap‘peal‘com' [
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GALLOWAY, LUCCHESE,

EVERSON & PICCHI
2300 Contra Costa Blvd.,

Suite 350

Pleasant Hill, CA 94523 -

(925) 930-9090

. SERVICELIST =

L Counsel for Plaintiffs

Rosen ‘M. D

‘Email: umorrow@hrnshaw law. com

-

RG15760730 Post Heanng Supplemental Memorandum Of Pornts And Authorrtres In

Support Of UCSF Berniioff Chiidren's Hospital Oakland's Demurrer To Flrst Cause Of Action’
And Motion To Stnke Portrons Of First Ameided Complamt ) L

ALAMEDA NORTHERN DIVISION COUNTY SUPERIOR COURT CASE NO.' N

Counsel for Defendant Frederrck S N

~ Counsélfor Plaintiffs , = .

200-9734/KAS/829814




