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B, THE DETERMINATION OF IRREVERSIBLE CESSATION OF
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Sound Public Policy ...
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A DETERM!NATION OF DEATH 1S INTENDED TO BE FINAL FIXED AND: |
' : AND " L OL'SERVE {Ts: INTENDED PURPOSE

Health and’ Safety Code § 7180**geverns the determtnatlen of death m altforma_s;‘é p

and expressly promdes that “An sndwnduat who has sustamed zrrevers_ble_,,essatton off _

all functtons of the entire: braln,, o I8 dead > Statutes ‘must construed ina manner,_ :

| consvstent with: the. ordinary imeaning:of the words used and’ina manner that glves: :

effect to thelr intended. purpose;: See &g Estate of Gnswolds v See (2004) 25, Cat 4"
904 '910- 911 Consustent with its. ordtnary meaning, deathi |s arreverabte and final, I

As defendant,;has; pf&\(lOUSlYﬂQﬂGQ; ;,th_e_\-:-d.etecmlnatlgn ef- death permits medical |

*it"rea’tmént to be withdfawn' (see 1/17/2014 Final Judgment Denying Peition for Medical |

Treatment CHO Demurrer Exhtblt B) and organs 1o be removed for transptant (see: 1

' Health and Safety Code § 7151.40). A declaratton of death also. permtts W||Is to.be |

; ‘probated instrance proceeds 6 'be distributed, andﬂlt. permnts‘ families to,mavepn..:‘ To. |

serve |ts Jintended purpose a determmatlon of death must be final, ‘A provisional

determlnatton of death that is not final, ﬂxed and permanent would have no meamng or

The Unlform Determmatton of Death Act ‘was dratted by tegal and medtcalt

19| authonhes itreflects: accepted blemedtcal practtces and requnres that the determmatlen;.

20 ‘be made in accordance wuth -accepted: medlcat standards for- determmmg irreversible-

,braln'-death See UDlA -and'Natlenat Conference of Commlsswners on Umform State, :

pp 777 779 CHO Demurrer Exhibtt H
tn December 2013 Dr Flsher and two other physncnans determmed that. Jahti,:,:f

)i ,d‘f’suffered meversnble "cessatlon of bram functton accordtng to: Amencan Academy of

Pediatrics’ Guadehnes Plaintiffs. acknawtedged that these Gu:dehnes were the' accepted;._ |

'medlcal standard for determining trreversmte brann death in Chtldt’en and stlpuiated that

3|| Di. ‘Fisher had appropriately: conducted the brain-death examination-according to:these

.1
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1| standards, 1/2/2014 Amended Grdsr Denying e Pefiton For Medical, Treafment at. |

1l r6 22-7:4; CHO Demurrer,, xhrbrt A Accordmg to:the Guidelines; the.cessation of brain:

: functlon was: rrreversrble and permanent as a-matter of. accepted screntrfrc fact

Plarntrffs do net fautt the fi ndrng 'fmade by Dr. ‘F‘sher Rather they appear to be'»

‘:iscontendmg that even: wrth the proper apphcatlon the. accepted medrcal standards arei_é

f}of plarntrffs experts opines that the standard clmlcal dlagnostrc cntena are not as
f%:atgso!,uteiy,. 1009% reliable as commionly believed. Declaration of Alan Shewmon, M.D, at

page3ﬂ 4, CHO Demurrer Exhibit C6; Dr. De Fina ‘é'té'tes:‘that?lbersﬁon pronounced brain. |

|l'dead was later found to have brain. activity When: more: sensitivetests were uséd:. |

|| Declaration of Phillp De Fina Ph.D., CHO Demufter Exhibit C2:

_ But Uniform- Dete’rmtnatien 'ot* Death.Act,:and all the legistatures of all states. 't’haf
Ehave enacted: this statute recogmze the use of the loss of bram funiction as a means of’ |
f?deﬂmng death: Andthe. AAP Guidelines -are' broadly accepted” by the medrcal,
:leommumtyr as @ means of determining. whether a. cessation of brain functron has |

|occurred ‘and.?vhether it is irreversible; It is:not up to.this-Court or a jury in this action to |

| feject these Guidelines and/or the UDDA based on thetestimony of a handful of experts |

‘who dusagree ‘with the Gurdehnes Nor is it up. o this ‘Court to- reweigh the facts. and*

) ;‘ﬁf,mdmg_sw,undertym‘gvthe \Umform,,Determmatron ofz"“leatn,,‘Actf-or to decide whether brain

.‘deéth 6an or should be use'd as a basis for deter’thining geath. ’See SchabgrUm

ln December 2013 Jahr was determmed. to be rrreverslbly bram dead For alt the |

{| reasons: drscussed above. and in. the Hosprtal's movmg papers, this- determmatrora was:

2
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‘intended 1o, be, a final determination. It was final before;a death certificate was issued, |

‘ a, d wouId arguably be final even if: no. Certifi cate had been issued;,

The fact that.a Death Cemflcate was lssued does However . mdlcates that. a.

pon \IS.§U§HC§3§a:deth certancate-mdlcates,that-ﬁa,ft_nai:determ:nat.zcnvoff;_ad.e_,ath. has.;be,en. o

|| made. 1 addition, plaintifts have st ailed to.present autharty for disputing the fact of |

|| death zitée/f?as'oppos‘ed:to‘séc'andar‘y’iésu:e(s such-as time, cause, or manner of death.

Plamtlffs ‘are now addressmg the “Death Certificate” issues.in, yet another forum

10 -
'1‘1':I“ The Hospltal asks-the Court to take judicial. notice of Nailah Winkfield v. State’ of

‘M\ e

iCallforma ‘Case. No. 4:15-cv-06042 - KAW flIed on December: 23 2015 in. the . S
13 DIStI’ICI Courtfor the: Northern District of Cahforma Federal Complamt Reply’ EXthltA
4 i,
15| THE HOSPITAL DOES NOT CONTEND THAT THE OCTOBER'2014

PROCEEDINGS HAVE PRECLUSIVE EFFECT BUT COLLATERAL
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H A THERE WAS NO FINAL RESOLUTION OF THE PETITION FOR
RECONSIDERATION OF THE JANUARY 2014 JUDGMENT.BECAUSE
2PLAINT|F E WITHDREW | THE_ PETITION

As plamtlffs pomt out there'was no fmal determmat;on of plamtlﬁ“s October 2014

»N

Petmon to havé Judge Grillo reconsider hlS January 2014 Judgment Ih response to the

21 I'etmon Judge GnIIo agam apposnted Dr Paul Fisher-as the Court’s expert, desplte the

j}bjectlons of plamtlﬁs 10/6/2014 Order Apposntmg Dr Paul Flsher As Coun Expert

23| MWitness, CHO Dervurrer EXI‘IIbI‘I D. Dr. Fisher submltted a letter to the: Court responding. |

24 gto ;he«,,;_s‘sugsg,,rqjspd by plaintiff's experts, disputing th_elri;_nd‘lng;é ;a_nd:;‘con,cluﬁign_s,,-»a.nd'

E;explaidi‘hg why ‘the facts asserted would not change- the determination .of déétﬁ ‘
10/6/2014 Letter Of Paul Fxsher M.D., CHO Demurrer Exhlblt E Plamtlffs movad o |

27 oontmue the hearmg on the Pe‘tstlon but then dropped the matter a together 10/8/2,£_ 14

28|
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: crrcumstances" exceptron to eollateral estoppel but: the Petrtron was. wrthdrawn before
{1 thrs |ssue could be: addressed The' issue was never rarsed or’ brrefed by:the. plamtrffs v

1| nor drd the defendants have any opportumty to-address the issue;

B THE DETERMINATION OF. IRREVERSIBLE CESSATlON OF BRAIN .
"~ FUNCTION UNDER THE MEDICALLY ACCEPTED STANDARD.IS: BY:
DEFINITION FIXED AND PERMANENT AND DOES NOT FALL WITHIN
;THE EXCEPTION TO COLLATERAL ESTOPPEL ‘
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apply here. But the. Court’s rulrng on the prevrous demurrer states that “it may or may

notr be: appropnate for the court’ to make a determmatron in this- regard at the pleadmgr'

';’113 ‘stage’ and referring to the record of the December’ 2013 proceedings, the Court states

14 ‘that it ‘makes no bmdmg determlnatlon as to therr preclusrve eﬁ’ect G

ik
i g

154 The. changed circumstances exceptron to coHateraI estoppel apphes only when v

16 the fact.or status at. |ssue is not fixed and permanent in nature. Union Pacmc Rarlroad

17|| Company v. Santa Fe Paciic Pipelines, Inc: (2014) 231 Cal App,4th 134, 161, The |

18 | Def,ense‘rh*'a‘s*found no aUtho‘r’ity <applying the excenfion"to :a' determination, :«vﬁf:’deathf

| For allthe; reasons drscussed above the determrnatron of death under'the. UDDA;

- 'Id.-hgld«othenmse_,;_r;agchrtwpyldrha,v,e‘,_;tg _r___e;ect th,e-broadjy-,accepied«,rnediealrstandards ,
22|\ for determining ireversible cessation.of brain. function-and/or the UDDA which pertits'

23|\ the use of irreversible brain death as a basis for making a final determination of death. |

24 =r_;gT»he§5;afseS» cifed:by plaintiffs in stipport of applying the changed circumstanceexception.
25d0 not pertain ‘to- the determination of ?death? ‘and ‘they not ‘analogous to that

26 || determination-and the unique factual and-policy.issues it raises.

H RG15760730 Reply n supportm‘ UCSF Bemaff CHO's Demurrer To: i“ Cause: ofAcﬂen And. “290,9734/“3;925"735\91“5 :
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| of collateraf estoppel but these consuderatlons do not preclude the applucatron of the,

APPLYlNG COLLATERAL ESTOPPEL HERE IS NEETHER UNFAIR NQR
AGAINST SOUND PUBLIC POLICY

Plaintiffs, point to: 'awnumber:'*of-‘féctors to.be 'cbn's'iﬁerédi*in’:v-’a”pplyingﬂ’th’e- 'bfi:nciﬁlé's’% L

_ doctrme here. -

4:  The Interests At Stake
The: lnterest at stake in the Iecember 2013 was of the hughest order; whether'

: ,hlishould be: contmued on.life: support or whether life. supp f?‘could be wsthdrawn No.

| other’ lnterestwwouldz vbe«:more.zhkelya to .motwate: th;e, f;ogr_t.-gnd;;-tlaﬁ%pa_rtleﬁr;tg2fg[|y‘;~,,_fg;,rjy;{v
10|

,quever; ;th,e:)hfe supp{qrt;_tsst;e hasv:snncé' been resalvéd. Jahi is. ¢ontinuing on:

life support in New Jersey. The issue here js:simply the amount of damagss plainfiffs |
will be able to recover, Plaintiffs would also rather five in California:than i New Jersey,
| afidappareritly do: not, believe, tils is possible until Jahi is- found *not: dead? under. -

|| California law, Ses Federal Complaint 11fl 230-231, Reply Exhibit A.

In ‘opposition;  plaintffs contend “That Jahi should ot be precludsd from

| :;cléi‘fﬁ’iﬁg :ixe"rriﬁ"fe»‘goes on" becatise it is.a matter of human rights;éf’id 'Ieg'ai*rightsf But

’:eV?n ‘GQnt.ensiﬁthat‘e :sha..ht can»m, any way ﬂcqmerehend’ hersﬁuahon,,. the _'-ET‘B?D‘“Q*"?f :th*S- } |
| lawsuit; or the affect it wil have on her. The lawsuit is about who will pay for the life. |

|| supportthe family waints to continue indefinitely.

"The: Opportumty To L;tngate The' Death Issue |
Flrst the determmatuon of death is to be made by doctors As the court'in Domy

. "Supenor Count (1983) 145 Cal App 3d 273 278 recogmzed Health and Safety Cede«"

 '§?‘7180 requ;res only that the determmat;on be made accordmg to accepted medsca!:

27| fstandards and that thls 1s a medicai problem not requmng a rubber stamp" from the»

com c«m give, |1
- Sile 350 : _Q_RG1 5780730.~ Rsply In supponmUCSF Benioﬂ‘ CHO S! Demurrer To1% LCause of Action Am!

; 84523 | Motions T o Strike. Portions: of 1 Amended Complalnt; Request For Judiciai Nohce
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"malpractrce actron are: entrtted to: further Irtrgate these determmatlons rn order to support;"’:

2
3
5
6

therr case for tort! damages

7 Moreover the December 2013 prooeedmg was not lnformal Motrons and |

.8 Petrtrons were flled opposrtron brlefs were submitted, -an’ rndependent expert was

'9: 'appornted by the ’Ceurt‘ heanngs were-hetd :medical records were- admrtted ther"doetorsr-“?%

10 who made the. brarn death determrnatrons submrtted declaratrons and- testrfred before 2

11 the Court, the law was. analyzed and apptred ob_reotrons were made and ruled on; and

{| formal :orders.and-;a;:frnat Jucjgm‘ent_ were issued. _1;/2/20.1.4,=£An1en‘ctedf:'C:’),_r;der_w»-.Denyrng’_: the |

Petition ‘For Medicartreatment ‘at'2:7:21,7CHO. Demurrer Exh‘rbit A: 11 71'2‘0&4- Final. :

Judgment Denyrng Petrtren for Medrcal Treatment CHO Demurrer Exhibit B: In addition,

19 ir:rlarntrffs Withdrew their request 10 offer the testimony of their expert Dr. Paul Bryne with |

’136;.E y:the Court: notmg- that it vappeared that-.therewas some question:as to. whether he- would _

qu'ahfy given . his. rehgrous and - phr!osophrcal approach to the def' nition - of death:
| \2/2014 Amended Order Denymg the Petition For- Medical. Treatment at14:3:15, CHO - |
19 Demurrer Exhibit A. -A|though. appeatl«swasvnot taken; -appeilate review was: avartablev--

Fmally, plarntrﬁs had: another opportunrty to: more fully Irtrgate the death issue. in

21 :October 2014 when it submltted the Declaretrons of Phrlrp De Fina, Ph.D., Calixto '

Shewmon; M. in ffs'u'peo‘rr? of its. Petition asking Judge Grillo.to réconsider the January
24)1°2014 Judgment, cHO Demurrer Exhibit C 16 |
25 j But they elected. to drop that Petition, deciding rnsteed to re-itigate these same

26 rssues inthe. present tort actron ‘and have now raised the rssuesvagam in federal court” |

,28 federel complamt will requrre the court to answer the same questron Is Jahi tegally dead “ |

ackowaY; wocnese || 8
EVERSON & PICCH] ) .28,
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1| under Galffornia law. The feder

| opposition from these clearly ifterested p

cemptamt _appeafs to be: based Qn the testtmony of the

same: physumans and the: same facts submitted in the October 2014 proceedmgs whtch, |
are also now before ’thls Court Not only are plamﬂﬁs seeklng yet another forum in Wthh |

t\sgate th de ath issue, they have not named CHO or, any ‘of the: physucnans named in |

’e=_,medtcal matpracttce actlon apparently attemptlng to: resolve thls matter wnhout?

’,t,gsv‘.;,Federat‘C‘omplatntt Reply Exhibit A.

© The deathrissue has been fully litigated. Neither law nor equity entitle;plaintiff to. |
litigate this issue further.. | |
3 Tha Burden of Proof : :
ltsparate burdens of proof do.not weugh agalnst the. application of collaterali ,

':',e,s_t‘bppet here.. In the December” 2(_),131 prqcaed|ng‘:;_;tiudgﬁ;‘ ,Gnttoxsconctudgd; that: the;

Hospital must prove death by.clear andconvinging evidencs. 1/212014 Amended Order |

|| Denying the Petition For Medical at 16:9:22, CHO Demurrer Exhibit A. In the prior

gction, defendants, not plaintiff, had the burden to prove deattand itwas:a high burden.
4.  Sound PublicPolicy ‘_
A determmatlon of death that is not final and. permanent serves no purpose The '

Iblic policy.interests at stake in maintaining, the integrity: and finality of the medical'and, |

|[ judicial determination of death far outweighs a plaintiff's desire to maximize monetary

damag'es in a tort action. Neither law nor*e‘fq‘uity reciuiré‘s setting aside the principles.of |

The medlcalt; commumty has.atreadyv.addressed question of whéther“Jamn”i"fi‘éf still |
alive; and broadly accepted medical scnence has determmed that she is not The ||

Amencan Academy of Ped|atncs Gmdehnes were developed by a task force that |

mclu,ﬁded,:the-Spptety of Critical Qare t_{\gjl___e,_dlq;ne;_(.sec_;ngnv\o,n, Critical Care and section-on. |
| Neurology), thé American Academy of Pediétiics, an the Chid Neurdlogy Society, and
|| -are broadly accepted by the medical community ‘as the standard for determining
27 ineversible brain death in children. 10/6/2014 Leter of Paul Fisher M., Exhibit D at |
A3, -4, and 1618, If piaintifis and their expeﬁsdlsagree they, mist address théir |

B0 ‘iIRG15760730 Reply ln suppoﬁ Oof UCSF Bentoﬁ CHO‘s Demiirrer To 1% Cause of Actwn And ﬁ’zdaifj?wmsrsémé«j
Sttt | 1:Motlons To Strike: Poruons af 1‘“ Amended Comp!aim, Request For Judicial Notme ' B |




Flaaianl Hill QA 645
925)93&9090

;concerns on these ussues to the

Dated; December:31,2015

’""dlcal commumty that* approved the medlcal;v:sg_

:;‘standards for: deterrmmng Irreversible. bram death and the !egtslatures that enacted the:' f_

E;Umform Determmatton of Death*@A»_,.. ..Asa matter of sound pubhc po!icy, these are not |

mdlvndual tort actuons

A final *@\etermma,.tié n of death was made according to the accepted medical |

| standards and confirmed. by* the Court. The Q‘fiﬁgip!es;*Qf.xé@_!l;atéfél est0ppel apply and. |

preclude the re-litigation of this issue here:

Vs
CONCLUS’{GN‘

thlSlssue Jahg; d.oesﬁ ngi»e,’gheaefg.cesfhaye s;andl.n,g.,tpagsvggn a -persgnal injury. ,ic\au,se«of

action. Th‘e‘f‘demurrer id@'ihé‘ i réi ‘ca’u’se of act‘ibn-‘éhould-fﬁe' 'ASU‘staihed; The “condi"tfionalg;v

fthe negilgence of the defendants” (FAC at13; 27) |mproperly |gnores the determtnatlonj :

6|| of death and contempiatgg, a re-litigation of this issue, and it should be stricken.

‘-Attomeysﬁ for Def’ ndant PR
UCSF BENIOFF CHILDREN'S ./
,HOSPITAL OAKLAND
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