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JASON J. CURLIANO [SBN 167509]
BUTY & CURLIANO LLP

516 16th Street

Oakland, CA 94612

Tel:  (510) 267-3000

Fax: (510)267-0117

Attorneys for Defendants:
KAISER PERMANENTE MEDICAL CENTER
ROSEVILLE (a non-legal entity) and DR. MICHAEL MYETTE

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JONEE FONSECA, )  CaseNo: 2:16-CV-00889-KIM-EFB -
)
Plaintift, )  DECLARATION OF JASON J.
)  CURLIANO IN SUPPORT OF KAISER
V. )  ROSEVILLE AND DR. MICHAEL
' )  MYETTE’S OPPOSITION TO
KAISER PERMANENTE MEDICAL CENTER ) REQUEST FOR TEMPORARY
ROSEVILLE, DR. MICHAEL MYETTE M.D., ) RESTRAINING ORDER AND
and DOES 1 THROUGH 10, INCLUSIVE, )  FURTHER INJUNCTIVE RELIEF
)
Defendants. ) Date: May 2, 2016
: ) Time: 1:30 pm,
)  Courtroom: 3
) Hon. Kimberly J. Mueller
)
)
)
) Complaint Filed: April 28, 2016
)
I, Jason J. Curliano, hereby declare:
1. I am an attorney at law licensed to practice in the courts of the State of California,

including the United States District Court for the Eastern District of California, and am a partner
with Buty & Curliano LLP, attorneys of record for defendants KAISER PERMANENTE
MEDICAL CENTER ROSEVILLE (a non-legal entity) and DR. MICHAEL MYETTE

DECLARATION OF JASON J. CURLIANO IN SUPPORT OF KAISER ROSEVILLE AND 1
DR. MICHAEL MYETTE’S OPPOSITION TO REQUEST FOR TEMPORARY
RESTRAINING ORDER AND FURTHER INJUNCTIVE RELIEF
2:16-CV-00889-KJM-EFB
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("Defendants"). All the facts stated herein are within my personal knowledge and if called as a
witness, | could competently testify thereto.

2. Attached hereto as Exhibit A is a true and correct copy of Plaintiff’s Verified Ex-
Parte Petition for Temporary Restraining Order/Injunction; Request for Order of Indendent (sic.)
Neurological Exam; Request for Order to Maintin (sic.) Level of Medical Care.

3. Attached hereto as Exhibit B is a true and correct copy of Judge Pineschi’s Order on
Ex Parte Application for Temporary Restraining Order.

4. Attached hereto as Exhibit C is a true and correct copy of the Reporter’s Transcript
of Petition Hearing dated April 15, 2016 regarding Plaintiff’s state court petition.

5. Attached hereto as Exhibit D is a true and correct copy of Judge Jones® Order on Ex
Parte Application for Temporary Restraining Order dated April 15, 2016.

6. Attached hereto as Exhibit E is a true and correct copy of the Reporter’s Transcript
of Petition Hearing dated April 22, 2016.

7. Attached hereto as Exhibit F is a true and correct copy of Judge Jones’ April 22,
2016 Order.

8. Attached hereto as Exhibit G is a true and correct copy of the Reporter’s Transcript
of Petition Hearing dated April 27, 2016,

9. Attached hereto as E}&hibit H is a true and correct copy the Declaration of Dr. Paul
Byme offer by Plaintiff at the April 27, 2016 hearing.

10.  Attached hereto as Exhibit I is a true and correct copy of the Declaration of Angela
Clemente offered by Plaintiff at the April 27, 2016 hearing,

11.  Attached hereto as Exhibit J is a true and correct copy of Judge Jones® April 27,
2016 order. |

12.  Attached hereto as Exhibit K is a true and correct copy of the Reporter’s Transcript

of Petition Hearing dated April 29, 2016.

DECLARATION OF JASON J. CURLIANO IN SUPPORT OF KAISER ROSEVILLE AND 2
DR. MICHAEL MYETTE’S OPPOSITION TO REQUEST FOR TEMPORARY

RESTRAINING ORDER AND FURTHER INJUNCTIVE RELIEF

2:16-CV-00889-KIM-EFB
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13, Attached hereto as Eﬁhibit L is a true and correct copy of Nakagawa, TA.
Guidelines for the Determination of Brain Death in Infants and Children: An Update of the 1987
Task Force Recommendations —Executive Summary, Annals of Neurology, 2012, Vol. 71.

14.  Attached hereto as Exhibit M is a true and correct copy of J.L. Bernat, The Whole-
Brain Concept of Death Remains Optimum Public Policy, 34(1) J.1.. Med. & Ethics 35-43 (2006).

15.  Attached hereto and Exhibit N is a true and correct copy of D. Gardner, ef al.,
International Perspective on the Diagnosis of Death, 108 British J. Anesthesia 114-128 (2012).

I declare under penalty of perjury that the foregoing isftrue and correct. Executed on May

1, 2016, in Oakland, California,

LA

" JASON J. CURLIANO

DECLARATION OF JASON J, CURLIANO IN SUPPORT OF KAISER ROSEVILLE AND 3
DR. MICHAEL MYETTE’S OPPOSITION TO REQUEST FOR TEMPORARY

RESTRAINING ORDER AND FURTHER INJUNCTIVE RELIEF
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PROOF OF SERVICE

I am employed in the County of Alameda, State of California. [ am over the age ohf
eighteen years and not a party to the within entitled cause; my business address is 516 16" Street,
Oakland, CA 94612.

On May 1, 2016, I caused to be served the following document:

DECLARATION OF JASON J. CURLIANO IN SUPPORT OF KAISER
ROSEVILLE AND DR. MICHAEL MYETTE’S OPPOSITION TO REQUEST FOR
TEMPORARY RESTRAINING ORDER AND FURTHER INJUNCTIVE RELIEF

on the interested parties in said cause, by: placing a true copy thereof enclosed in a sealed envelope
addressed as follows and I caused delivery to be made by the mode of service indicated below:

Kevin T. Snider, State Bar No. 170988

Michael J. Peffer, State Bar. No. 192265
Matthew B. McReynolds, State Bar No. 234797
PACIFIC JUSTICE INSTITUTE

P.O. Box 276600

Sacramento, CA 95827

Tel. (916) 857-6900

Fax (916) 857-6902

Email; ksnider@pii.org

X 1caused a true and correct copy of the aforementioned document(s) to be transmitted
electronically to all parties designated on the United States Eastern District Court CM/ECF
website.

(By Mail) on all parties in said action in accordance with Code of Civil Procedure Section
1013, by placing a true and correct copy thereof enclosed in a sealed envelope in a
designated area for outgoing mail, addressed as set forth above, at Buty & Curliano, which
mail placed in that designated area is given the correct amount of postage and is deposited
that same day, in the ordinary course of business, in a United States mailbox in the County
of Alameda.

(By Email): On May 1, 2016 I caused a copy of the document(s) described on the attached
document list, together with a copy of this declaration, to be emailed listed on the attached
service list.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. Executed on May 1, 2016, at Oakland, California.

PROOF OF SERVICE
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EXHIBIT A
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Jonee Fonseca el of Calitornla
Mother of Israel Stinson

Address

—

Telephone withheld for privacy but
provided to Court and Respondent

IN THE SUPERIOR COURT OF CALIFORNIA
IN AND FOR THE COUNTY OF PLACER
UNLIMITED CIVIL JURISDICTION
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—
o

Israel Stinson, a minc;r, by Jonee Fonseca his Case No. s c V 0 03 7 6 7 3 B

mother.

—
—

»

—
N

VERIFIED EX-PARTE PETITION FOR
Petitioner, TEMPORARY RESTRAINING #*
ORDER/INJUNCTION: REQUEST FOR

V. _ ORDER OF INDENDENT
NEUROLOGICAL EXAM; REQUEST FOR
UC Davis Children's Hospital; Kaiser ORDER TO MAINTIN LEVEL OF
Permanente Roseville Medical Center — MEDICAL CARE

Women and Children’s Center. o

— et s
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Respondent.
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I Jonee Fonseca am the mother of Israel Stinson who, on Aprll 1 20 l 6 went to Mercy
290 R
Hospital with symptoms’ of an asthma attack. The Emergency room exammed him, placed hlm

"

PN
£ W N

on a breathing machine, and he underwent x-rays. Shortly memaﬁcr hq began shivedng, h:s hps

[N
Lh

tumed purple, eyes rolled back and lost csoncswiuQosness,, He. had an Intubation performe don

S
(=1

him. Doctor told me they had to transcer Israel to UC Davis because they did not have a pediatric

[
~

unit. HE was then taken to UC Davis via ambulance and admitted to the pediatric intensive care

(]
oo

- 1 - b
Petition for Temporary Restraining Order/Injunction and Other Ol‘del"l ,' !
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unit, The next day, the tube was removed from Israel. The respirétpry }h_e_rai:iﬂ __said that Israel

1

2 || was stable and that they could possibly discharge him the following day, Sunday April 3. They

3 || put him on albuterol for one hour, and then wanted to take him off allbut.e‘rpl for an hour. About

% 1130 minutes in, I noticed that he began to wheeze and have issues breathing. The nurse came back |
Z in and put him on the albuterol machine. Within a few minutes the monitor started beeping. The

7 |[nurse came in and repositioned the mask on Israel, then left the room.

8 || Within minutes, he started to shiver and went limp in her arms, I'lﬁre:sse'd t'.he ﬁﬁ?seé’ buttm{, and

9 || screamed for help, but no one came to the room. A different nurse came m, ‘and T asked to see a
K doctor. The doctor, Dr. Meteev came to the room and said she dxd not’ want to ‘mtubate Israel to

1 ; see if he could breathe on his own without the tube, G #an 1

13 Israel was not breathing on his own. I had to leave the room to composc myself. When'I
14 || came back five minutes later, the doctors were performing CPR The doctoré :ilamli‘sserlll rIne ﬁ'om |
15 |{goe o ngain whilesthiey porformaed CPR fo the next orty (40) mimaton, © |t ¢ ¥
e Dr. Meteev told me that Isracl was gmng to make it and that he would be put on an ECMO to

1: support his heath and lungs, Dr. Meteev also told me that Israe] mlght havc a blockage in ﬁis &
19 || right lung because he was not able to receive any oxygen, A pulmonologlst checked Israel's right]
20 (| Jung, and he did not have any blockage.
i Dr. Meteev then indicated that there was & possiblity Tsrael il have brain damage, HE
zi was sedated twice due to this blood pressure being high, and v!:rasplaced ?n anECMO machmc
24 ||@nd ventilator machine. : 55 8 b

25 On Sunda;} April 3,2016, A brain test was conducted on Israel to deté;mina possibility of|
26 || brain damage while he was hooked up to the ECMO mechine. The test lnvolvcdpokinghxs !e:ye
:: with a Q-tip, banging on his knee, flashing a light in his eye, ﬂushmg water éowﬁ Ih'is car, ;nd

- 2 -
Petition for Temporary Restraining Orderfln]unctlon and Other Orders
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putting a stick down his throat to check his gag reflexes. On April 4, 2
performed when he was taken of the ECMO machine, On April 6,20;

ECMO machine because his hearth and lungs were functioning-on-th

day, a radioactive test was performed to determine blood flow to the brain. ;

I begged for an MRI and CT scan to be done on Israel before

performed the test. This was done on April 10, 2016, These results still have not been given to

me, and I've been told that the results are only “preliminary.”

On April 11, 2016, Israel was transferred via ambulance to Ka:ser Huspxtal in Rosveille That

night, another reflex test was done, in addition to an apnea test, T_hen,
additional reflex test was done.

I am a Christian and belisve in the healing power of God, T do

life support. Kaiser has said that they have the right to remove Israel gﬁmm life supporl: caz,

I am hereby asking that Ka:ser Permanente Roseville Medmal
removing my son, Israel Stinson, from his ventilator. |

If Kaiser removes Israel from a respirator and he stops breath;

ended his life as well as their responsibility to provide his future care for t.he harm their

negligence caused, For this reason we hereby request that an lndepen

performed, including the use of an EEG and a cerebral blood flow stug

Kaiser Permanente Roseville Medical Center be ordered to contu:ue 0. provxde such care and

treatment to Israel that is necessary to maintain his physical heal;h ang
for healing and recovery of his brain and body. Failure to is;ue.fhe Re
in irreversible and irreparable harm so a basis in both law and fact exi

intervention.

(FAX)3164086236

05/01/16 I?_ag_e‘.4.of 11)

sir own. However, the next

he third and final doctor

016, the same tests were

6 he was taken off the: -

on Aprll 14 2016 an

P e b
ot wasit him pulled off . .

v
Center_ be prevented from

tiew '
b B RO

g then they will have

ieut exammation be e

dy..] also request that
promote any opportunity

s&aimng Order will result

ts for this court’s
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P.003/010
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|

1 LEGAL ARGUMENT |

2 California Health and Safety Code Section 7180 (s) (The Uniform Defermination of

3 || Death Act) provides for a legal determination of brain death as follows; “(a) .An individual who

* has sustained either (1) irreversible cessation of circulatory and respiratory functions, or (2),

: irreversible cessation of all functions of the entire brain, including the; brain stem, is dead. A

7 ||determination of death must be made in accordance with accepteﬂ n-_m:dical' standards,”

8 Health and Safety Code Section 7181 provides for an "indeper':&éni" veriﬁchtion of any

9 || such determination stating; “When an individual is pronounced dead llay"d'eiemlining that the
- individual has sustained an irreversible cessation of all functions of the entire brain, including the]
:; brain stem, there shall be Independem confirmation by another physiclan.” al
13 As established by the Court in Dority v Superior Court (1983) 145 Cal App. 3d 273, 278,
14 || this Court has jurisdiction over the issue of whether a person 1s "bram dead" or nt:nts pu.fsuant to
15 || Health and Safety Code Sections 7180 & 7181. Aclmowledgmg the moral aiid'i-.eligxous .
i: implications of such a diagnosis and conclusion, the Dority court determmed that it would be
18 “unwise” to deny courts the authority to make such a detenmnatmn when cu‘cumstances .'
i Moiees Rosdlle. e
20 Here only doctors from /ASEEtm RSEGhal Medical Center have exammed Bm, As
2 stated above, I do not trust them to be independent given how they are responsxble for her current
zj condition and they have a conflict of interest in determining her condmon ifshe is digc?nl*fe?ted
24 and dead, they no longer have to pay for any of her care, if she is severely brmn damaged but
25 ||not brain dead, they may be legally liable to provide her ongomg care and treatme:nt at Angheim
26 (| Regional or elsewhere. et & arehbb e o
27
28

-4- |
Petltion for Temporary Restralning Ordnr!lnjuncliuu aml Other Orders
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| R |

Only one other case of this type is on record in California narﬁ‘ely the ‘cgsé of Jahi "

McMath which was heard in Alameda County in December of 2013.| That case, one of first

impression, where Nailah Winkfield challenged Children’s Hospital Dakland’s determination of

brain death after they negligently treated her daughter, Jahi, led to an|Order, issued by Hon E.

Grillo, holding that an independent determination is one which is perErmcd by a physician with

no affiliation with the hospital facility (in that case Children's Hospi

Oakland) which was

believed to have committed the malpractice which led to the d'ebilitatL.ng brsu"n injuries Jahi

suffered. A true and correct copy of Judge Grillo's Order is attﬁélied to this Penuon In the

McMath case, the Trial Court rejected the Hospital's position that‘th%

over the determination of whether not Jahi McMath was “brain dead‘

1,'

or not

Cou.rt had no Ju.‘rlsdlctmn

'.li" ‘l

In McMath, Judge Grillo stated that the Section 7180’s language regardmg accepted |

/

medical standards” permitted an inquiry into whether the seuond physxman (aiao aﬁihé‘ted W1th

Children’s Hospital Oakland) was “independent” as that term was defmed ﬁnﬂer Section 7181.

Judge Grillo determined that the petitioner’s due process rights @uld
proceeding providing limited discovery and the right to the plresé.ntati
The Court determined that, under circumstances which are strik.i_ngly
present themselves here, the conflict presented was such that.the.cour
was entitled to have an indepéndent physician, unaffiliated with.Child
preform neurological testing, an EEG and a cerebral blood flow study

Ordered Children’s Hospital Oakland to permit the Court’s own 'court

given temporary privileges and access to the Hospital's facllmes, dlag

technicians necessary to pcrform an “mdependent“ exam,

be brqfected by a focused
aﬁ of e;ridence.

;imilar to ﬂ:osc thch
found that the Petmoner

ren's Hospital Ouldand ,

Indeed the Court

appomted expert to bc

nostlc equipment, and

ISI

Petitlon for Temparary Restrainlnl Order/Injunctlon and Gther Ordm

.
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i As in Dority and McMath, the unique circumstances of this case in.lvok.e the Court's
2 ||jurisdiction and due process considerations requirg that this Court grangetmoner s Petition for a}
i Temporary Restraining Order and order that A‘mlm‘x‘g?mbéaé g;d}‘c[atlc.(:enter permit Petitioner,
to obtain an independent medical examination at Asmireim Reghﬁal Medical Center with the
: assistance of The Medical Center’s diegnostic equipment and techmmans necessary to carry out
7 ||the standard neurologic brain death examination with a repeat EEG and a Cerebral Blood Flow
8 || Study.
9 In order to mwde the rcqulszte physical conditions for a rehable set af tests to be
& performed, m AviHa should continue to be treated so as to prowde %bﬁm physical health
i; and in such & manner so as to not interfere with the neurological testxﬁé (s&t::h as the use of.
13 (| sedatives or paralytics). ' 1 e e
14 || WHEREFORE, petitioner prays: B
15 1) That a Temporary Restraining Order precludmg Raspondents from removmg
:6 Israel Stinson from respiratory support, or removing or thhholdmg medlcal treatment be 1ssued
1: 2) That an Order be issued that ResPOndents are to continue to prowde Israel
19 ||Stinson u-catment to maintain his optimum physical health and i in such a manner §0 as to not
20 || interfere with the neurological testing (such as the use of sedatwcs or paralyncs in such a manner
<l and/or at such time that they may interfere with the accuracy of tha results) o .
zj 3) That an Order be issued that Petitioner is entitled ;Q an ,ind?pendgnt. L
24 neurological examination, with the assistance of Kaiser Permanente Roseville Medical Center‘s
25 || diagnostic equipment and techmcla.ns necessary to carry out the sta.ndard neurologm bram death
26 || examination with a repeat EEG and a Cerebral Blood Flow Study Lo
27
28 ; |
=Ga

Petition for Temporary Restraining Order/Injunction and Other Orders:
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I declare under penalty of perjury under the laws of the State of Célifbnﬁa that the

foregoing is true and correct. Executed on April {4, 2016, at Sacramento, California. -

] L .
Jonee Fonseca: :

-T- . y e
Petition for Temporary Restraining Ovder/Injunction and Other Orders
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Jonee Fonseca
Mother of Israel Stinson
Address

Telephone withheld for privacy but
provided to Court and Respondent

IN THE SUPERIOR COURT OF CALIFORNIA
IN AND FOR THE COUNTY OF PLACER
UNLIMITED CIVIL JURISDICTION

SCY 0037673

Israel Stinson, a minor, by Jonee Fonseca his' Case No.

mother. [PROPOSED] ORDER OR TEMPORARY
RESTRAINING ORDER/INJUNCTION:
Petitioner, ! REQUEST FOR ORDER: OF INDENDENT
NEUROLOGICAL EXAM; REQUEST OF
v. ORDER TO MAINTIN LEVEL OF
MEDICAL CARE

UC Davis Children’s Hospital; Kaiser
Permanente Roseville Medical Center —
Women and Children’s Center,

Respondent,

|

;3 APR 14 2016

Superlor Coury of Callfornla

(FAX )Y 1b4uUbbLsb K. Ulg/UIY

)
X -
i
!

¢+ +x. ., Countya

The Verified Petition of Jonee Fonseca for a temporary .’est"allfliﬁﬁ ordet'came-beforo the

Court upon ex-parte application at in Department f)f the '?lé@éf_ County Superior

i

Court, the Hon, presiding,

After considering the Petition the Court finds that:

I .
Qb 11 AU

1) There is a basis in law and in fact for the issuance of a tetflporary‘réstrainipg order;

2) Failure to grant the petition will potentially result in in'epérabl_e harm to the patient .

Istael Stinson and this Order is necessary until such ﬁme_tha;'f.hg Petitiorier caii obtain

-]- 5

Order on Petition for Tamporary Restraining Order/Injuniction F'ﬁﬂ‘ltl)th.tfr Orders
. ' | H W *

b

VED

Placer
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her son’s medical records and obtain an independent mewL ical examinatior and the

court, if needed, can hold further evidentiary hearing,

THEREFORE IT IS ORDERED THAT:

The temporary restraining order is hereby granted precludinJ

4y hiais

the respondent from

removing Israel Stinson from the ventilator or ending any of the current treatment and support

provided by Respondent and that Respondent shall continue to treat
manner 80 as to optimize his physical health and provide optimum ¢

independent neurological examination,

This Temporary Restraining Oder Orders the following;
1) Respondents are restrained from removing Israel Stinson £
removing or withholding medical treatment be issued,; .

2) Respondents are to continue to provide Israel Stinson tre

[srael Stingon iq such a

onditions for further

. .. -, l-‘
LS HE

rom respiratory support, or
htment to maintain her

<.
v

optimum physical health and in such a manner so as to not interfere Yth the nleﬁfolc'::g'z:é'ai tésting

(such as the use of sedatives or paralytics in such a manner and[ér at

interfere with the accuracy of the results).

uch It.im'c that fhéy‘ may

3) That Petitioner js entitled to an independent neurological examination, with the

assistance of Kaiser Permanente Roseville Medical Center’s diagnos

fic eqizipment and
arbn hgt !.'I- »

technicians necessary to carry out the standard neurologic braiﬂ deatt eexamination with a repeat

EEG and a Cerebral Blood Flow Study.

4) That Petitioner immediately serve a copy of its Petition and

Medical Officer and/or Legal Department,

this Order upon the Chief

7S

Order on Petition for Temporary Restraining Order/Injunction and Other Orders

I

F.UuSs Uy
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5) That the matter is set for further hearing at o'clock 4.m./p,m, on the day of
, 2016 in Dept. of the Placer County Superior Court f

necessary, setting conference where the schedule for discovery and

matter, if any, will be set.

Dated: April __, 2016

\F#A 3 I1D4U0DLID Fsauru

05/01/16 Page 11 of 11

\
{

or a Status Conference and, if|

further hearing upon the

H?n.
Judge o

"the Superior Court

-3.

Order on Pctltlon] for Temporary Restraining Order/Injunction ind Other Orders
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EXHIBIT B
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF PLACER
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ISRAEL STINSON by and through | Case No.: 5-CV-0037673

JONEE FONSECA, his othar
, ORDER ON EX PARTE APPLIC TION
Petitioner; | F%R TEMPORARY RESTRAINI

v,
. . : _ EXT HEARING:
UC DAVIS CHILDREN'S HOSPITAL; 'A‘prll 15, 2016
N S ,_ ‘ guoa.m.
KAISER PERMANENTE ROSEVILLE apartment 43
MEDICAL CENTER-WOMEN AND
CHILDREN'S CENTER, |

Defendants
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Petjtionar and applicant J'orie_'_e Fonseca has applled for a temporary
restraining order directed to Kalser Permanent Rosevlille Medical Center—
Women and Childrén's Canter concerning medical care and Intervention
| provided to her son Israel Stinson. The court convened a hearing on the
application at which Ms. Fonseca and her counsel, _A[exaﬁdra Snyder, Esq.,
appearad, Varlous reprasentatives from Kalser tnélud’lng Katherine Sarai,
Esq., and Madellne Buty, Esq., appeared by phone. -

The court orders as folluws

(1) The application fog- Femporaw rastralning order Is set for hearing
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April 15, 2016, 9:00 a.m., In Dapartmant 43 of this court, the Hon. Michael
W. Jones, presiding. Department 43 Is located at the Hon. Howard G.
Glbson Courthouse, 10820 Justnce Center Drive, Rosevllle, in the Santucci
Justice Center.

(2) Pending further order of the court, respondent Kaiser is ordered
to continue to provide cardio-pulmonary suppart to Israel Stinson as Is
currently being providad,

(3) Pending further order of tha court, respondent Kaiser Is ordered
to continue to provide medications currently administered to Israel;
however, physicians or attendlng staff may adjust medications to the extent
possibie to maintain . Israp)! ility, given his present condition,

T IS SO ORDERED. /
DATED: April 14, 2016

~ Alan V. Pineschl
- Judge of tha Superior Court
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12 ---000---
13 REPORTER S TRANSCRI PT
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COUNTY OF PLACER

DEPARTMENT NO. 43 HON. M CHAEL W JONES, JUDGE

| SRAEL STI NSON,

Plaintiff,
VS. Case No. S-CV-0037673
U C. DAVIS CH LDREN S HOSPI TAL,

Def endant ,
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---000---
REPORTER S TRANSCRI PT
Friday, April 15, 2016
PETI TI ON HEARI NG
---000---
APPEARANCES:

FOR THE PLAI NTI FF:
LI FE LEGAL DEFENSE FOUNDATI ON
BY: ALEXANDRA M SNYDER, Attorney at Law
P. 0. Box 2015
Napa, CA 94558

FOR THE DEFENDANT:
BUTY & CURLI ANO LLP
BY: DREXWELL JONES, Attorney At Law
516 16th St
Gakl and, CA 94612

Court Reporter: Jennifer F. MIne, CSR NO 10894
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| NDEX OF W TNESSES

PLAI NTI FF' S: DI RECT CRGCSS REDI RECT
MYETTE, M chael 13 - - --
DEFENSE:

( NONE CALLED)

| NDEX OF EXH BI TS
PLAI TI FF' S |.D. RECE| VED
( NONE MARKED)
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ROSEVI LLE, CALI FORNI A
APRI L 15, 2016
---000---
The matter of | SRAEL STINSON, Plaintiff, versus
U C. DAVIS CH LDREN S HOSPI TAL, Defendant, Case No.
S-CV-0037673, came regularly this day before the
HONORABLE M CHAEL W JONES, Judge of the Superior Court
of the State of California, in and for the County of
Pl acer, Departnent Number 43 thereof.
The Plaintiff was represented by ALEXANDRA
SNYDER, Attorney at Law.
The Defendant was represented by DREXVELL JONES,
Attorney at Law
The follow ng proceedings were had, to wit:
---000---
THE COURT: Let's call the matter of Israel
Stinson. And the caption | have is versus U C. Davis
Children's Hospital, et al. "Et al" being Kaiser

Per manent e Roseville Medical Center, Wrmen's Chil dren

Center.

MR. JONES. Good norning, Your Honor. Drexwell
Jones for Kaiser Foundation Hospital. | have with ne
Dr. --

DR MYETTE: M chael Myette, My-e-t-t-e, and

' mthe attendi ng physician of record.

M.O.A DEPOSITION REPORTERS Page 3


http://www.moadeporeporters.com/

STINSON vs. U.C. DAVIS CHILDREN'S HOSPITAL

, Case 2:16-cv-00889-KIM-EFB Document 14-4 Filed 05/01/16 Page 6 of 48/15/2016

© o0 ~N o o B~ w N

NS N N T N T N N T S N S S S
o0 A W N P O © W N O O A W N P O

THE COURT: Thank you.

MS. SNYDER: Al exandra Snyder for Jonee Fonseca.
And this is Jonee Fonseca, Israel Stinson's nother.

THE COURT: Good norning, folks. Make yourself
confortable.

M5. SNYDER  Thank you.

THE COURT: Al right. Apparently you folks
have received an ex parte -- order on an ex parte
application for a tenporary restraining order, and the
matter was sent here this morning for further proceedings
on this matter.

And neither one of you have requested or brought
with you a court reporter?

MR. JONES: No.

MS. SNYDER  No.

THE COURT: The Court is going to have Madam
Reporter here report the proceedings for the Court's
pur poses.

Al'l right, folks. Before we start, |'mjust
going to make one disclosure, and that's nyself, like
many enpl oyees of governnent entities and agencies, I'ma
menber of Kaiser and receive ny nmedical services from
there; as well when | was in private practice and the
senior partner of my firm that was the health care

provi der provided to ny enployees. It has no effect in
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my opinion on anything. That's why I'mcontinuing wth
this matter, but | nmake that disclosure to each side for
you to address it accordingly if you wish to. Al right.

Let's see. Judge Pineschi then signed this
order yesterday. And by that, I'mreferring to the order
on the ex parte application for the tenporary restraining
order, having set the natter here this norning.

Let ne start with a couple of questions | have
inreviemng the limted information that | have. And
one of the first questions that | have is whether there
I's another parent; what is the status of that parent?
Let's start with those couple of questions first.

M5. SNYDER  Yes, Your Honor. There is another
parent. The father is Nathaniel Stinson. Heis -- heis
actually outside calling another -- an outside physician,
but he is here in the building.

THE COURT: Ckay. By himbeing here, then, he
I's aware and has received notice of these proceedings for
t oday?

M5. SNYDER  Yes. Yes, he has.

THE COURT: Do you know -- is he --

M5. SNYDER He is here. There is some concern,
too, that their son not be left unattended. So he's, |
t hi nk, working out who's going to be in the hospital

with -- with Israel at this tinme while his parents are
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here in court.
If you would Iike himto come in, we can --
t hi nk we can have himcone in.
THE COURT: That's exactly where |'m goi ng.
M5. SNYDER Yes. So let's do that.
THE COURT: Hold on. Let's do it one at a tine.

If he is present, | want himto be here in the
courtroomas well because | -- | need to have a few
questions for himas well. So, please. W'Il| adjourn

for a nmonent to get him
M5. SNYDER  Thank you.
(Brief recess.)

THE COURT: Al right. M. Fonseca has rejoined

us.
And you are M. Nathaniel Stinson, sir?
MR, STINSON:  Yes.
THE COURT: Good norning, sir.
MR STINSON:  Good norning.
THE COURT: (Ckay. Now, we have both parents
present.

You are, indeed, the father of Israel Stinson?
MR, STINSON: | am

THE COURT: Ckay. Thank you.

Al right. So we are on, at this time, on the

application for the tenporary restraining order, the
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hearing being set today.

So, Ms. Snyder, where are we with this
proceedi ng?

MS. SNYDER So, as you nentioned, we -- we have
a tenporary restraining order that was in place through
this hearing this norning. And at this time, we are
requesting that that order, plus nutrition, be extended
for two weeks so that Israel's parents can find an
out side doctor to do another eval uation and possibly
transfer himto another facility. So we worked very hard
| ast night to find another doctor who said he woul d
review Israel's records. He is not in the state, and he
Is actually currently on a tripin St. Louis. But he
said he would review the records and then refer the case
to a California doctor who could exam ne Israel in
person.

Essentially we're asking for what the California
Heal th and Safety Code provides in Section 7181 in the
formof an independent confirmation by another physician.

THE COURT: And the basis for -- before | hear a
response fromM. Jones on behal f of Kaiser, the basis
for the request to include at this time nutrition and
al so the basis for the extension for two weeks, if you
coul d address both of those.

M5. SNYDER. Yes. So the nutrition was

M.O.A DEPOSITION REPORTERS Page 7
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recommended by the doctor that we consulted with. He
wanted to make sure that -- that as nuch treatnent as
possi bl e was provided, including basic nutrition so that
essentially the child wasn't starved over the next period
of tinme.

And the two-week time franme --

THE COURT: Let's stick with the nutrition for a
moment .

M5. SNYDER |'m sorry.

THE COURT: First of all, the doctor, is this a
neurosurgeon? A pediatric?

MS. SNYDER He is a pediatric neurol ogist.

THE COURT: But not fromthis state?

M5. SNYDER No. But he does consult with
physicians fromthe state and would be able to refer
a -- refer the parents to a California physician.

THE COURT: Ckay. And with respect to
nutrition, that's, as you can imagine, very broad.

M5. SNYDER Yes. And | amnot --
unfortunately, | amnot a physician so --

THE COURT: But you spoke to one.

MS. SNYDER | did. | did. And he -- | nean,
he said "nutrition" but did not go into specifics. | am
sure we can have him provide specifics. He did -- he did

provide us with a medical directive. | can provide you a
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copy, if you'd like. But he would like to go with
| srael's chart.

THE COURT: Have you shown that to M. Jones?

M5. SNYDER | have not.

(The Court and Madam C erk confer sotto voce.)

THE COURT: Ckay. Anything further on the
nutrition aspect?

M5. SNYDER No. But, again, we -- I'msure we
can get specifics from-- fromthe doctor who provided us
with the nedical directive.

THE COURT: Well, assume if | were to give sone
period of tine of extension for the tenporary restraining
order. Wuldn't one of the questions that woul d be asked
by Kai ser be sone sort of directive in terns of what does
nutrition mean?

M5. SNYDER Yes, and we did -- we did
discuss -- spent quite a bit of time discussing this
yesterday afternoon in ternms of the specifics, and |
did -- again, | contacted Dr. Byrne about that. So, yes,
absolutely. There would be questions, and we can provide
those answers. W just need a |onger consult with the
doctor.

THE COURT: (Ckay. Let's go to that, then.

Let's turn to the two weeks.

M5. SNYDER (Ckay. So the two-week period of
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tinme, | believe, would be sufficient to allow our
out-of-state doctor to review Israel's records, provide a
referral to a California physician, allowtime for that
physician to come to Roseville to exam ne Israel, and
then also allowtime for -- to nake arrangenents for

anot her facility.

W started that process yesterday evening but
it's -- it's difficult. So we have found a potenti al
| ocation for himthat's out of state. H's parents woul d
prefer not to go out of state. They have another child.
They have a lot of famly here. And right now they
really need that support fromtheir famly.

So we are hoping to find a facility, a suitable
facility in California, but that may take a little bit of
tine. Those beds are not always inmredi ately avail able.

THE COURT: | understand. Al right. Thank
you.

M. Jones, maybe | should have started with --
If there's even any objection. | assumed by virtue of
the fact that you appeared yesterday on the restraining
order and voiced concerns that you have sonme position at
| east to the request now to continue the tenporary
restraining order and to include a nutrition aspect and
al so for the extension for a two-week period of tine.

So if you could address those two issues and any
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others you wish to at this tinme.

MR JONES. Yes, Your Honor. First, | just want
to kind of point out that this case is not a persistent
vegetative case -- persistent vegetative state case where
there's a question about the functioning of the body.

Yesterday, Israel was declared to be dead
pursuant to California | aw

And, you know, no -- you know, through no fault
of the petitioner, there are facts mssing fromthe
petition. And I think it mght be beneficial for the
Court to hear froma doctor the clinical course and the
current status of Israel. Because it seens |ike, |ooking
at the document counsel presented for the nmedica
directive, it seems to kind of be mssing the point that
the -- under the law, the exam nations to determne brain
dead have been done.

Kai ser was the independent facility that |srael
was transferred to to nake that determnation. U C
Davis, where he was at previously, did the first
exam nation for brain death and found the test to be
consistent with brain dead.

The parents objected to U C. Davis performng
that test and had himtransferred to Kaiser. Then when
| srael gets to Kaiser, Kaiser agrees to perform--

basically, he was brought to Kaiser for this specific
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pur pose of determ ning brain death.

Anot her test is done, as an independent
facility. And it confirns, in fact, that Israel is dead.

Anot her test, a third test, was perforned
yest erday, evaluation, a neurologic evaluation and apnea
test, found that he is brain dead. He was declared dead
yest er day.

There's been no challenge to the accuracy or
credibility of the testing that's been done. There is
not hi ng that suggests that there should be a -- what
amounts to a fifth examnation into whether or not Israe
| s dead because he, in fact, is.

So | kind of just want to go back -- and maybe
I f we had a rundown of sort of the clinical course from
the doctor, it mght frane things a little bit different
than they are in the petition. And, again, |'mnot
saying that anyone is trying to be inaccurate in the
petition, but it was -- you know, the information therein
was provided by a lay account. And there's sone
information that mght be beneficial to the Court if the
Court wouldn't mnd hearing froma doctor.

THE COURT: Al right. "Il hear from
Dr. Myette too at this point to at |east provide the
Court with nmore information in terns of the status of

where we are with the various petitions.

M.O.A DEPOSITION REPORTERS Page 12


http://www.moadeporeporters.com/

STINSON vs. U.C. DAVIS CHILDREN'S HOSPITAL

, Case 2:16-cv-00889-KIJIM-EFB Document 14-4 Filed 05/01/16 Page 15 of@eH315/2016

© o0 ~N o o B~ w N

NS N N T N T N N T S N S S S
o0 A W N P O © W N O O A W N P O

So, Dr. Myette, I'"'mgoing to ask that you pl ease
stand, sir, and be sworn.

(Wher eupon the witness was sworn.)

THE WTNESS: | do.

THE CLERK: Pl ease state your full name for the
record.

THE WTNESS: M chael Steven Mette.

THE CLERK: Pl ease be seated.

THE COURT: Al right. You can just renmain

there for this purpose, sir.

Go ahead
DI RECT EXAM NATI ON
BY MR JONES:
Q Doctor, first off, what is your title?
A | ama pediatric intensivist, and I'm

board-certified in pediatrics and in pediatric critical
care nedicine. And I'mthe nedical director for the
pediatric | CU at Kaiser Permanente in Roseville.
Q And how | ong have you practiced nedicine?
A | have -- | have worked at Kaiser for -- it wll
be 11 years this July. Prior to that, | did ny critica
care in fellowship at U C. San Francisco. And prior to
that, | did a pediatric residency at U C Davis.

MR JONES. Your Honor, |I'd like to qualify this

Wi tness as an expert witness as well as a treating
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physi ci an.

M5. SNYDER: Excuse me. |'msorry, Your Honor.
But | was under the -- we were under the understanding
that we woul d not be calling wtnesses, specifically
medi cal w tnesses, because of the short tine frame, that
there would be no time for us to call a wtness.

In fact, Kaiser asked us if we would call a
medi cal w tness, and we said we would not. And the
understandi ng was that they would not either because
their wtness is ten mnutes fromhere and ours is 2,000
mles fromhere. So -- and we had 15 hours to prepare
for this hearing this norning.

THE COURT: | under st and.

M5. SNYDER  Ckay.

THE COURT: What |I'mdoing at this point in tine
I s Kaiser wants to present some further information for
the Court on these issues. And in terns of me receiving
that information, since we have the doctor here, | m ght
as well receive it in a proper fashion under oath.

M5. SNYDER  (kay.

THE COURT: Would you agree with that, that if
he is going to say sonething, it mght as well be --

MS. SNYDER. | do agree with that, yes.

THE COURT: Ckay. Thank you. Go ahead, sir.
BY MR JONES:
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Q And have you been involved with the care of

| srael Stinson?

A Yes. | received himin transfer fromU C Davis
Medi cal Center on April 12th and cared for himthrough
yesterday. | -- | docunented his time of death yesterday
at 12: 00 noon.

Q Have you had an opportunity to review the

medi cal records fromU C Davis?

A Yeah. | -- | extensively reviewed the nedical
records at U C. Davis, the course of his care there,
which | can summarize, if you want ne to.

THE COURT: That's okay.

BY MR JONES:
Q Can you summarize the care.
A (kay. Israel presented with a condition called

status asthmaticus to an outside hospital in the Mercy
system

The energency physicians treating himwere
concerned at the severity of his asthma. He was
initially treated with nmedicines to take care of that.
Utinmately, it was determned that he required assistance
with a ventilator

THE COURT: How old is Israel?

THE WTNESS: Israel is a 30-nonth-old boy. He
Is 2 1/2 years ol d.
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THE COURT: Ckay.

THE WTNESS: So he had an intratracheal tube
placed in his trachea and was put on a ventilator. This
I ntervention placed the child beyond the scope of care of
the facility in the Mercy system So they contacted U C.
Davis Medical Center who agreed to accept the patient in

transfer.

BY MR JONES:

Q And what date was that, Doctor?

A April 1st.

Q And the transfer was April 2nd?

A The transfer was April 1st.

Q kay.

A The patient was cared for overnight in the

pediatric I1CU at U C. Davis Medical Center.

On the 2nd of April, the physicians determ ned
that he had inproved and the intratracheal tube,
breat hing tube, was renoved.

He was continued to be treated for his asthma at
that point with A buterol and other nedications.

A few hours after excavation, he began to
devel op a very acute respiratory distress. The doctors
attenpted to treat that with rescue nedications, but he
devel oped a condition called a bronchospasm where his

ai rway squeezes down so tight that air can't pass through
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it.

The U C. Davis doctors did nultiple rescue
attenpts including replacing the intratracheal -- the
br eat hi ng t ube.

Even with the intratracheal breathing tube in
pl ace, they could not adequately force air into the
portion of his lung where oxygen i s exchanged.

During this episode, Israel's heart stopped. He
was resuscitated with cardiopul nonary resuscitation,
chest conpressions, and continued attenpts to force air
into his lungs through the intratracheal tube.

Q For how | ong?
A 40 mnutes this went on.

| spoke directly with one of the physicians of
record who told me that they had a terrible time trying
to get air in his lungs.

As hard as they pushed, they could not seemto
bypass this -- the spastic airway and get air into the
portion of his lung where it would be |ife sustaining.

After 40 m nutes of cardi opul nonary
resuscitation, he was cannul ated for a machine called
ECMO. It's spelled EECMQ It is a nmachine. It stands
for Extracorporeal Menbrane Oxygenation.

ECMO is a machine that is anal ogous to a

heart-lung bypass machi ne when sonebody is getting heart
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surgery. But unlike that machine, it is used in an
Intensive care unit to act in lieu of a heart and | ungs
when the heart and lungs aren't functional but the
physi ci ans believe that the condition is reversible.

He remained on the ECMO circuit for four days at
U. C. Davis Medical Center.

The asthnma and the subsequent cardiac arrest
were, in fact, reversible. And his heart functioned --
started to function on its own after -- after a time as
did the -- the bronchospasmin his lungs inproved al so
over tinme with nedication.

He was decannul ated, which is to say taken off
of the ECMO circuit on April 6th.

On April 7th, he had a procedure, a nuclear
medi ci ne procedure at U C. Davis, called radionuclide.
It's spelled r-a-d-i-o0-n-u-c-l-i-d-e, | Dbelieve.

Radi onucl i de scan, which is a scan which
measur es uptake of oxygen and nutrients, glucose and
such, into the brain. That is often used as an ancillary
test. It is not a test that you can use to determne
brain death in and of itself. It doesn't substitute for
a brain death exam But in cases where a conplete brain
death examis not -- is not able to be done, it can be an
ancillary piece of information. That's why | bring it up

because it's supporting information.
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The radi onuclide scan was read by a radiol ogi st
and confirmed as showi ng no -- no uptake of oxygen or
nutrients by Israel's brain.

On the 8th of April, one of the U C Davis
Medi cal Center pediatric intensivists, sonebody who is
trained in the sane manner and board-certified in the
same manner that | am perforned an initial neuro exam
attenpting to see if there is any evidence of brain
function.

That exam including an apnea test, suggested
that there was -- that there was no -- no brain activity.
It was consistent with brain dead -- brain death.

Q What's an apnea test?

A An apnea test is a test whereby you take a
patient off of a ventilator. You get them
physiologically into a -- into a normal state as
possi bl e, normal oxygen in their blood, normal CQ2 in
t heir bl ood.

And you cease blowing air into their lungs. You
pl ace them on anbient, 100 percent oxygen, so that they
are still able to deliver oxygen to their body during
this test.

But the human body doesn't -- doesn't use oxygen
or lack of oxygen to drive our desire to breathe. CQur

desire to breathe is driven by carbon dioxide in the
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bl ood.

So this test is a test whereby we -- wthout
| etting a patient becone dangerously deoxygenated, we
al l ow the carbon dioxide to increase to a point where the
portion of their brain that regul ates carbon dioxide and
tells the body to take a breath will respond. W
actually go way beyond that.

The specifics of that test are available in the
paper, and | can -- | can go into nore detail if you
want .

But the apnea test went on for -- | don't
remenber exactly how | ong she documented, but | think it
was somewhere in the neighborhood of six to eight
mnutes, which is fairly typical for an apnea test.

The recommendations, as put forth by the
Aneri can Acadeny of Pediatrics, the Society of Child
Neur ol ogy, and the Society of Critical Care Medicine, who
have issued a joint statement on how to go about these
things states that you need to have normal CO2 at the
beginning of the test. And you need to have a junp of at
| east 20 mllinmeters of nmercury during the course of the
test for the test to be valid.

The test was done -- was docunented bl ood gasses
before and after the apnea, the period of nonbreat hing,

were done and confirmed that there was an adequate reason
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in Israel's CO2 that should have triggered his body to
take a breath if that portion of his brain that -- that
regul ates when to take a breath was -- was functional.

On the 8th, the clinical neuro exans were
conduct ed.

It is customary and it is recommended
somebody -- sonebody that is Israel's age you have to
wait a mnimumof 12 hours in between two separate exans
of this nature.

The first examestablishes that there is no
function. The second examis supposed to confirmthat
what ever caused the first examresults to be what they
are is -- was not, in fact, reversible.

In terms of Israel, he has not received any
medi cations for pain or sedation since April 2nd.

He has not received any -- anything that woul d

depress brain function since April 2nd.

Q Was there a second test conducted at U C
Davi s?
A There was not a second test done at U C. Davis.

The famly -- well, the famly requested sone scans be
done.

They asked for -- on the 9th or 10th -- | don't
remenber which day. But on the 9th or 10th, they

requested a CT scan of the head be done and an MRl of the
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brain be done.

U C. Davis conplied wth this request and
actually did both scans. The CT scan of the brain, which
they sent to us also with his nedical records, was read
as showi ng diffused brain swelling, effacenent of the
basal cisterns, and herniation of the brain stemout the
foramen nmagnum

The foranen magnumis the hole at the base of
the skull where the spinal cord comes out. And if the
brain swells enough, then a portion of the brain, just by
the pressure fromall that swelling, can be forced down
t hrough that hol e.

Wi le that is not part of a brain death exam

per se, that is an unsurvivable event.

Q I rreversible?

A I rreversible.

Q Then what happened?

A The MRl also confirmed severe global injury to

the brain and al so confirned the transforam nal, across

the foranmen herniation of brain tissue of the brain stem

Q Did the parents object to a second test at U C
Davi s?
A The U C. Davis doctors docunent that there was

objection to doing a confirmatory brain death test.

The fam |y requested that Israel be transferred
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to U C Davis -- excuse me -- to Children's Hospital and
Research Center in Qakland -- or now, | guess, the UCSF
Beni of f Children's Hospital in QGakland is the current
narme.

The physicians at U.C. -- or at UCSF Beni of f
Cakl and Children's Hospital refused the transfer. They
declined to take the patient in transfer.

Then -- | don't know -- the circunmstances aren't
100 percent clear to ne, but | came into the -- into the
fold when | received a call fromour outside services and
asking ne if | would be willing to take -- to take Israe
in transfer.

Realizing that this was a difficult and tragic
set of circunstances and understandi ng that probably the
famly had mstrust of the physicians at U C Davis
because that's where the initial event, the initial
cardi opul nonary arrest occurred, was likely to nmake it
very difficult for themto accept whatever U C Davis was
going to tell them | agreed to transfer the patient to

my intensive care unit and to evaluate himon ny own.

Q For brain death?
A For brain death, correct.
Understand that | -- | evaluate a patient not

| ooking for brain death, per se, but |ooking for absence

of brain death. It is a vital part of infornmation for ne
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to be able to figure out what the nature of care | need
to deliver to this boy.

Had | done ny initial examon himand discovered
that there was some activity in his brain, we wouldn't be
here. 1'd be -- we'd be -- we would not have decl ared
hi m dead, and we would be attenpting to facilitate
what ever recovery he woul d have been capabl e of.

Q When was he transferred to Kaiser?

A He was transferred to Kaiser on April 12th. He
arrived in the early afternoon.

Q \When was -- when was the first test conducted?
A The first test done at Kaiser -- | did that
test, but it wasn't done until about 11:00 o'clock p.m

t hat ni ght.

The delay was that, as | had nentioned earlier,
a patient has to be in a normal physiologic state for a
brain death examto be valid.

And Israel is unstable. The portions of his
brain that autoregulate all the things that we take for
granted, his brain is not doing that.

So illustration: \Wen he cane to me, his body
tenperature was 33 degrees centigrade. Normal body
tenperature is 37 degrees centigrade. He doesn't
regul ate his body tenperature. |f he gets cold, he

doesn't shiver. |[If he gets cold, his body won't alter
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its metabolic rate to increase heat production.

And so he is not -- if left alone, he will drift
to anbient tenperature, roomtenperature.

So when he got there, he had dropped from36 to
37 degrees at U C. Davis. The transfer, being in the
ambul ance and being in a -- in that environnent was
enough to drop his tenperature four degrees centigrade.

So | had to spend several hours gently warm ng
hi s body back up, which we instituted shortly after
arrival. This is not something you want to do quickly
because you can overshoot. And sonmebody who has a brain
injury who gets a fever is likely to have a worsening of
that brain injury. So we have to be very careful not to
cause a fever.

So at that point, | began gentle warm ng.

Anot her probl emthat had occurred when he arrived was
that -- our pituitary gland in our brain regulates our
wat er and salt balance in our body. To sinplify, sodium
and free water.

A hornone cal | ed vasopressin secreted by the
pituitary gland keeps all of us in -- in normalcy for
water and sodium \Well, his brain doesn't -- isn't doing
that now Hs pituitary gland is not functioning. So he
was placed on an infusion of -- of manufactured -- of

pharmaceutical vasopressin, which we have. And that is a
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hornmone that the body has this variable sensitivity to.
And so you have to monitor himvery closely.

Wien he had his brain death examat U.C Davis,
his sodiumwas in the normal range. But by virtue of
tine, when he got to nme, his sodiumlevel was el evated,
al so elevated to a point at which | couldn't have done a
valid brain death exam So | had to -- | had to manage
that |evel of sodiumby altering the |evel of vasopressin
| was infusing into his body to get his sodiuminto a
physi ol ogi ¢ range.

Q Doctor, let ne just ask this: |s the function
of those organs not occurring because the brain is just
not sending any signals of how organs have to operate?

A That's correct. The kidneys regul ate sodi um and
wat er based on signals they receive fromthe brain.

So while -- while Israel's kidneys in and of
thensel ves are fine, they are not receiving the signals
to do their job.

So that was the problem He has wld
fluctuations in his level of free water in his body,
whi ch can drive his sodi um dangerously low or if we take
away -- if we don't supplenment that hornone, then he wll
pee out -- for lack of a better word, will urinate al
the free water in his body and will go into

cardi ovascul ar col |l apse and die, and we will see that --
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we woul d see that based on his sodiumdrifting up into

| evel s that are not physi ol ogic.

Q So what test did you performon the 12th?

A So after getting his body warned up to
physi ol ogi ¢ tenperature, between 36 and 37 degrees
centigrade, and after readjusting his vasopressin

i nfusion to make sure that his sodiumwas between 130 and
145, | achieved that physiologic state at about 11:00
0o'clock p.m, and then | performed a conprehensive
neur ol ogi ¢ exam | ooki ng for evidence of brain function.

| can go into the specifics of that test, if you

want .
Q What were the results of the test?
A The results of ny tests were consistent with no

brain function. There was no evidence of his brain
receiving any signals fromhis body, nor was there any
evi dence that his brain was regulating any organs in his
body.

Q And you perfornmed an apnea test as well?

A Correct. M apnea test lasted for seven and a
half mnutes with Israel on 100 percent oxygen. And his
carbon dioxide in his blood at the beginning of the test
was in the normal range, between 35 and 45. And at the
end of the test, his carbon dioxide was 85. So there was

a significant increase in that -- a level of increase
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that would, in anybody with any function of their brain
stem cause themto draw a breath. And we -- we had a
monitor on his intratracheal tube |ooking for any CQ2,
any exhale or there were -- there were sensors on his
body sensing any inhale of breath.

Q Did you al so repeat that test yesterday?

A Yes. So | did not do -- | want to be clear, |
didn't do the confirmatory brain death exam The
recommendations by National is for two separate
physicians to do the two different exans so that you have
a fresh set of eyes.

And one of ny colleagues, Dr. Masselink, spelled
M a-s-s-e-1-i-n-k, who is a board-certified pediatric
neurol ogi st performed the confirmatory neurol ogic test
yesterday at 11:00 o'clock in the morning. That was a
full 36 hours after the first test.

In the room acconpanyi ng and W tnessing that
test wth himwas Israel's great aunt and one of his
grandmothers. And also Dr. Shelly Garone, who is one
of -- one of ny bosses -- one of the -- they're called at
Kaiser -- they're called APIC. It stands for Associate

Physician In Chief. And she -- she was al so present for

t hat .
Q What were the results of the tests?
A The results of that test, as documented by
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Dr. Masselink, were that there was no -- no evidence of
any brain function, that the examwas consistent with
brai n death.

Q And was there a declaration of death nade?

A Yeah. Well, let me add one nore thing.

A second apnea test was done as is -- as is in
the recommendations put forth by the National Societies,
as | previously nentioned.

So | did a second apnea test. The rules of
brain death say that the same physician can do both apnea
tests because it's appropriate that either a pediatric
critical care doctor or a pediatric anesthesiologist,
somebody w th advanced airway skills, performthe apnea
test. That's the one part of the examthat is beyond the
scope of a pediatric neurol ogist.

So after Dr. Masselink conpleted his exam the
final piece was a confirmatory apnea test, and | did a
confirmatory apnea test. This time | actually let it go
for a full nine mnutes, waiting to see if Israel would
[ Wtness makes a descriptive sound] -- would draw a
breat h.

And after nine mnutes, and CO2 that went above
90, he did not draw a breath.

At that point, | termnated the apnea test, and

it met requirenents for a valid test.
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Q And at that point --
A At that point, | documented -- | wote a death

note and docunented Israel's tinme of death at 12: 00 noon,

yest er day.
Q How difficult is it to maintain, essentially,
the body -- now that there's been a declaration of death,

what efforts are required in order to keep Israel in the
condition that he currently is, which | understand is not
very stabl e?

A Yeah. That's -- that's a good question. |
mentioned earlier that the brain sends the signals that
regul ate our salt and free water.

And try as we mght, doctors are not as good as
a working brain at doing this. W're certainly doing our
best.

But | can tell you that between Israel's arrival
on the 12th and when | signed off to nmy colleague,
another pediatric intensivist [ast night at 8:00 o' clock
p.m, that | did not |eave the hospital. | was al ways
either in-- inthe ICU in the roomwth Israel, or over
inmy office, which is in the same building right around
the corner. | took a couple of two- or three-hour naps
in the sleep room which is within 30 feet of the
I ntensive care unit.

The reason being that throughout the night, from
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the tine he arrived until the tine | signed himoff, |
was m croadjusting his vasopressin infusion, making sure
that his sodiumdid not drift too high or too low. | was
adj usting another infusion that | hadn't nentioned yet, a
medi ci ne cal | ed norepinephrine or noradrenaline. It is a
synthetic cousin to our own adrenaline that our body
secretes.

| srael's body doesn't secrete that anynore. As
a result, his blood pressure without this medicine wll
drift lowto the point where he will not perfuse his
coronary arteries, and his heart will stop. He is
absol utely 100 percent dependent on this infusion of
nor epi nephrine to keep that heart beating.

So if you give too nmuch of that medicine, again,
peopl e have varying sensitivities toit. It's not a
sinpl e dose, and you get a blood pressure. You have to
see what dose will produce a blood pressure.

He has an invasive arterial line in his fenoral
artery that gives us a nonent-to-nmonent reading of his
bl ood pressure. And using that catheter and transducing
that pressure onto a nonitor continuously, | adjust the
nor epi nephri ne.

He has -- | can't tell you exactly how many
tines, but | can tell you it's nore than 20 that |'ve

adjusted that nedicine. GCkay. | amtrying to keep his
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main arterial pressure, which is sonewhere between the
systolic and diastolic. | can get nore specific than
that if you need but that's probably adequate. | want to
keep that main at |east 60 and not above 100.

Bel ow 60, and | don't adequately perfuse his
ki dneys or his heart.

Above 100, and the pressure in the arteries is
hi gh enough that | run the risk of himhaving a
bl eeding -- a bl eeding epi sode or a henorrhage.

So that monent-to-nonent, mnute-to-mnute, and
hour -t o- hour managenent of his bl ood pressure, and that
moment -t o- monent, hour-to-hour managenment of his salt and
free water levels in his body are something that requires
a physician be present virtually all the tine.

Q Are Israel's organs essentially beginning to
atrophy? Are they failing?

A The -- this is what we normally see happen.
There are exceptions to this. | think there's a -- Mm
and Dad nentioned a case where sonebody who had seen
total cease of Dbrain function has continued for a |ong
time to have a beating heart. | don't know the specifics
of that case.

But | can tell you in ny experience -- | have
precedent for trying to keep the heart beating after

somebody has been decl ared dead. The specific situation
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where we do this is when a fam |y w shes organ donation
Because if the heart keeps beating and keeps delivering
oxygen and glucose to the organs that are stil
functional, then those organs can be transplanted into
somebody who needs them

And so in situations where famlies w sh organ
donation, often when sonebody has been declared brain
dead, we, intensivists, as a bridge to get these organs
to transplant, will work very hard to keep a patient
alive or -- that's not -- scratch that. Not to keep --
to keep a patient's organs functioning and keep a
patient's heart beating. And it does get nore
chal l enging the | onger we do it.

Now, we're on top of this right nowwth Israel.
We're working very hard, but we're on top of this. But
the notion that he is stable and sitting in a corner and
everything is running on autopilot is -- is a notation
that is not grounded in reality. He is aggressively,
acutely managed nonent to nonent.

THE COURT: And is nutrition an aspect of that?

THE WTNESS: So nutritionis alittle bit
problematic. So | can tell you -- we are providing him
with a constant infusion of glucose to nake sure that his
bl ood sugar remains in nornmal range.

Hs intestines -- and intestines in situations
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where there's a prolonged resuscitation often suffer a
pretty significant injury.

And before we put nutrition into the gut, into
the intestines, we need to know that those intestines
have healed. If you put a bunch of sugar and protein and
fat into a gut that is severely injured, that sets up a
situation where pathol ogical bacteria can grow in that
nonfunctioning gut. And you can have catastrophic
conpl i cati ons.

So we are not feeding himinto his intestine
ri ght now because his intestines have not yet indicated
to us that they are capable of handling and absorbing
nutrition and putting -- putting nutrition into the
Intestines at this point is -- would be a very risky
thing to do.

Now -- | guess |'Il leave it at that.

So the short answer is beyond IV glucose
I nfusions and |1V infusions of salts and el ectrol ytes,
that's the only nutrition he is getting right now.

THE COURT: (Ckay. M. Jones, anything further?
BY MR JONES:

Q What -- what is the |ikelihood that you woul d be
able to maintain Israel's body in this state for a
t wo- week period of time?

A It will be difficult. | guess that's the best |
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can say. | don't -- | don't know, you know. | don't
know what he is going to do. | can tell you that [|ast
night that Israel's sodiumdropped to a level that in
sonebody with a functioning brain would have caused
seizures. And the doctor who was taking care of himlast
night had to stop the vasopressin infusion altogether
because his sensitivity to it suddenly went up.

And the sodiumis com ng back up now because the
body is starting to get rid of that free water that was
hol ding on, was diluting the sodiumin his body.

So we are -- we are nonitoring himvery closely.
But as | said earlier, no physician is as good as a
functioning brain at regulating the physiology of a human
body. And anyone who thinks they are is naive or
arrogant. But, you know, we'll try. W're going to keep
trying, but I can tell you that those kinds of
fluctuations are going to happen. And it may be that one
of them happens and his body just shuts down.

Oten what | see in kids who go on to transplant
Is that at some point their body stops responding to the
adrenaline that we infuse and their blood pressure starts
to drop. And that also can be problematic. That has not
happened yet with Israel, but it could happen today. It
coul d happen tonorrow, and we could pour nore and nore

into himand try our best to keep that blood pressure up.
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In ny experience, sooner or |ater, our efforts to mmc
the brain starts to fall short.
THE COURT: | understand. Anything further,

M. Jones?

1
2
3
4
5 MR JONES: Just with that background -- |
6 just want to point out to the Court that -- so we're here
7 to determ ne whether or not the tenporary order should be
8 continued.

9 And nmy comment is that under Health and Safety
10 Code Section 7180 and 7181, Israel has been found to be
11  dead.

12 THE COURT: And, therefore, the parent should

13  not have the opportunity to have an independent

14  eval uation?

15 MR JONES. They had. W are the independent --
16 THE COURT: They're not entitled to have their
17  own independent evaluation at this point in tine,

18 sonebody outside of Kaiser?

19 MR JONES. | think if they -- if you | ook at

20 the Dority case --

21 THE COURT: Just answer ny question. Are the

22 parents entitled to have an independent eval uation

23 outside of Kaiser at this point in time?

24 MR, JONES: No. No. Because there's no --

25 THE COURT: Your position is no?
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MR JONES. Yes.

THE COURT: Go ahead, sir.

MR. JONES. No, because there's nothing that
suggests there need -- there needs to be. There's no
conplicating factors. There's no -- you know, we're not
the facility where, you know, there was care rendered
that mght be questionable. There is nothing that raises
the issue. In fact, if you look at the Dority case which
was cited in the paper --

THE COURT: | understand. Dority says that
there has to be a sufficient showing of a reasonable
probability that a m stake has been made in the diagnosis
of brain death or that it was not nade in accordance with
accepted medi cal standards. That's the standard in
Dority. I'mfamliar withit.

|'"malso very famliar -- I'll let you both
know -- with traumatic brain injury cases, were ny
specialty, my niche, when | was in private practice. So
I'mfamliar with that at least froma lay perspective.

MR JONES: Sure. So there was the -- the test
at U C Davis, the first one. There was a confirmation
at Kai ser and then another confirmation. So there's been
three tests, two by the independent facility.

VWere in the lawis there a suggestion that

there shoul d be yet another one? Wat's the offer of
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proof that any of the tests have been conduct ed
| mproperly or there's some suggestion that the results
woul d be different if we did this one or if we did this
100 tinmes? There is none.

THE COURT: Al right. | understand. Al
right. Thank you.

|'mgoing to allow the parents that opportunity
to see whether or not they can present that evidence.
Ckay. I'mgoing to extend -- and, Ms. Snyder, this is
wi t hout prejudice to you for any further exam nation
should we get to a point of evidentiary hearing and
proceeding with respect to bringing back Dr. Mette for
examnation by her. If it gets to that point. Ckay.

But right now, | amgoing to extend the
tenporary restraining order and give M. Stinson and
Ms. Fonseca the opportunity to -- I'mnot going to extend
It for two weeks, though. |I'mnot going to do that. [|'m
going to have us back here next Friday, April 22nd, at
9:00 o'clock in this departnent.

In the meantine, the order issued yesterday by
Judge Pineschi remains in full force and effect until
that time with the inclusion that any present nutritiona
aspect that is being provided will continue in the nmanner
that it has been.

Yes, sSir.
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MR JONES. Sorry, Judge.

| just want to raise the do not resuscitate
issue. Quite frankly, it is -- it's alnmost inhumane to
the staff to have to treat a deceased body and provide
CPR and resuscitate -- if the organs start to fail.

THE COURT: Ms. Snyder.

M5. SNYDER | believe, Your Honor, the order
that is now going to be extended mentions "reasonabl e
efforts.”

So the parents certainly understand that their
son is -- has suffered a severe injury. They -- they are
aware of that, and they -- they know that things could
change. W also know that things haven't. He has
been -- what the doctors have told the parents is that he
has been stable with clearly the assistance of physicians
at Kaiser. W are also aware of that and are very
grateful of that.

THE COURT: If | can interject. Keep that
t hought for a nonent.

O all the process | went through this norning,
parents, | hope you understand that |'ve allowed Dr.
Myette for the benefit of not only the Court hearing it,
but for you hearing it directly fromhim as extensive as
he has outlined all this information as well. | hope you

under st and t hat.
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MR STINSON: Yes, we do. Thank you so nuch
Your Honor.

THE COURT: Okay. Go ahead. | didn't nean to
I nterrupt.

M5. SNYDER  That's okay. That really was all
that the -- the order nentions "reasonabl e measures."

THE COURT: Well, the order indicates that
Kai ser is ordered to continue to provide cardi opul nonary
support as is currently being provided and that to
provi de medications currently admnistered to him And
they can adjust the nmedications to the extent possible to
maintain his stability, given his present condition.
That's what the order states and that's going to
continue --

M5. SNYDER  (kay.

THE COURT: -- in effect at this time, along
with the now what |'ve included, so that it's clear, the
nutritional aspect of it.

So I"'mgoing to continue with that order. Al
right. We'Il see you fol ks next Friday, April 22, at
9:00 o'clock in this departnent. The order will continue
to that date and we'll see where we stand at that point

in tine.

>

SNYDER:  Thank you, Your Honor.
MR JONES. Sorry. | failed to address one
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ot her inportant aspect.

So to the degree that an outside physician is
going to conme to Kaiser and perform an eval uation, they
need to be licensed in California. They need to be a --
you know, a physician in the -- you know, trained in a
proper field to make a diagnosis of death.

THE COURT: Right. | would -- | would hope that
you fol ks woul d neet and confer over any such issues and
that Kaiser, of course, would nmake its facilities,
testing, neasures available to such a person as well.

MR JONES. We just need about 24 hours to get

privileges and do all the work that we need to do on our

end.

THE COURT: Well, we are under a one-week tine
period right now. | know your concerns there. 24
hours -- if they find somebody Thursday at noon isn't

going to cut it, right? So, yet, they would be within
the tine paraneters of the order. | would just hope that
you fol ks would work with each other on that.

MR JONES: We'Il do our best.

M5. SNYDER  Thank you. Thank you. We
appreciate that very nuch.

MR STINSON: Thank you very much, Your Honor.

THE COURT: Does anyone want a witten order on

this or is this fine?
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MS. SNYDER | think it would be helpful if
that's not too nmuch trouble.

THE COURT: |'Il provide a witten order and
addi tional aspect of it. Thank you, folKks.

MS. SNYDER  Thank you.

(The matter was concl uded.)
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SUPERI OR COURT OF THE STATE OF CALI FORNI A
I N AND FOR THE COUNTY OF PLACER
---000- - -
| SRAEL STI NSON,
Pl ai ntiff,
VS. Case No. S-CV-0037673

U C. DAVIS CH LDREN S HOSPI TAL,

Def endant ,

N N N N N N N N N

I, JENNIFER F. M LNE, Certified Shorthand
Reporter of the State of California, do hereby certify
that the foregoing pages 1 through 42, inclusive,
conprises a true and correct transcript of the
proceedi ngs had in the above-entitled matter held on
April 15, 2016.

| also certify that portions of the transcript
are governed by the provisions of CCP237(a)(2) and that
all personal juror identifying information has been
redact ed.

I N WTNESS WHERECF, | have subscribed this
certificate at Roseville, California, this 19th day of

April, 2016.

JENNI FER F. M LNE, CSR

Li cense No. 10894
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SUPERIOR COURT OF CALIFORNIA,
COUNTY OF PLACER

10820 Justice Center Drive

P.O. Box 618072

Roseville, CA 95661-9072

Phone: 916-408-6000

Fax

Draxwell Monroe Jones

To: 916 16°" Street Date: April 15, 2016
Oakdand, CA 94612 P
Facsimile: (510) 267-0117 Pages 3 including cover

Urgent [ For Review [ Please Reply M Copy will not he mailed

SUBJECT: 8-CV-0037673 Stinson vs, UC Davis Children Hospital

4-15-16 ORDER ON EX PART APPLICATION FOR TEMPORARY RESTRAINING
ORDER

NQTICE AND DISCLAIMER: This facsimile and any files transmitted with it are confidential and intended solely
for the use of the individual or entity to whom they are addressed. This message contains confidential
information and is intended only for the individual named. If you are not the named addreasee you should not
disseminate, distribute, or copy facsimile. Please notify the sender immediately if you have received this fax by
mistake. If you are not the intended recipient you are notified that disclosing, copying, distributing, or taking any
action In reliance on the contents of this information is strictly prohibited.
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ISRAEL STINSON by and through Case No.: $5-CV-0037673

JONEE FONSECA, his mother
ORDER ON EX PARTE APPLICATION
Petitioner; BCI)R%I-EFIEMPORARY RESTRAINING

UC DAVIS CHILDREN'S HOSPITAL; E_Ei%h":‘f‘é’é‘l"é&
KAISER PERMANENTE ROSEVILLE %é’,?aiemam 43
MEDICAL CENTER-WOMEN AND
CHILDREN'S CENTER,

Defendants
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Petitioner and applicant Jonee Fonseca has applied for a temporary

hJ
%

restraining order directed to Kaiser Permanent Roseville Medical Center—

2
L

Women and Children's Center concerning medical care and intervention

M
B

provided to her son Israel Stinson. An initial TRO was granted April 14,

hJ
L

2016, and further proceedings were set for April 15, 2016, 9:00 a.m., in

o]
(#3]

Department 43, the Hon. Michael W. Jones, presiding.

M
~J

The April 15 hearing was conducted as scheduled. Ms. Fonseca and

ha
e a]

Nathaniel Stinson, minor's father, appeared with Alexandra Snyder, Esq.

[\ %}
o

Drexwell M. Jones, Esq., appeared for Kaiser along with Dr. Michael Myette.
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1 After consideration of the information and argument presented, the
2 |court orders as follows:
3 (1) The temporary restraining order issued previously is extended to
4 |April 22, 2016, 9:00 a.m., or further order of this court, with additional
5 |orders as follows:
6 (a) Respondent Kaiser is ordered to continue to provide cardio-
7 pulmonary support to Israel Stinson as is currently being provided.
8 (b) Respondent Kaiser is ordered to continue to provide
9 medications currently administered to Israel; however, physicians or
10 attending staff may adjust medications to the extent possible to
11 maintain Israel's stability, given his present condition.
12 (c) Respondent Kaiser is ordered to continue provision of
13 nutrition to Israel in the manner currently provided to the extent
14 possible to maintain Israel's stabllity, given his present condition.
15 (2) The application for temporary restraining order is set for further
16 |hearing April 22, 2016, 9:00 a.m., in Department 43 of this court,
17 IT IS SO ORDERED, /7/,}/,.// %
18 |DATED: April 15, 2016 '
10 Hoﬁ;ﬁchael W. Jon
Judg¢ of the Superjgr Court
20
21
22
23
24
25
26
27
28
29
-2 -
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SUPERIOR COURT CF THE STATE OF CALIFORNIA
FOR THE COUNTY OF PLACER

---o00o---

ISRAEL STINSON by and
through JONEE FONSECA,
his mother,

Petitioner,

vs. ' Case No. S-CV-0037673

UC DAVIS CHILDREN'S
HCSPITAL; KAISER
PERMANENTE ROSEVILLE
MEDICAL CENTER - WOMEN
AND CHILDREN'S CENTER,

Defendants.

Petition Hearing

Friday, April 22, 2016

Reported by: Ruth E. Diederich Hunter, RPR, CSR

CSR No. 4952

M.0.A. DEPOSITION REPORTERS
RUTH E. DIEDERICH HUNTER, CSR NO. 48952
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1 APPEARANCES OF COUNSEL:

2 Attorney for Petitioner:
3 LIFE LEGAL DEFENSE FOUNDATION
By: ALEXANDRZ M. SNYDER
4 PO Box 2C15
Napa, California 94558
5 (707) 224-6675
6 Attorneys for Defendants:
7 BUTY & CURLIANC, LLP
By: JASQON J., CURLIANO
8 and
DREXWELL M. JONES
9 516 16th Street
Oakland, California 94¢12
10 (510) 267-3000
11
12 ALSO PRESENT:
13 COUNTY OF PLACER, OFFICE OF CCUNTY COUNSEL
By: ROGER COFFMAN, Senior Deputy County Counsel
14 175 Fulweiler Avenue
Auburn, California 95603
15 (530} 886-4630
16 Jonee Fonseca
Nathaniel Stinson
17
18
19 ~~—00o0—---
20
21
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ROSEVILLE, CALIFORNIA
April 22, 2016
g ~-000--

The matter of Israel Stinson, by and through
Jonee Fonseca, his mother, Petitioner, versus UC DAVIS
Children's Hospital; Kaiser Permanente Roseville Medical
Center — Women and Children's Center, Defendants, Case
number $-CV-0037673, came regularly this day before the
Honorable MICHAEIL JONES, Judge of the Superior Court of
the State of Califérnia, in and for the County of
Placer, Department Number 43 thereof.

The Petitioner was represented by ALEXANDRA M.
SNYDER, attorney at law, acting as Counsel.

The Defendants:were represented by JASCON J. CURLIANO
and DREXWELL M. JONES, Attorneys at Law, acting as their
Counsel.

The following proceedings were had, fTo wit:

--0c0o--
THE COURT: All right. Let's call the matter of
Israel Stinson vs. UC Davis Children's Hospital, et al.,
effectively Kaiser is the party who is present here for
these proceedings.
We have the parents who are present for
Tsrael -- good morning to you folks -- who is

represented by Ms. Snyder. We also have on behalf of

M.0.A. DEPCSITION REPORTERS
RUTH E. DIEDERICH HUNTER, CSR NC. 4952
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the Kaiser facilities Mr. Jones here once again.

Good morning.

MR. JCNES: Good morning, your Honor.

THE COURT: And you have somebody else with you
at counsel table.

MR, CURLIANQO: Good morning, your Honor.

Jason Curlianc on behalf of the Kaiser Foundation
Hospitals,

THE CQOURT: Good morning, Mr. Curliano.

Good morning again to each cof you here.

We are on this morning, as vyvou all know, for
discussion of thelrestraining order that was issued
previously and then extended by this Court to today's
date and time for additional infcrmation to see where we
stand with respect to dissolution of that restraining
order or where we go from here.

So who wishes to speak first and give me an

update?
MR. CURLIANO: Your Honor, Jason Curliano.
Counsel and I had a chance to speak before the
hearing this morning. I think, through some mutual
cooperation, discussions we have had this morning -- and

I'11 let Ms. Snyder provide the Court with the
specifics -- the child in this very unfortunate case is

going to be transferred to Spokane.

M.0.A. DEPOSITICN REPCRTERS
RUTH E. DIEDERICH HUNTER, CSR NG. 4852
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1 MS. SNYDER: Yes.

2 MR. CURLIANC: I have spoken with our treating
3 doctor who testified last time, Dr. Myette. He's going
4 to work in cooperation with not only the transport

5 agency once we get the specifics, but the receiving

6 physician in Spokane. They are going to make sure the
7 child is stable, appropriately transported. It's hoped
8 that that will take place today, possibly tomorrow.

9 And, agaiﬁ, Ms. Snyder can give more of the

10 specifics. But we had discussed setting a return date
11 for next Wednesday, and the hope is, barring any

12 cemplications or hiccups, that the matter should be

13 taken care of, and that Kaiser will have provided what
14 the family needs to get the child transported in the

15 next day or two.

16 THE COURT: Thank you, sir.

17 Ms. Snyder?

18 MS. SNYDER: Yes. That's -- that's correct. S0
19 we have reached an agreement. Right now we're just

20 waiting to get the cell phone number from the receiving
21 doctor, the head of the PICU unit up at Sacred Heart

22 Hospital in Spokaﬁe, and that physician's name is

23 Pater Graves. |

24 There is a life flight that's on standby

25 prepared to transport Israel today. So barring another

M,O0.A. DEPOSITION REPORTERS
RUTH E. DIEDERICH HUNTER, CSR NO. 4952
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emergency, anothef emergency flight that they have to
make, we're hoping to be able to arrange that for today.

THE COURT: Correct me if I am mistaken, then.
What I'm hearing is the parties believe they've worked
out something that's in the best interest of each of the
parties and to the parents,

Just parenthetically, most lawyers will tell you
that it's always best for the parties to try to work out
something; okay?

MS. FONSECO: Okay.

THE COURT: To use the crass word of settlement,
that isn't appropriate here, but, in essence, that's
what I'm referring to. It's often best for the parties
to work these thiﬁgs out because then things are in your
own hands. You control ultimately what happens, and you
don't place that control intoc the hands of somecne else.
Even if it 1s something that you may not entirely agree
with, at least the control of it is in your hands; okay?
S0 I hope you understand that.

MS. FONSECO: Okay.

MR. STINSON: I do.

THE COURT: And I know full well that Kaiser
understands and appreciates that.

So if I'm hearing correctly, you want to

continue the restraining order that is in place now

M.O.A. DEPOSITION REPORTERS
RUTH E. DIEDERICH HUNTER, CSR NO. 4952
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until Wednesday?

MS. SNYDER: Yes, your Honor.

MR. CURLIANO: Yes, your Honor.

THE CQURT: And that would be at 9 o'clock in
this department, and that would be Aprili 27th, 2016,
under all the terms and conditions that were previously
indicated in the restraining order of last week, of the
Aprii 15th restraining order.

MS. SNYDER: Yes. The only thing that I would
say, that if -- if the physicians agree that Israel
needs something just to prepare him for transport, that
that is something that they would -- that they would
discuss and then would not -- whatever they agree on
would neot be in any way limited by the order that is in
place right now. |

MR. CURLIANO: I don't foresee any problem with
continuation of care and appropriately stabilizing the
child. I spoke with Dr. Myette, and he's just waiting
for a phone call or number to make the call to the
physician in Spokane.

MS. SNYDER: Okay.

THE COURT: All right. Tentatively that appears
to be acceptable to the Court. And I say tentatively,
because let me brdach another issue that, frankly, I

have been thinking of, and cbviocusly wanted to discuss
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here this morning, and in large part is based upon the
opposition that I received last evening from Kaiser as
to the continuation of this restraining order, and that
is, the Court made arrangements to have county counsel
here -- and I see that Mr. Coffman is present on behalf
of the county public guardian -~ as to whether or not
this Court should:appoint the Director of the Department
of the Public Guardian as a temporary guardian of the
person of the minor child.

I want to.hear from each of you on that.

MS. SNYDER: Your Honor, we would ask that that
not be the case; that -~ that the parents would -- would
retain their =~- their role at this time. We do have a
declaration by the parents with regard to the -- the
missed appointments that states -- and I'll get that to
you, but that stafes that many of those appocintments
were rescheduled. There was one medication that was not
refilled. It was one steroid medication, and that was
because Israel became vioclently 111 when he took that --
that medication. ‘And if you like, yvou can hear from
Israel's mother regarding that. But his parents have
signed a declaration to that effect.

THE COQURT: That's okay. I'll accept your
representations right now.

I am just looking more to -—- obviously, you'vwve
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touched upon the issue -- when I see what was contained
in here on its face, not accepting it as true, but
something that is brought before me, not from a true
evidentiary perspéctive, buﬁ giving me knowledge of

something that needs to be inguired upon as a judge when

I s2e that because it -- it raises, obviously, red flags
in my mind and an issue. Are we 1in a situation akin to
Dority at that point? You know. And, cf course, I'm

referring to the Dority, D-o-r-i-t-y, case, madam
reporter. And so that's where I stand.

Yes, sir, Mr. Jones.

MR. JONES;' Your Honor, I don't think -- I don't
think we're there yet. I mean, in Dority, it had
already -- the guardianship had already been put in
place --

THE COURT: Right.

MR. JONESg -=- and this type of proceeding
occurred.

TEE COURT: Yes.

MR. JONES: So I think we're a little premature.
At this point in time, Israel's parents have full
decision-making authority. - And to the degree that
that's going to ke challenged, I think that would be a
decision of the public guardian in the state. I don't

know 1f it would be appropriate for Kaiser toc chime in

M.O.A. DEPOSITION REPORTERS
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1 other than reporting what has happenéd. I don't know
2 that we would take a position at this point that the
3 parents -- adverse to the parents regarding the consent
4 issue.
5 THE COURT; So 1f both parties are in agreement
6 right now to continue with the restraining order as
7 indicated here to the date and the time that I've
8 indicated, then at this time I would not be appointing
9 the public guardian.
10 Mr. Cofiman, good morning, sir.
11 MR. COFFMAN: Good morning.
12 THE COURT: But what I'm geing to do, though,
13 is -- is keep him in touch with these proceedings and
14 ask that you be here on the 27th as well, and ask that
15 you provide your information and ~-- contact information
16 to counsel for beth sides so in the event that something
17 does come up that needs to be brought to the attention
i8 of the Court, including appointment, that it will be put
19 immediately back on calendar.
20 MS. SNYDER: Yes, your Honor.
21 MR. CURLIANO: Yes, your Honor.
22 THE COURT: Do you have something for me?
23 All right. So does it sound like that's where
24 we want to go with this at this time, Ms. Snyder?
25 MS. SNYDER: Yes, your Honor. Thank you.

10
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THE COURT: Mr. Jones?

MR, JONES: Yes, your Honor,

THE COURT: Now, the issue becomes, then, where
I have a restraining order that's in effect until
April 27th at 9 o'clock, and you arraﬁge for this
transfer to take ?lace, and let's just, for the sake of
discussion, say that transfer takes place at 9 o'clock
tonight or anytime in between now and then, I still have
a restraining order that's in place. BAnd what's the
legal effect of that upon Kaiser even 1f you do release
him and -- to continue with the care that I've directed
within the restraining order? I need someone to touch
upon what you have discussed with respect to that.

MR, CURLIANO: Your Honor, what Kaiser would
propose, subject to the Court thinking that this is
appropriate, is that the restraining order be modified
to state that it dissolves when -~ and it could be when
the transport -- when the patient is picked up by the
transport company and has left the Kaiser facility.

We could also -- another optiocn would bhe we
could immediately report back, advise the Ccourt, and
show up the following day so that the TRO could be
dissolved in court.by your Honor.

TEE COURT: That will be difficult to do if that

happens tonight given that we are at the weekend. Of

11
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1 course, included within all of this is how that transfer
2 process is to take place. Is Kaiser cbligated to
3 continue to maintain and release the minocr child with
4 the mechanical devices that have been employed at this
5 time? Have you talked about all of those sorts of
6 issues and things?
7 MR. JONES: I've spoke with Dr. Myette, and the
B assumption -- and I hate using that word, but we were
9 running fairly quickly this morning -- is that the vent
10 and the rest of the equipment that's necessary,
11 including the peréonnel to take the child, stabilize
12 him, offer the same assistive devices, medications, that
13 that would be done by the transport company.
14 I think from our perspective, and if the Court
15 would like, if we need to take a little more time to get
16 the phone number of the transport company and put our
17 physician, Kaiser physician, Dr. Myette, in contact with
18 them, I might be able to report back to the Court
19 specifically how this is going te be accomplished.
20 THE COURT; Here's what I would like, then.
21 Ms. Snyder, do you have any comments on what
22 Mr. Curlianc has just indicated?
23 MS. SNYDEE: No, not at this time.
24 THE COURT: Here's what I would like, Folks, I
25 think this makes sense. I think you folks need a little
| 12
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1 more time this morning to iron out some of these things

2 and to give more informative information that can be

3 couched within an order; okay? With these details.

4 Because I -- I want to make sure that both parties are

5 covered here, that the parents understand who is

6 responsible for the employment of medical and mechanical

7 devices, and to what extent Kalser is, to what extent

8 Kaiser is absclved or dissoived ¢f any further

S requirements under the restraining order upcon transfer

10 of that. These things still need to be worked out,

11 including the names, as vou say, and exactly who would

12 be appropriate for transferring. Because I also don't

i3 want to give an order out there that allows Kaiser to

14 transfer in vague terms which would essentially allow

15 anyone to come in and -- and obtain the minor child.

16 MS. SNYDER: Uh-huh.

17 THE COURT: So I do want these specifics to be

18 more —-- better formalized so that we can prepare an

19 appropriate order here.

20 MR. JONES: Your Honor -~ your Honor, just in my

21 mind, T would think that once the patient is discharged

22 from the hoszpital would sort of be a point where a

23 restraining order would become just inapplicable or, you

24 know, moot.

25 THE COURT: Okay. That makes sense. You folks
13
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1 talk about that, though; okay? And then we'll draft a

2 more formal order, then, after hearing.

3 How much do you -- how much time do you think

4 you're going to need this morning to do these --

5 accomplish this?

6 MR. CURLIANC: Dr. Myette is available as soon

7 as we have the information available.

-8 MS. SNYDER: Yeah. I am just cheéking to see.

9 THE COURT: Here's what I am thinking. Let me

10 provide this information to you as well. I have a jury

11 trial -- I have a jury that's coming back at 10:30. I

12 could adjourn that proceeding an hour after that at

13 11:30 if that's enough time, if you believe ~-

14 MS. SNYDER: That should be.

15 THE COURT: -~ in order for you to make these

16 telephone calls, communications, however it is we deal

17 with these things now with all of these cell phones and

18 smart phones and everything. But whatever you need to

19 do and accomplish so that you can get this information

20 for each of your respective clients and get the detailed

21 information presented so that the Court can prepare an

22 appropriate order after hearing.

23 Does that make sense, or are you going to need

24 more time?

25 MS. SNYDER: I think that should be sufficient.
14

M.O0.A. DEPOSITION REPORTERS
RUTH E. DIEDERICH HUNTER, CSR NO. 4852



Case 2:16-cv-00889-KIM-EFB Document 14-6 Filed 05/01/16 Page 16 of 26

1 So it looks like I've got a call, and I'm hoping that
2 call has information that will allow the doctors to --
3 to immediately connect with one another.
4 THE COQURT: I want somebody to couch cut and to
5 write out in longhand right now the terms that -- the
6 specific terms and details that you agree upon, and each
7 side sign the bottom of it, Longhand i1s okay. But that
8 way I knew and I will accept that each ¢f you have
9 agreed upon thoserterms, and then I will prepare a more
10 formal order based upon that informaticn I receive.
11 Fair enough, Ms. Snyder?
12 MS. SNYDER: Yes, vour Honor. Thank you.
13 THE COURT: Mr. Jones? Mr., Curliano?
14 MR. JONES: Yes, your Henor.
15 MR. CURLIANO: Yes, your Honor.
le THE COURT: Okay. Let's do that. And let's
17 reconvene at 11:30, then; okay.
18 MR. CURLIANO: Thank you, ycur Honor.
19 MR. JONES: Thank you.
20 THE COURT: Thank you, Folks.
21 Mr. Coffman, T —-- I'll leave that up to you,
22 having a private discussion with them, and if they think
23 you don't need to be back, that's fine with me; okay?
24 Otherwise we'll see vou on the 27th.
25 MR. COFFMAN: Thank you, your Honor.
15
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THE COURT: Thank you, sir.

MR. STINSON: Thank you, your Honor.

THE COURT;: Thank yocu.

(Another matter heard.)

THE COQURT: All right., Calling the matter of
the mincr child Isfael Stinson. Good morning, Folks.
If you want to make your way up.

Thank you for your-patience this morning as I
went over a little bit. Ms. Snyder is present. I note
that Ms. Fonseca and Mr. Stinson are not present,
though. You're aﬁthorized to present the matters here
without them being present?

MS. SNYDER: Yes, I am, but they are on their
way in.

THE COURT: Okay. On their way, meaning what?
Just a few minutes, perhaps?

MS. SNYDER: Yeah. They were right outside the

door.
THE COURT; Ch, okay.
MS. SNYDER: We can get started, your Honor.
THE COURT: All right. Mr. Curliano and

Mr. Jones here. As T am speaking, I see now that

Mr. Stinson and Ms. Fonseca are making their way in now.
Good morning, folks. Come on up. Come on up.

Good morning again.

M.O.A, DEPOSITICN REPORTERS
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M3, FONSECO: Good morning.

THE COURT: Make yourself comfortable, folks.
Thank you.

One thing yeu folks may have theought of that
came to mind. I was reflecting con this as I was --
trust me, I was paying 100 percent attention to the jury
trial but reflecting alsc on this, something that came
to mind. You may have already thought of it, and it may
just be an issue that we'll decide upon dissolution of
the restraining order. And.that's the continuing, 1if
any, jurisdiction_of the Court or the dismissal of the
action as it is that is pending now --

MS. SNYDER: Uh-huh.

THE CCURT: -- with the Court. 0Okay? Aall
right.

Where do we -—-

MR. JONES: So we attempted to get as much
information as possible regarding the logistics of
transferring Israel. We have put together sort of a
list of conditions and terms that the parties both agree
to related to the preoper transport and care, and I can
go through the terms on the record now, or I can Jjust
present them to you on paper form.

THE COURT: Why don't we -- since we have a
record, if -- if ft isn't extremely lengthy, let's just

17
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go ahead and put it on the record now as well.

MR. JONES: Okay. Shall I read it as it is
exactly or --

THE COURTE Sure.

MR. JONES: -- discuss it?

THE COURT: Read it as it is, and we'll also
take a copy, and I am going to mark that. What do we
have? Two pages?i

MR. JONES: Yeah, twoc pages.

THE COURT: Okay.

MR. JONES: All right.

THE COURT: Right. And both parties'
representatives have signed it?

MS. SNYDER: I have not signed it yet.

MR. JONES: She hasn't signed it. Should we do
that first?

THE COURT: Sure. That way I know that it's
agreed upon,

And what I will d¢ is this will be marked as
Court's Exhibkit 1. We'll fiie it, then, rather than
mark it as an exhibit. That way -- yes, that way we
will retain 1it.

MR. CURLIANO: Your Honor, can counsel sign as

authorized representatives for both of their respective

clients?

18

M.0.A. DEPOSITION REPORTERS
RUTH E. DIEDERICH HUNTER, CSR NO. 4952




Case 2:16-cv-00889-KIM-EFB Document 14-6 Filed 05/01/16 Page 20 of 26

10

11

12

i3

14

15

16

17

18

19

20

21

22

23

24

25

THE COURT: Yes, sir. That's my understanding,
yes.

And, again, this is what you folks are proposing
to me. Ultimately my order is going to be according to

my judgment, but considering what you folks have thought

of here,
A1l right. Mr. Jones, if you don't mind.
MR. JONES: I will try to go slow.
The parties hereby stipulate and agree as
follows:

One, the terms c¢f the restraining ocrder issued
on April 15th, 2016, will remain in effect until
April 27th, 2016, subject to the conditions below.

Two, the parents of Israel Stinson, Israel, are
transferring him to Sacred Heart Medical Center located
at 101 West 8th Avenue in Spokane, Washington,
hereinafter Sacred Heart; to facilitate this transfer,
AirCARELl has beenrretained to transport Israel to Sacred
Heart. That was three.

Four, AixCAREl has agreed to transport Israel
with at least one nurse and a respiratory therapist to
monitor and assist Israel.

Five, Sacred Heart has agreed to admit Israel.

Six, Kaiser Permanente will cooperate and

facilitate in the transfer and will take the necessary

19
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steps in the ordinary course to prepare Israel for
transport, and transfer care and support to AirCAREL.

Israel's attending physician at Kaiser Rcseville
will communicate with AirCAREl tc¢ assure they have the
proper staff and equipment to transfer Israel. That was
six.

Seven, Israel's attending physician at Kaiser
Permanente will communicate with the admitting physician
at Sacred Heart to facilitate continuous care and to
assure Sacred Heart is prepared to received Israel,

And eight, the restraining order will dissolve
upon Israel's discharge from Kaiser Permanente Hospital
in Roseville. Discharge means the physical exit from
the hospital. Kaiser Permanente's legal responsibility
for Israel's care and treatment will cease at that time,
period.

Are there any other issues that the Court would
like addressed?

THE COURT: Okay. And then the parties will
return, in any event, on Wednesday, April 27th, at
9 o'clock.

MR, JONES: Correct.

MS. SNYDER: Yes. Umm, I would just like to ask
if for some reason the -- the transfer is delayed

between now and Wednesday, we would still iike the

20
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opportunity -- hopefully that will not =-- we'll not have
to -- to do this, but to have Dr. Michel Accad examine
Israel if he, in fact, 1is still at Kaiser. He said he
could be there as early as Monday, but was not able

to -- tc be here this past week, so -- and, again, I am
not anticipating having to call him. This is just --
just in case.

MR. CURLIANO: Your Honor, hopefully this
doesn't become an issue. We received information with
the name of Dr. Accad vesterday evening. He's a
cardiclogist. He ‘has no pediatric specialty. There are
issues that we might have about whether or not he's a
gualified person to do an examination of the child. So
if it becomes an issue, we would -- and I discussed this
with counsel. In_the off chance it does, we may need to
come back up to séek some guidance on the
appropriateness for this physician to do the
examination.

THE COURT: Well, here's my concern with what
I'm hearing right now. What if this transfer can be
facilitated, you know, tomorrow? You know, I -- I'm --
maybe I am misunderstanding, but I want to make sure
there isn't going to be any unnecessary delay to try to
hang --

MS. SNYDER: Absolutely.

21
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1 THE CQOURT: -- ¢ver until Monday when the best
2 interest of Israel right now is for him to be
3 transferred.
4 MS. SNYDER: The plan is to transfer him today,
5 so there is a flight on standby for that purpose.
6 MR. CURLIANO: And I've confirmed with our
7 treating docteor, Dr. Myette. He is in conversation with
8 the transport comﬁany and the appointed person, and he
9 advised me that he can facilitate the transport today.
10 THE COURT: Okay. I'm expecting that that's
11 what will take place, then, barring some unforeseen
12 circumstance on the medical provider's part.
13 MS. SNYDER: Yes.
14 THE COQURT: Okay. Anything further on behalf of
15 the parents?
l6 MS. SNYDER: Not at this time, your Honor.
17 MS, FONSECO: No.
i8 THE CCURT: A1l right. Anything further from
15 Kaiser?
20 MR. JONES: No, your Honor.
21 THE COURT; Okavy. Here's what I-will do. I'11
22 draft an order, and if you folks want to be back here at
23 1:30, I'11l have the formal order hopefully drafted up by
24 that time. We will be in session in jury trial, so feel
25 free to just come on in. You are not interrupting;

22
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1 okay? And we will sece -- af least give you an update as
2 to how much longer it might be, but -- so that you'll
3 have the corder. I think it's impeortant for you to have
4 that in hand.
5 And then the last thing is on -- if this
© transpires the way that you folks are expecting,
7 anticipating, also then we will be, on the 27th, making
8 the determination that this Court would have no further
9 jurisdiction, as well as dismissal of the action.
10 Is that the intent, Ms. Snyder?
11 MS. SNYDER: Yes, 1t is.
12 THE COURT: And on behalf of Kaiser, gentlemen?
13 MR. JONES} Yeg, it is, your Honor.
14 THE CQURT: Okay. All right, then. Thank you,
15 Folks.
16 If anythihg does come up when you get here at
17 1:30, I'll let you know and we'll see about if we need
18 te include it oxr if it's already there, presenting it to
19 you, and seeing whether or not you're in agreement. And
20 if not, maybe it's just something I'll do agailinst your
21 agreement. But we'll put anything on the record at that
22 point; okay?
23 MR. JONES: Thank you, your Honor.
24 MS. SNYDER: Thank you so much, your Honor.
25 MR. CURLIANCO: Thank you, your Honor.

23
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MS. FONSECO: Thank you, your Honor.

THE COURT: Thank you, folks.

{Matter concluded.)

24
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF PLACER

ISREAL STINSON by and through
JONEE FONSECA, his mother,

Petitioner, Case No.

5-Cv-0037673
versus

UC DAVIS CHILDREN'S HOSPITAL; KAISER

PERMANENTE ROSEVILLE MEDICAL CENTER -

WOMEN AND CHILDREN'S CENTER,
Defendants.

REPORTER'S
TRANSCRIPT

STATE OF CALIFORNIA )
) ss
COUNTY OF PLACER )

I, RUTH E. DIEﬁERICH HUNTER, Certified Shorthand
Reporter of the State of California, do hereby certify
that the foregoing Pages 1 through 25, inclusive,
comprises a true and correct transcript of the
proceedings had in the above-entitled matter held on
April 22, 2016.

I also cexrtify that portions of the transcript are
governed by the provisions of CCPZ237(a) (2) and that all
personal juror identifying information has been
redacted.

IN WITNESS WHEREQOF, I have subscribed this

certificate at Auburn, California, on May 1, 2¢l6.

RUTH E. DIEDERICH HUNTER, CSR
License No. 4852

25
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FILED

erior Court of Callfornla
Sep County of Placer

APR 22 2016

SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF PLACER

ISRAEL STINSON by and through Case No.: S-CV-0037673
JONEE FONSECA, his mother
ORDER AFTER HEARING
Petitioner;
NEXT HEARING:
V.

) April' 27, 2016
UC DAVIS CHILDREN'S HOSPITAL; 9:00 a.m,

Deparitment 43
KAISER PERMANENTE ROSEVILLE
MEDICAL CENTER-WOMEN AND
CHILDREN'S CENTER,
Respondent

Petltioner and applicant Jonee Fonseca has applied for a temporary
restraining order directed to Kaiser Permanente Roseville MedicaI'Center—
Women and Children's Center concerning niedical care and interve_nfion '
provided to her son Israel Stinsoh. TRO proceedings were heard April 14
and 15, 2016, and further pr'-oceedings were set for April 22, 2016, 9:00
a.m., in Department 43, the Hon. Michael W. Jones, presiding.

At the April 22 hearing, Ms. Fonseca and Nathaniel Stinson, minor's
father, appeared with Alexandra Snyder, Esq. Jason 1, Curliano, Esq., and
Drexwell M. Jones, Esq., appeare'd for Kaiser Foundation Hospitals. At the

-1 -




NN N N NN N N NN M= = e s
\D@\IG\M-&WNHO&OOO\JG}EEGK;ES

W 0 N oy U1 B WM e

Case 2:16-cv-00889-KIM-EFB Document 14-7 Filed 05/01/16 Page 3 of 4

court's request Roger Coffman, Esqg., Senior Deputy County Counsel for
Placer County was also present, representing the Placer County Public
Guardian. _

Petitioner and respondent have reached a stipulation concerhing the
present circumstances and the TRO. The parties' written stipulation,
executed by counsel, has been filed.

Adopting the agreément of the parties, the court orders as follows:

(1) Jdnee Fonseca and Nathaniel Stinson shall transfer Israel Stinson
to Sacred Heart Medical Cénfer, 101 West 8th Avenue, Spokane,
Washington, which has agreed to admit Israel;

(2) Transportation of Israel to Sacred Heart shall be by Air Care 1;

(3) Kaiser will cooperate with and facilitate Israel’s transfer and will
take necessary steps, in the ordinary course, to prepare Israel for transport,
and will transfer care ahd_ support of Israel to Air Care 1;

(4) Israel's attending physician at Kaiser Roseville will communicate
with Air Care 1 to assure they have proper staffing and equipment to |

transfer Israel; _
(5) Israel's attending physician at Kaiser Roseville will communicate

‘with the admitting physician at Sacred Heart to facilitate continuous care
and to assure Sacred Heart is pr’epared to receive Israel;
(6) The restrainihg order currently in place, which requires that
(a) Kaiser shall continue to‘ provide cardio-pulmonary support
" to Israel Stinson as is currently being provided; |
(bj Kaiser shall provide medications currently administered to
Isi‘ael; however, physicians or attendfng staff may adjust medications
. to the extent possible to rhaintain Israel's stability, given his presént
condition; | _
(c) Kaiser shall continue to provide nutrition to Israel in the

manner currently provided to the extent possible to maintain Israel's

-2 -
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stability, given his present condition;
shall continue In effect until and shall automatically dissolve upon the earlier
of: ' |
(a) Israel's discharge from Kalser Permanente Hospital in
Roseville; for this purpose, discharge means Israel's physical exit
from the hospital; or _
(b) Wednesday, April 27, 2016, ©:00 a.m.
Kaiser's legal responsibility for Israel's care and treatment will cease when
the restraining ordér dissolves. ’
(7) This matter s set for further proceedings April 27, 2016, 9:00
a.m., in Department 43. If the restraining order has dissolved pursuant to

|paragraph (6), supra, the court intends to dismiss this action. The parties

have stipulated that the court will thereafter have no jurisdiction over

minor, petitioner or respondents under this proceeding.
IT IS SO ORDERED. ‘

DATED: April 22, 2016
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1 SUPERIOR
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COURT OF THE STATE OF

IN AND FQR THE COUNTY
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3 --00o0- 4 DEPARTMENT
NO, 43 HON. MICHAEL W. JONES, JUDGE
5 ISRAEL STINSON, )
)
6 Petitioner, )
)
7 versus } Case No.S-CV-
0037673

8 UC DAVIS CHILDREN'S HOSPITAL, ET AL,

9 Defendant.

10
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12 REPORTER'S TRANSCRIPT
13 WEDNESDAY, APRIL 27, 2016
14 PETITION HEARING
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16
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17
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20
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P.O. Box 2015
Napa, California 94558




Case 2:16-cv-00889-KJM-EFB Document 14-8 Filed 05/01/16 Page 3 of 81
1

2
3
4
21 FOR THE DEFENDANT: BUTY & CURLIANO LLP
BY: JASON
CURLIANO, ESQ.
22 DREXWELL JONES, ESQ.
555 12th Street, Suite
1280 23 Oakland, California
94607
24
25
Reported By: MELISSA S. SULLIVAN,
CSR13843

ROSEVILLE, CALIFORNIA
WEDNESDAY, APRIL 27, 2016
--00o--

The matter of ISRAEL STINSON, Petitioner,
versus UC DAVIS

5 CHILDREN'S HOSPITAL, ET AL, Defendant, case
number S-CV-0037673,

6 came regqularly this day before the Honorable
MICHAEL W. JONES,

7 Judge of the Superior Court of the State of
California, in and 8 for the County of Placer,

Department Number 43 therecf. 9 The

22
23
24
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Petitioners were represented by Alexandra Snyder,
10 acting as their Counsel. 11 The
Defendant was represented by Jason Curliano and 12

Drexwell Jones, acting as their Counsel.

13 The following proceedings were had, to wit:
14 -=-000-15 THE
COURT: Let's -- calling the matter of Israel Stinson.

16 This is case S-CV-0037673. Ms. Snyder is present
on behalf of

17 Ms. Fonseca. I see that Mr. Stinson is also
present, and I'm

18 saying limiting to Ms. Fonseca in that matter
because that's

19 initially who the petition was filed on behalf of

or through, I

20 should say. Mr. Jones is present on behalf of
Raiser along with 21 Mr. Curliano. Good morning to

each of you. Make yourself comfortable, folks.

22
23
24
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I also note that Mr. Coffman is present
from county counsel on behalf of the public

guardian. Good morning, sir.

Thank you for being here.

MR. JONES: Your Honor, we also have two

representatives from Kaiser here, just so it's

noted for the record.

THE COURT: Okay. And their names?

MR. ROBINSON: Richard Robinson.

5 THE COURT: Richard. I'm sorry. The last
name?

6 MR. ROBINSON: Robinson.

7 THE COURT: R-0-B-I-N-S-0-N?

8 MR. ROBINSON: Yes, Your Honor.

9 THE COURT: Thank you.
10 MS. MORENO: And Laura Moreno, M-O-R-E-N-0O.
11 THE COURT: All right. Both

representatives with Kaiser.

22
23
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12 Thank you. And good morning to each of you as
well.

13 MS. SNYDER: Good morning, Your Honor.

14 THE COURT: All right. We are on today for
the status of

15 the extended TRO, if you will, and I received a
status report 16 yesterday that is signed by -- on

behalf of each of the parties.

17 Appears to be -—- is that your signature, Mr.

Jones"?
18 MR. JONES: Yes, it is, Your Honor.
19 THE COURT: Okay. And, Ms. Snyder, I can

read that one.

20 All right. Each of you submitted this joint
status report.

21 Where are we, folks?

MS. SNYDER: So as you are aware, we
believed that on

Friday that we had a facility hospital in Spokane

that would accept the patient Israel.

22
23
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Unfortunately, at the last minute, they had second
thoughts and they backed out. We had at that
time a life flight available. We still have that
life flight on
standby and paid for. Dr. Myette has spoken with
the life flight director, so he is aware that
they are ready to transport Israel.
5 At this time I do have an affidavit from a
forensic

6 intelligence analyst and also a pathologist who
has experience

7 with these kinds of cases. 8She became involved a
week ago. I

8 have a declaration that she submitted saying that
she is

9 currently putting together a -- what is called a
home care team 10 to transfer him to a home setting,
but that is basically set up 11 like an ICU with

monitoring in a home,

22
23
24
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12 I also have an e-mail from the CEO of the
International

13 Brain Research Foundation, Dr. Philip Defina,
stipulating that

14 he can provide a neurologist to do the
diagnostics and the 15 intervention; and we have a

pediatrician on standby as well in 16 that

eventuality.

17 I also note that Ms. Fonseca informed me
this morning that

18 Healthbridge, which is a long-term acute care
facility that --

19 honestly, I did not know that those facilities
existed for

20 children until yesterday afternoon. So at that
point we began

21 making calls, and I believe Dr. Myette is speaking

with or has spoken with somebody from that
center. So we are working very hard.

22

23
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We -- honestly, it's -- I'm making calls as
much as I can to try to find a facility and now
working on these long-term
22
23
24
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acute care facilities that care for patients in --
exactly like
Israel -- in that situation that are on -- that
are

ventilator-dependent on long-term support. So
that is what we

are looking for right now, and that is why we've
requested

5 additional time, and I wanted nothing more than
to come here by

6 myself today and say that Israel had been
transferred, and 7 unfortunately that decision

was out of my hands.

8 I will also say that Angela Clemente, the
forensic

9 pathologist who I have the declaration from, she
is undergoing

10 currently treatment for liver cancer. So she
became involved a

22
23
24
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11 week ago. The following day she had chemo
therapy, sc that put

12 a significant dent in her ability to make
progress on this case

13 until -- until Friday and then -- or until
Monday. So that is

14 essentially where we are, but we are -- we are
confident that we 15 can find especially a long-term
acute care facility.

16 We have asked the hospital. Some of the
facilities have

17 requested that Israel have a breathing tube
rather than a 18 ventilator. The ventilator can
cause some problems over time.

19 There's bacteria that can accumulate in the
mouthpiece and

20 things, and a breathing tube is a much more
secure way to assure

22
23
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21 that -- ensure that he gets the oxygen that he
needs and also a

gastrostomy, a feeding tube, for, you know, when
he is able to

receive nutrition that way. So right now he's
only received dextrose, essentially sugars, since
April 2nd, so he has not really received any
nutrition since that time.
I also want to report that for a long time
Israel did not

make any movements whatsoever, and on Sunday he
began making

movements that -- in response to his parents
speaking to him,

touching him. I have a video of that. I don't
know if the

5 Court is interested in seeing that, but -- so
that's a huge

22
23
24
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6 change in his condition because that did not
occur before, and 7 notably that occurred after he
received some thyroid -- a small 8 amount of
thyroid, but some thyroid medication.

9 And I also have an affidavit from Dr. Paul
Byrne who is at

10 least a neonatologist. I honestly believed he
was a pediatric

11 neurologist. But he has looked at Israel's
records and believes 12 that the additional thyroid
helps with the brain function. 13 Here's the
affidavits. I have the affidavits and the e-mails
14 from -15 MR.

CURLIANO: I have it.

16 MS. SNYDER: We would really like to
continue working with 17 the hospital. We are
grateful for what the hospital has done.

22

23
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18 On Monday evening, the -- Dr. Myette noted that
Israel was

19 becoming anemic and ordered a blood transfusion.
We are very

20 grateful for that procedure that was done to, you
know, to help

21 his condition; and, again, we want nothing
more than to have Israel transferred out of
the Kaiser facility to another facility.
I would also like to note, Your Honor, that
we are working with this team in New Jersey for a
reason, and that is because
New Jersey is the only state in the nation that has
a statute

that will allow -- well, first of all, they don't
allow a

declaration of brain death in cases where the
family's deeply

22
23
24
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held beliefs -- where the family has deeply held
beliefs that a 5 patient is not dead until their
cardiopulmonary functions cease.

6 So -- and I realize we are in California;
but had Israel

7 been in New Jersey at this time, there would be
no declaration

8 of brain death; and we could get him transferred
to a number of

9 facilities across the nation, including a
specialized facility

10 in Pennsylvania that had agreed to take him; but
then we found

11 out that Pennsylvania has a statute that
prohibits taking 12 patients who have a
declaration of brain death from another 13 state.

14 So -- but in New Jersey the parents can
petition the court

22
23
24
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15 to have the declaration of brain death revoked;
and that would

16 also open the door for long-term treatment at a
facility like,

17 for example, Saint Christopher's in Pennsylvania
that

18 specializes in cases like this; and I spoke to a
doctor there,

19 Dr. Frank Nesby, and he said they have many
patients that are in 20 Israel's condition. They
don't do a brain death exam there.

21 They just care for those patients according to
the wishes of the family. That's how that
facility handles these patients.

Again, there's -- different states handle
this in different ways. Different hospitals
handle this in different ways. We are grateful,

again, for the efforts that Kaiser has
22

23
24

25
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made; and we really do request a little bit more
time to -~ to

facilitate this transfer and, if necessary, to
facilitate a

transfer to a home-monitoring facility in New
Jersey; and I can provide the Court with a

declaration to that effect.

5 I'm sorry. Can I -- I would just like to
also mention one

6 more thing. So I've looked through Israel's
medical records, as

7 has Dr. Byrne, and I want it to be noted also
that on April 4th

8 UC Davis did their first brain exam. And in that
exam it was

9 recorded that Israel was not in a coma; and under
the American

10 Association of Neurology guidelines, which are

the accepted 11 medical standards under the
22

23
24
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statute in California, the patient 12 must be in a

coma to do a brain death exam.

13 So that's of grave concern to us because,
subsequent to

14 that, there was another brain test done; and that
brain test

15 involved an apnea test. The apnea test, as Dr.
Myette testified

16 to -- the patient is removed from the ventilator,
and the carbon

17 dioxide in their blood is increased to a certain
level in order 18 to provoke a respiratory
response. The apnea test can cause 19 brain --

actually cause brain damage.

20 So i1f there was a brain exam done without
this patient

21 being in a coma, subsequently followed by an
apnea test, we

22
23
24
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don't know whether the apnea test itself could
have contributed

in some way to Israel's declining condition. We
do know that there was movement. Prior to that
time, the doctors had said your son will have
brain damage, but they did not mention brain death
at that point. So -- and that was early on.
I have the copy of the medical records,
that page, that
shows that the patient -- it says, "Patient
in coma: No." THE COURT: I trust what
you are telling me.
5 MS. SNYDER: Okay.

6 THE COURT: But the question becomes this:
If I -- and

7 tentatively in my mind I have done this analysis
-— if I

22
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8 disregard what happened at UC Davis in terms of
their

9 determination, didn't this court receive
information that Kaiser

10 has conducted two independent determinations, one
by Dr. Myette

11 and one by -- I forget the subsequent doctor's
name. Forgive 12 me. But the testimony from Dr.

Myette was that that's what 13 happened.

14 MS. SNYDER: Right. But although we would
not consider

15 those independent brain exams because those were
done at Kaiser, 16 obviously so, and we did ask for
time to have an independent

17 evaluation. I had a -18 THE COURT: I
understand. But 7181 says a determination 19

confirmation by another physician.

22
23
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20 MS. SNYDER: Uh-huh. Right. And I did
have a

21 cardiologist lined up from -- he's affiliated
with UC San

Francisco, and I don't know why the -- he backed
out, but I have

heard from other neurologists that there is a lot
of pressure in cases like this. They are
concerned that there's going to be a lot of media
exposure. We have intentionally really kept that
to a minimum in order to facilitate working with
the hospital.

Again, the goal is just to get Israel out and
into another

facility; and we are working very, very hard to
make that

happen. This is -- I mean, again, I spent the
last two days
22
23
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5 only making these phone calls, you know, in
addition to the -- a

6 few other people that we have; and as we get
more people, those 7 people make calls; and I am
confident that we will find a 8 facility so -- and
I thank you.

9 THE COURT: Thank you. I appreciate the
pressure that

10 outside physicians can speak of, but there is no
greater

11 pressure than on the people who are here in this
court and the

12 people who are tending to Israel right now and no
greater 13 pressure on anyone other than Ms. Fonseca
and Mr. Stinson at the 14 height of that pressure.
15 MS. SNYDER: I agree. 16 THE

COURT: So I appreciate what they may have said in

17 their comments, but the pressure is here.
22

23
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18 MS. SNYDER: I do agree with you, Your
Honor.
19 THE COURT: And I'm well aware of the

various statutes
20 across the country, in particular in New Jersey.
Trust me, I 21 have done a lot of research on this
on my own into these various issues.
I have not heard, though, any date, any
timelines. I don't know if you folks have
discussed that, if I get to that point, of what

you are seeking or what these folks are telling

22
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you; and let me start with this: You mentioned a
couple of declarations or affidavits. Have those
been provided to you folks? I'm speaking to Mr.

Curliano.

MR. CURLIANO: I just received them this
morning. The

5 declaration of Dr. Byrne was just handed to me.
I haven't had a

6 chance to review it, but I did review the other
declaration

7 which made touch on one issue but not perhaps
the bigger 8 procedural issue about what is

required of the statute.

9 I can also add -- and whatever questions
Your Honor has,

10 I'mimore than happy to answer -- since about
Saturday afternoon,

22
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11 Ms. Snyder and I have been in constant
communication via e-mail,

12 phone calls. I think we all left here on Friday
hoping that 13 this would all be resolved, and I
understand for a number of 14 reasons it was not.

15 And I think we can agree that if we were --
at least I can

16 on behalf of Kaiser -- if we were here right now
with a specific

17 representation -- and I even had mentioned to Ms.
Snyder, if you

18 can bring a letterhead from a facility or an
institution saying

19 that they have agreed to accept Israel, even if
there are some

20 conditions associated with it -- and there may
be the placement 21 of a trach and the feeding tube

== that would be a different issue for us.

22
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But what we are presented with today under
California law is no declaration, testimony, or
even identifiable expert or physician who can come

in here and testify that there's a

mistake or that appropriate medical standards were not

followed;

and I can certainly go through the chronology --

it sounds like

Your Honor has it from Davis -- through the

testing that was

done at Kaiser; and I think even if you exclude,

although I

5

don't think there would be grounds for doing

that, the test that

6

was done in Davis, certainly the appropriate

testing was done to 7 follow the guidelines of the

Kaiser; and I don't really think 8 that's in

dispute.
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9 The only declaration we now have is the
declaration of Dr.

10 Byrne. When I did speak with counsel this
morning -- and I

11 pointed out -- I think she correctly said that he
is not a

12 neurologist. I think she -- counsel was asked
that question,

13 when Mr. Jones was here, is Dr. Byrne a
neurologist. She said,

14 yes, he is not. That is significant, I believe,
in terms of 15 whether his declaration, which I
haven't read, bears any weight.

16 He's also not licensed in the state of
California. '

17 And I believe certainly any physician that
calls into

18 question whether or not there's been a mistake or
whether

22
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19 appropriate procedures have been followed by
California 20 physicians is commenting on the
standard of care in the state of 21 California.

So I have worked -- I don't think Ms.
Snyder would

disagree with this -- we have worked trying to
find a location -- trying to answer questions
"about a location. Dr. Myette has even spoken with
physicians. I gave him permission to do that; and
counsel said that was fine, calling from out of
state; and apparently none of those physicians
have been able to get their institution to agree
to take Israel.

So the problem we are confronted with on this
Monday is we

5 have =-- I think Your Honor noted this and already
also comments

22

23
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6 on the competing interest -- we have staff
members and

7 physicians who are taking care of Israel who has
been declared

8 legally dead, and the problem is I don't hear any
end or

9 definite proposal for what can be done to
transfer him

10 somewhere, and I don't fault counsel for that at
all. I'm sure

11 it's a very difficult task she has, but I've got
to weigh that 12 against what my staff and my
physicians are confronted with.

13 And on top of it, it sounds like if a
facility is located

14 somewhere and is identified, there may be a

request that Kaiser 15 physicians do medical
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procedures on the child which may be a 16 problem

in and of itself.

17 THE COURT: Right.

18 MR. CURLIANO: I could certainly go into
greater detail, 19 Your Honor, but I think that kind
of covers the key points that 20 I had.

21 And finally I go back to Dr. Myette. I
wasn't here for

his testimony. I read his testimony. I think he
provided a

very detailed recitation of the medical
procedures, the steps that were taken, and what

the standard of care requires in terms of the

guidelines.
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MS. SNYDER: Your Honor, we do have, again,
this

declaration regarding the provision of home care,
so that is

something that is currently being arranged. It
is true that, in

order for that to happen, Israel would require a
tracheostomy

5 and gastrostomy; however, I do have a
declaration to that 6 effect, and certainly if we
can set -—- we are not asking for an 7 indefinite
period of time.

8 If we could set a period of time to really
pursue, again,

) these long-term acute care facilities that are
uniquely equipped

10 to care for, for specifically children in

Israel's condition, we 11 would like that. We had
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requested a two-week period of time in 12 order to
de that. 13 MR. CURLIANO: Final comment, Your
Honor, if you don't 14 mind. 15 THE COURT:

Just one second. Thank you. Keep that 16 thought.

17 MR. CURLIANO: I will.
18 THE COURT: The implied, if not couched,
expressed,

19 request is to have this court somehow order
Kaiser to, in

20 essence, provide treatment to a patient whom,
under California 21 law, they have made a

determination of brain death.

MS. SNYDER: I do understand that, and if
that - THE COURT: How would I do that?

How would I accomplish that jurisdictionally and

legally?
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MS. SNYDER: Well, we are asking that
Kaiser would do it.

I mean, they did do a blood transfusion on him.
We are very grateful for that. That was also a

procedure that was done on a patient they believe

is --
THE COURT: I understand.
5 MS. SNYDER: Right.
6 THE COURT: I have taken note of that as

well, and I'm not

7 certain that that rises to any level of a waiver
or anything on

8 their part, but I do have that written here in my
notes in big 9 bold letters when you had mentioned
that that had happened.

10 MS. SNYDER: And I'm not saying that those
procedures are

22
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11 -- would be necessary for every facility. We
certainly have

12 worked to find fa -- and we'll continue to find -
- and, again,

13 we have a new -- a new type of facility, again,
that I was not

14 aware of until yesterday afternoon that may take
him without 15 being -- without the tracheostomy.
They may do those procedures 16 there.

17 And the life flight is willing and equipped
to take him on

18 a ventilator if need be. So while we would --
that would

19 certainly facilitate a transfer. If he doesn't
have those

20 procedures and if Kaiser cannot or will not do
those procedures, 21 that doesn't preclude a

transfer. So just to be clear about that.
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THE COURT: Thank you. Mr. Curliano, I'm
sorry I interrupted you but -- what you were going
to say, and also in there if you would address the
issue -- not issue, but the information that was
presented earlier in our discussions here about
the movement of Israel in response to the parents
touching and whether that's of any effect here.

MR. CURLIANO: Two things, Your Honor.
First, with

5 respect to the blood transfusion, that's a
noninvasive

6 procedure. I think arguably that would be
consistent with the

7 Court's order. It would be no different than
providing

8 medications. A PEG tube and a trach are
obviously far
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9 different; and that does raise, as the Court
might understand, 10 fairly significant ethical
issues given the finding of death of 11 Israel.

12 With respect to the movement of the child,
I have been in

13 constant contact with Dr. Myette, probably four
or five times a

14 day since Friday. I have been told that the
child's condition 15 has not changed from the
baseline status that resulted in his 16 signing the
certificate of death.

17 I was informed apparently there may have
been something

18 posted on Facebook or something of a video of the
child. I

19 haven't watched it. I certainly could reconfirm
with Dr. Myette
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20 of what he has told me and what he has testified
in court. 1It's

21 my understanding -- I'm not a physician -- that
this

occasionally might happen, but it has absolutely

nothing to do with an indication of brain
function whatsoever. And I haven't seen the
video.

The last point I wanted to make, which I
think is an
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important one, if we put aside -- and I have said
this three or four times, but I think I need to
again -- that counsel and I have worked together -
- I understand their position and what they are
trying to do, but there's a legal process that the

5 legislature has put in place in the state of
California, and

6 what we have right now is a petition signed by an
in pro per

7 individual. It appears to have been with the
assistance of 8 counsel, if you read through it,
which is not the issue.

9 We have no declaration from a physician or
expert. We

10 have nothing specific to a particular entry in a
medical record

11 or evaluation that was done that was a mistake or
didn't follow
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12 appropriate guidelines; and I don't think that
exists, putting

13 aside the comment of what was done at UC Davis;
and without that

14 foundational showing, although there has been
cooperation, I

15 think some good faith in trying to transfer the
child, I think

16 we are in a position now where we don't have
finality; and

17 argquably we don't have the procedural
requirements being met

18 that have the evaluation that needs to be done
under Dority; and 19 this is approximately two weeks
after the child was declared 20 dead.

21 MS. SNYDER: And just to go back to Dority,
in that case,

the hospital -- it was a younger child, but the
hospital waited
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30 days between brain exams. I understand that
they don't have to do that; but the cases that I
have looked at, even in other states, there is a

period of time that's allowed, even in the

Jahi McMath case. There's a period of time that's
allowed for the parents to -- either to make other
arrangements to go through the legal process and
just to come to terms with the situation that they
find themselves in. And in this case --

5 THE COURT: And Dority recognizes that.
Dority says that

6 as well. It says that, you know, it doesn't mean
that the

7 parents are foreclosed or forbidden from
seeking their own 8 independent review. That's

clear within Dority but go ahead.
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9 MS. SNYDER: And, again, we understand that
-- we are not

10 looking for this to go on indefinitely. We have
asked for --

11 for a two-week period of time in order to
facilitate the 12 transfer. Again, it is my
greatest hope that that would happen 13 before

that.

14 We have the flight on standby. We have --
we have all the

15 pieces, and we have now the possibility of him
being transferred

16 into home care. Now, for that, he would need
those procedures;

17 but, again, we are working -- the parents are
contacting and are

18 being -- have calls in -- coming in this morning
from long-term
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19

acute care facilities in California and

elsewhere; and that is

20

an avenue that we have not yet pursued and an

avenue that is, 21 again, that is uniquely created

for a patient in Israel's condition.

22
23
24
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THE COURT: Anything further, folks?

MR. CURLIANO: Just a final thought, Your
Honor. Two weeks after the temporary -- and that
may be the keyword -temporary restraining order is
signed -- and I do understand the plight that the
family and this attorney is in. Possibilities
just don't get us to where we need to be for an
injunction 1like this given what the Court has

heard and given how the law is
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5 written in the state of California. 6
THE COURT: And so what is it that Kaiser is
requesting at 7 this time?

8 MR. CURLIANO: Kaiser would ask at this
time that based

9 upon the lack of evidence or even the specific
offer of proof

10 relating to an expert or physician who would
provide testimony

11 that will meet the legal standard to create a
triable issue,

12 that the temporary restraining order be
dissolved, and that

13 there be no further court jurisdiction over the
issue of whether

14 or not the certificate of death is appropriately
supported by 15 the necessary testimony of the

guidelines as testified to by 16 Dr. Myette.

22
23
24

25




Case 2:16-cv-00889-KIM-EFB Document 14-8 Filed 05/01/16 Page 44 of 81

1
2
3
4

17 THE COURT: And in terms of whether Kaiser
needs to obtain 18 consent for purposes of the
cessation of any mechanical devices, 19 where does
Kaiser stand with respect to that?

20 MR. CURLIANO: I -- there -- my belief,
based upon my

21 understanding of the law, would be, given the
finding of death

by the doctor, that there is no consent
required. The

mechanical devices, the medications that have
been provided were pursuant to the court order
which would be dissolved, and therefore, the

status quo would be as it was on April 1l4th,
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2016, when Dr. Myette declared, unfortunately,
that the child was brain dead.

The certificate of death has been filled
out by Dr.

Myette. It was done so on the 14th. It's my
understanding that

5 it is with the department -- I believe it's the
department of

6 vital statistics —-- there may be a subgroup
within there -- and 7 the only part that has not

been completed is the disposition of 8 the remains

by the parents.

9 MS. SNYDER: Your Honor, I would also like
to at this time

10 note that California law does require a -- an
accommodation --
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11 religious accommodation in these cases; and we
would ask, then, 12 for the extension of time based
on that accommodation.

13 Again, it is the parents' deeply held
beliefs that their

14 son is =-- that life does not end until the
cessation of

15 cardiopulmonary functions, and in some cases that
religious

16 accommodation includes that time to arrange a
transfer to a 17 facility that will recognize the

parents' beliefs.

18 THE COURT: What does that translate to?
What does that

19 mean? Foundationally, what particular religion,
what particular

20 beliefs, the extent of what duration of time are

we discussing, 21 under what basis, all of those

22
23
24
25




Case 2:16-cv-00889-KIM-EFB Document 14-8 Filed 05/01/16 Page 47 of 81

B oW N R

questions and more that the Court has in its mind
to address that.

MS. SNYDER: So the parents are Christians
and -- of the

Christian faith; and, again, there are -- and
there are many people of the Christian faith, many

people of the Catholic faith

-- they also have Catholic background that does
not recognize the cessation of life until -- until
the heart stops beating.

As far as a period of time, again, we have
asked for two

weeks. We hope not to need that period of time.
We would be

5 grateful for any additional time at this point.
We have -- we

6 have calls in. We are hoping that those calls
will result in a
22
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7 facility that will receive Israel. We are -- we
have people

8 working literally around the clock to help make
this happen at 9 this point since the transfer did
not happen last week.

10 I have a neurologist in New Jersey who can
-- who can help

11 with Israel's case there. I would imagine that
he could come

12 out here and, under the supervision of Dr.
Myette or another 13 physician or neurologist at
Kaiser, could do a -- an exam of 14 Israel and
possibly as soon as this week. |

15 THE COURT: That creates a real side issue
in terms of the 16 ethics and this court's

intervention with ethics and medicine 17 with Dr.

Myette.
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18 MS. SNYDER: Okay.
19 THE COURT: I'm not prepared to put him in
that position. 20 MS. SNYDER: Okay. I do

understand that's been done in 21 other cases.

THE COURT: You had mentioned some
declarations that you wanted to file with the
court. I do want to see those, please.

MS. SNYDER: Okay. And just to clarify,
one is an e-mail stipulating that the CEO or the
neuropsychologist who runs the International Brain
Research Foundation has a neurologist that he
works with who will treat Israel.

THE COURT: Mr. Curliano, you loock like a

person who has to say something.

5 MR. CURLIANO: I do. Just two briefs
points, Your Honor.
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6 Because the Court does have Dr. Byrne's
declaration -- which I 7 have not had an
opportunity to review, but I'm familiar with Dr.

8 Byrne's testimony in trial courts. I have
reviewed it -- I can

9 make an offer of proof -- and I don't think
counsel will

10 disagree with this -- that if Dr. Byrne was
qualified to testify

11 -- we don't think he is in this case -- his
testimony is 12 quote/unquote brain death is not

real death.

13 Dr. Byrne's opinion is right or wrong but
is contrary to

14 California law, if the California law is
incorrect, because it

15 defines brain death in a way that, in his
opinion, is not actual
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16 death; and that is really the sum total of
opinions that I have 17 seen; and he testifies

fairly consistently in cases.

18 The second point is, I think, when counsel
was talking

19 about reasonable accommodations, she was talking
about Health

20 and Safety Code Section 1254.4, which the Court
is familiar
21 with. And I think there's two points that I
need to make, and one of them is a representation
that I can make as an attorney for Kaiser.
Kaiser has made an assumption during this
past few weeks that there definitely is a

religious component to this. We know
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that because we know the organization that Ms.
Snyder works for, and I don't mean that in a
pejorative way, but we know that that is a
component of what is being done here. There also
have been discussions with family members.

5 So the things that Kaiser has done separate
and apart from

6 whatever was required by court order have been
part of the

7 reasonable accommodation that Kaiser has been
providing based

8 upon what it understood as primarily a religious
and perhaps a 9 philosophical disagreement about
the determination of death.

10 The statute is also very clear on two
points, and many of
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11 these statutes may not be that clear, but it
talks about a brief 12 period of time for an
accommodation. I think certainly under

13 these circumstances two weeks -

14 THE COURT: A reasonably

brief period.

15 MR. CURLIANO: Reasonably brief. And it
also does say

16 under subsection (e) that there shall be no
private right of

17 action to sue pursuant to this section. I know
there isn't a

18 lawsuit directly related to this section, but it
makes me

19 question how mandatory this section is as it
relates to the

20 issue we are dealing with today; but I guess the
bigger issue
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21 ig, I think, we have a two-week period of time
where Kaiser has provided accommodations through
me, through my office, through our physicians,
through our nurses.

THE COURT: And really, what it comes down
to, 1254.4 is it's the subsection (d) that
addresses reasonable and defines reasonable from
Kaiser's perspective; and that is care and time,
to paraphrase -- and correct me if I'm stating the
statute incorrectly -- that is being taken away
from other perspective patients or those of need
of urgent care. I think those are the

5 words to that effect. I can look it up exactly,
but that's what
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6 I recall the definition of reasonable is under
this statute as 7 well; and I have heard from Dr.

Myette on those issues so...

8 MS. SNYDER: I mean, we were not notified
that this period

9 of time was associated with religious
accommodation, and that's

10 one thing, and I think the organization that I
work for is not a

11 religious organization per se. I think that's
completely

12 irrelevant to the facts at hand. And the brief
accommodation is

13 for all purposes; and, again, the reasonable
accommodation, as 14 you noted, is specifically for
this religious accommodation.

15 THE COURT: And what amount of time is
that?
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16 MS. SNYDER: Again, in other cases, they --
there has been

17 a period of approximately one month. In the
Dority case, it was

18 one moenth. In the Jahi McMath case, I believe it
was

19 approximately that. There was -- I believe at
the point where 20 we are now there was a two-week
extension granted.

21 THE COURT: There were other extenuating
circumstances in both the Dority and the McMath
case. I think we can all agree upon that.

In terms of, again, going back to the
statute itself again, subsection (b) talks about
reasonably being an amount of time for the
patient's next of kin to be gathered to come to

the bedside, essentially paraphrasing. That's my
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understanding of what that subsection addresses
with respect to reasonable from the patient's
point of view. Am I incorrect?

5 MS. SNYDER: I do believe, though, in the

Jahi McMath case

6 that the religious accommodation did entail
allowing time for

7 that transfer to occur; and, again, that was not
an indefinite

8 period of time. There was -- but there was
another two-week

9 period -- and I'm not sure what the extenuating
circumstances

10 would be in that case that are not present in
this case or that

11 there wouldn't be a separate set of

circumstances in this case 12 that would warrant
that additional period of time. 13 THE
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COURT: All right. Thank you. Anything further from

14 either of you gentlemen?

15 MR. CURLIANQ: Nothing further, Your Honor.
16 THE COURT: Ms. Snyder, anything further?
17 MS. SNYDER: Nothing further.

18 THE COURT: Let me take just a moment to

read these 19 documents that have just been
received. I have the declaration 20 of Angela --
is it Clement or Clemente?
21 MS. SNYDER: Clemente.
THE COURT: Thank you. All right. I
have read and reviewed the documents that
were submitted on behalf of Ms. Fonseca.

Understanding that we are now almost two
weeks into the
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initial petition, the temporary restraining order,
the subsequent restraining order, and then the one
after that which leads us here today, I know
during that time from the representations of each
of you that efforts have been made and

5 are continuing to be made to transfer Israel.

6 While it may not be acceptable or
understandable for

7 reasons I can appreciate to Ms. Fonseca or Mr.
Stinson, Kaiser

8 cannot be in a position to where they continue on
for whatever 9 lengthy periods of time to attempt
to find facilities; and I say 10 that given what the
legislature has done here.

11 It isn't an issue with this court of what
the medical

12 providers or the medical profession sees or
decides or
22
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13 determines or their various positions as medical
professionals 14 as to what truly is or is not brain
death or the wvitality of an 15 individual.

16 The legislature in California has passed a
law, and that's

17 what I need to look at and make a determination
as to whether or

18 not that law has been passed, whether or not that
law has been

19 complied with; and that's the essence of that
petition that 20 originally started this was for
this court to make that 21 determination.

The Court allowed time for the parents to
obtain medical

evidence to be presented to this court that the

determinations
by Kaiser -- and if you wish to include UC Davis
into that --
22
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but to the determinations by Kaiser of the two
independent physicians of a determination of brain
death, pursuant to the statute, whether or not those
were done in a medically accepted and approved
manner. After almost two weeks now, I have not
received that. That is not forthcoming to this

court.

5 What I'm going to do is this: Pursuant to
section 1254.4,

6 I am going to continue this TRO to this Friday,
the 29th, at 9

7 a.m. in this department for purposes of Kaiser
now, expressly,

8 with no misunderstanding, providing the next
of kin or the 9 family with that reasonably

brief period of accommodation 10 pursuant to

1254.4.
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11 I will include within this extension of the
TRO for a

12 couple of days, and we can make appropriate
modifications to the

13 one that I did last time that, should the family
and Kaiser

14 agree that there is an acceptable facility to be
transferred to 15 during that time, that those
efforts would be done and 16 accommodated.

17 And I base this in large part time-wise as
well as the

18 information the Court received today, and that is
the affidavit

19 from Ms. Clemente. Even though it's dated April
27th, she

20 discusses going back and receiving this on April
20th, so there

21 has been, in her own opinion, a minimum of seven
to ten days
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that will have been just about the time,
under her own declaration, when we come
back on Friday at 9 a.m.

So to the extent the declaration -- I'm
sorry -- the TRO that was filed on April 22nd
needs to be modified, on page 2, we will strike
"Sacred Heart Medical Center and the reference
therein," and if I say "transfer to an acceptable
facility —- an acceptable medical facility which
has agreed to admit Israel."

Number 2, striking "transportation to Sacred
Heart" to - 5 it would read instead "to an
acceptable medical facility," and I
6 would include "by AirCAREl and/or other
acceptable 7 transportation service acceptable to

both Kaiser and Ms. Fonseca
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8 and Mr. Stinson."

9 Number 3 would continue, adding after
AirCAREl, at the end

10 of the paragraph that I had just mentioned about
or other

11 acceptable transportation, whatever the language
was I had said

12 there. Again, in paragraph number 4, after
AirCAREl would 13 include that additional

transportation language.

14 Paragraph 5 would be "with the admitting
physician" --
15 that's striking "Sacred Heart" -- and that

approved medical 16 provider would be included
there in both places, 19 and 20 17 lines, where

that is indicated.

18 I believe the rest of it would be a
continuing line except
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19 we would strike on page 3 -- this is continuing
on to paragraph

20 6 that starts on the proceeding page -- item
number B at line 7

21 would read "Friday, April 29th, 2016, 9 a.m."
and, of course, paragraph 7, "setting the
further proceedings"” -- as I have

indicated here -- "for this
Friday." Anything
further, Ms. Snyder?

MS. SNYDER: I did have a question. I just
wanted to
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confirm that an acceptable medical facility would
encompass or include the arrangements that Angela
Clemente has set forth in her declaration.
THE COURT: I want to hear from Kaiser on
that.
5 MR. CURLIANO: Your Honor, having just

reviewed the

6 declaration, I can see in principle, if it is
something that can

7 be confirmed by my medical providers, it would be
appear to be

8 something that would be appropriate.” I can't
make that

9 representation as an attorney, though, but I have
-- in fact, I

10 did that out in the hall. I e-mailed it to the

providers, and 11 I'll find out as soon as we get
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out, or I can check right now if 12 the Court would

like.
13 THE COURT: Why don't you go ahead so we
can make this 14 certain for everyone, or as

certain as we can anyway.
15 Mr. Coffman? 16 MR. COFFMAN:
Given the way things seem to be going, Your 17

Honor, could I be excused from these proceedings?

18 THE COURT: Yes, sir. Thank you for being
here, sir.

19 MR. COFFMAN: No problem, Your Honor.

20 MR. CURLIANO: Your Honor, I had a brief

conversation with

21 Dr. Myette about the issue of potentially what

we will refer to as a subacute facility, and I'm
going off the declaration we locked at.
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Putting aside whether or not they will
accept Israel, in principle, Kaiser has no
problem, Dr. Myette in particular. We would do
the same things that we would do to prepare the
child for transport to any other facility; and
since the agreement that we had reached last week
that says that Kaiser is no longer
legally responsible for care and treatment, we

would leave the 5 treatment to the facility the
child is being transferred to.

6 The only concern is -- my understanding and
Dr. Myette had

7 mentioned this -- is that a subacute facility,
even if it is in
8 a residence, may require a PEG and a trach before

the —-- Israel

9 is transferred. If that's the issue, then that
is not something
22
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10 that Kaiser can accommodate. If it is not, then
we would go 11 back to what we principally agreed
to do which is stabilize and 12 make sure the child
is prepared for transport.

13 THE COURT: Ms. Snyder, with the
understanding -- I think

14 I have made it clear, but I'm not going to order
or direct that 15 Kaiser -- I'm not going to put
those doctors under California

16 law into that ethical dilemma, that they --

17 MS. SNYDER: And I realize this is -- I
don't know if

18 there's anything -- if this is a liability issue,
if there's 19 anything that we can address with
respect to potential liability

20 or --—
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21 MR. CURLIANO: If it was -- and that's -
MS. SNYDER: Is that a question of liability
for -- to do those procedures?
MR. CURLIANO: It's a much bigger issue,
Your Honor, and at the top of the list is ethical
considerations.
THE COURT: Right. I understand.
MR. CURLIANO: That's pretty
substantial. MS. SNYDER: I just thought
that, if it were, we could address that.
5 THE COURT: Okay. So I'm going to have my

temporary 6 restraining order continued under the
language that I proposed 7 earlier then. Mr.
Curliano?

8 MR. CURLIANO: I know my hand moved up.
It's the Italian
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9 in me. One brief point, because I do need to
make it for the

10 record, I'm not sure if the Court has just
considered the

11 documents that were provided by petitioner today
are formally

12 admitted into evidence; but in particular, with
respect to the

13 declaration of Dr. Byrne to the extent it becomes
part of the 14 record, I don't believe that there's
an appropriate foundation 15 for Dr. Byrne to

provide that opinion.

16 I certainly don't think in this context at
this stage of

17 the proceedings that a declaration has any
evidentiary value;

18 and I don't believe that he is qualified, for

reasons that I 19 think we have enumerated
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previously on the record, to provide an 20 opinion

in this case.

21 And finally, I think, without reading it,
if you go to

paragraph 14, that is really his opinion -- and I
think I

articulated it earlier as my offer of proof --
brain death is not true death, and I don't believe
you can have an expert opine that California law

is wrong and his opinion therefore becomes

22
23
24

25
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relevant. I just wanted to say that for the
record.

THE COURT: Thank you. I have read and
reviewed them.

Let me just state this. Let me say a couple of
things here.

Bear with me for a moment before we close out

here. I want to 5 read -- paraphrasing from
Dority:
6 . "In the case before us, we have a petition
after the

7 doctors have made their brain death
determination. A portion of

8 the hearing was devoted to medical testimony
which resulted in

9 the court's declaring the infant brain dead. We
find no 10 authority mandating that a court must

make a determination brain 11 death has occurred.

22
23
24
25
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12 Section 7180 requires only that the
determination be made

13 in accordance with accepted medical standards.
As a safety

14 valve, Health and Safety Code Section 7181 calls
for an 15 independent confirmation of brain death
by a second physician.

16 This is, and should be, a medical problem and we
find it

17 completely unnecessary to require a judicial,
quote, rubber

18 stamp, end quote” -- the word of the appellate
decision in

19 Dority -- "on this medical determination. This
does not mean 20 parents or guardians are foreclosed

from seeking another medical 21 opinion.

22
23
24
25
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In this case, both the treating and
consulting physicians

agreed brain death had occurred. No medical
evidence was introduced to prove otherwise. The
medical profession need not go into court every
time it declares brain death where the diagnostic
test results are irrefutable," quoting that

paragraph

in Dority at 278.

So that's what I have focused upon here, and
I must follow

the law. That's what I'm required to do. I take
an oath to do 5 that. Citizens expect and demand
that of me, and that's what I 6 have to do is

follow that law.

7 The information before me right now has
shown that there's

22
23
24

25
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B a determination of death that has been made in
accordance with

9 accepted medical standards under 7181, that
safety valve that

10 the Dority court refers to, and there has been
independent

11 confirmation by another physician. Similar to
Dority, treating

12 physicians, if you include UC Davis into that and
the subsequent 13 physicians, it's almost similar in

terms of what happened in 14 Dority.

15 It's important to also note something from
the papers of

16 Kaiser at page 7 in their opposition to the
temporary

17 restraining order that was filed on April 21st.
Paragraph 9,

18 "This is not a situation involving a person in a
persistent

22

23

24

25
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19 vegetative state where the person is in a wakeful
unconscious
20 state with a diminished level of brain

activity. Rather, 21 Israel's brain has

permanently and completely stopped

22
23
24

25

functioning."”

Whether there's a disagreement or agreement
between the physicians as to whether that's the
case or what have you, under the law, I have to
make that -- find whether or not that

determination has been made in accordance with

medical

standards.

All right. Therefore, under -- considering
those sections

and finding that those determinations have been
made and there's
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5 nothing further before me to refute it, under
1254.4, though,

6 I'm going to, as I have indicated here, find the
next couple of

7 days to be that reasonable period of time that's
identified 8 under 1254.4. I will see you folks

again this Friday at nine 9 o'clock.

10 MS. SNYDER: Thank you, Your Honor.
11 MR. CURLIANO: Thank you, Your Honor.
12 MR. JONES: Thank you.

13 MR. STINSON: Thank you so much, man.
God bless. 14 (Whereupon,

the matter is concluded.) 15
| --000--

16

17

18
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1l SUPERIOR CQURT OF THE STATE OF
CALIFORNIA 2 IN AND FOR THE

COUNTY OF PLACER

3 --00o0—--
4 ISRAEL STINSON, )
)
5 Petitioner, )
)
6 versus )} Case No.S-
CvV-0037673
)
7 UC DAVIS CHILDREN'S HOSPITAL, ET AL, )
)
B Defendant. } REPORTER'S
} TRANSCRIPT
9
10 STATE OF CALIFORNIA )
ss
11 COUNTY OF PLACER
12 I, MELISSA S. SULLIVAN, Certified Shorthand

Reporter of

13 the State of California, do hereby certify that the
foregoing

14 pages 1 through 34, inclusive, comprises a true and
correct 15 transcript of the proceedings had in the
above-entitled matter 16 held on WEDNESDAY, APRIL 27,
2016.

17 I also certify that portions of the transcript

are 18 governed by the provisions of CCP237(a) (2) and
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certificate at 21 Roseville, California, this 28th day
of April, 2016.
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25 License No. 13843
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Declarant, Paul A, Byrne, M.D,, states as follows:

1 { have personal knowledge of ali tha facts éontained herein and If called to testify as a witness |
would and could competently testify thareto.

1. | am & physician ficensed in Missouri, Nebraska and Ghio, | ar'n Board Certified in Pediatrics and
Neonatal-Perinatal Medicine. | have published articles on "brain death” and related topics in the medical

lif“erature, Taw Tterature and the lay press for more then thirty years, | have been qualified as an expert
in matters related ta cantral nervous system dysfunction in Michigan, Ohio, New Jersey, New York,
Montana, Nebraska, Missouri, South Carolina, and the United States District Court: for the Eastern

District of Virginia,

3. | have reviewed the medical recards of Israel Stinson, a 2-year-old boy, a patient in Kaiser
Permanente, Roseville Hospital, | have visited Israe! Stinson several tifes. On April 22 when | vislted
him, hve was In the arms of his mother. A ventilator was in place. .

4, \srael suffers from the effects of hypoxia and hypothyroidism as well as other conditians that
require continuing medical traatment. '

5. israel receives traatment for dlabetes Insipidus by medication administared intravenously. The
patient’s family and  agree this treatment should continue.

6. Israet had asthma sttack at home on April 1, 2016, He was taken to Mercy General Hospital ER,
He was intubated and then transferred to UC Davis Children’s Hospital. ET tube was removaed. Shortly
thereafter, e had difficulty with breathing and suffered a cardiorespiratory arcast. He was intubated,
placed on a ventilator treated with ECMO. After this, a declaration of “brain death” was made,

2, israel has been receiving ventilator sdpport to assist the functioning of his lungs via
endotracheal tube since Aprll 1, Tracheostorny has not been done.

8. . OnApril4, Cranial Doppler showed “Near totat shsence of blood flow into the bilateral cerebral

hemispheres.”

PATIENT EVALUATION FOR DETERMINATION OF BRAIN DEATH
FIRST EXAMINATION AND APNEA TEST

Patient's Name: Jstagl Stinson
First Exam, Date: 4/4/16 Time: 0932 Temp: 36.4 BIP: 100/6§ (78)

A. Preliminary Determination
1. Patiént in comé&; no
A.  Cause of coma: n/a
B, Method by which comia diagnosed: nia
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it Is recorded above on April 8 that Isrzel Stinson {s not in coma,

Than, on Aprll 8, the following is recorded, again as “First Examination and Apnea test.,” So, which is the
first?

PAT(ENT EVALUATION FOR DETERMINATION OF BRAIN DEATH
FIRST EXAMINATION AND APNEA TEST

Patient's Name: |srael Stingon
First Exam, Date: 4/8/16 Tims: 938 Temp; 36.9 B/P: 106/62 (78)

A. Prelimminary Determination
1. Patient in coma: no

And again, not in coma.

8(a)  Anapnea test has been done on [srael 3 times. The first test was April 8. Hi was made acidotic
(pH 7.13) and hypercapneic (pCO2 76). It must be nated that the Doppler still recorded bload flow an
April 4, which was prior to the first apnea test.

The second apnea test was on April 12, Again he was made severely actdotic (pH 5.15) and' severg
hypercapneic (p CO2 76).
Apnea test 3 was done April 14, His pCO2 increased to 82 and pH decreased to 7.15, This was not bad

enough, so no ventilator life support was continued for another 3 minutes, By then the pH was dewn to
7.10 and the pCO2 increased to extramely high level of 95.

:"l‘hase tests have €8 used lsmel to have severelv elevatad Iavels of carbon dloillde ond caused severa
acléasis Theise tests.could ot have helped Iscagl, Fiirther, the third trvie'vias sfter lsrael’s parents

requested that testing nothe’ done.

8, israel's anly nutrition since April 1 has been Dextrose, the equivalent. of 7-Up, He has been
starved of protain, fat and vitamins.

9. Israel's parents requested thyroid blood studias April 17. They were done on April 18. Results
showet that Israel has hypothyroidism. His parents requested that thyroid be given every 6 hours,

Thyraid was started on April 18, but only once a day.

10.  Priarto April 17/18 |srae) was not tegted or treatad for his hypothyrokdism, which has probably
been present since his cardiaresplratory srrest. Thyroid hormane Is necessary for'ordinary normal
heafth and healing of the brain, Lack of thyrold hormone may account for his continued coma, The
following information on the importance of hypothyroidism in cases qf brain damage ia from published

studies;

A) Shulga A, Blaesse A, Kysenfus K, Huttunen HJ, Tanhuanpdd K, Saarma M, Riverz C. Thyroxin
regulates BDNF expression to promote survival of injured heurons, Mo! Cell Neurosci. 2009
Dec;42{4):408-18. doi; 10.1016/j.mcn.2009.09.002, Epub 2009 Sep 16.

2
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Abstract: A growing amount of evidence indicates that neuronal trauma can induce a
recapitulation of developmental-like mechanisms for neuronal survival and regenaration.
Concurrently, ontogenic dependency of central neurons for brain-derived neurotrophic factar
(BDNF) is lost during maturation but is re-acquired after injury. Here we show In arganotyplc
hippocampal slices that thyroxin, the thyroid hormone essentfal for normal CNS development,
Induces up-regulation of BDNF upon Injury. This change in the effect of thyroxin Is erucial to
promote survival and regeneration of damaged central neurens. In sddition, the affect of
thyroxin on the expression of the K-Cl ¢cotransporter {KCC2), a marker of nauronal maturation, is
changed from down to up-regulation. Notably, pravious results in humans have shown that
during the first few days after traumatic brain injury or spinal card njury, thyrold hormone
levels are aftan diminished. Our data suggest that maintaining normal levels of thyroxin during
the warly post-traumetic phase of CNS injury could have a therapeutically positive effect,

Available at: http://www hindawl.com/lournals/jir/2013/312304/

B) Mourouzis |, Politi E, Pantos C. Thyroid harmone and tissue repalr: naw tricks for an old
hormone? J Thyroid Res, 2013;2013:312104, doi; 10.1155/2013/312104, Epub 2013 Feh 25

Abstract: Although the role of thyroid hormone during embryonic developmant has long been
recognized, its role later in adult life remains largely unknown, Howewver, several lines of
evidence show that thyroid hormone is crucial to the response to stress and to poststress
racovery and repair. Along this line, TH administration in almost every tissua resulted in tissue
repair after varfous injuries intluding ischemia, chemical insuits, induction of inflammation, or
exposure ta radiation, This novel action may be of therapeutic relevance, and thyroid
hormone may constitute a paradigm for pharmacologic-induced tissue repair/regeneration,

C) Shulga A, Rivera C. Interplay between thyroxin, BDNF and GABA In injured néurans.
Neuroscience. 2013 Jun 3;239:241-52, dof: 10.1016/].neuroscience.2012.12,007. Epub 2012 Dee
13.

Abstract: Accumulating experimental evidence suggests that groups of neurons in the CNS might
react to pathological insults by activating developmental-ike programs for survival,
regeneration and re-establishment of lost cannections. For instance, in cell and animal models it
wag shown that after trauma mature central neurons become dependent on brain-derived
nheuratraphic factor {BDNF) trophic support for survival, This event is preceded by a shift of
postsynaptic GABAA receptor-mediated responses from hyperpolarization to developmental
ltke depofarization. These profound functional changes in GARAA receptor-mediated
transmission and tha requirement of injured neurens far BONF troghic support are
interdependent. Thyroid hormanes (THs) play a crucial role in the development of the nervous
systam, having significant effects on dendritic branching, synaptogenesis and axonal growth to
name a few. In the adult nervous system TH thyroxin has been shown to have a
neuraprotective effect and ta promote regeneration in experimental trawma models,
Interestingly, after trauma thera [s a qualitative change in the regulatory effect of thyroxin on
BDNF expression 83 well as on GABAergic transmission. in this review we provide an overview
of the post-traumatic changes in these signaling systems and discuss the potential significance
of thelr interactions for the devaiopment of novel therapeutic strategies,
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The results of test of thyrold function of israel Stinson are:
4/17/16 TSH: 0.07 {nermal 0,7-5)
4/17/16: T4: 0.4 (Normal .8-1.7}

Israel’s braln (hypothalamus) Is not produelng sufficient TSH, thyrold stimulating
hormone, which has a half-life of only a few minutes,

If image scans are pot sensitive ennugh to detect circulation in hig brain, his brain may
be only functionalty silent but stifl functionally recoverstile if proper treatment Is glven,

T4 is low and brain edema has turned into brain myxedema. If T4 s given, brain
circulation can increase and resume normal levels, thereby restoring normal neurological and
hypothalamic functian, ‘

11, Israel is dependent upon ventilator to keep him allve. Tracheostomy Is indicated to facilitate his

wreatment and care. A tracheostomy needs to be done. If the endotracheal tube is removed, very likely
{srael's airway will not remain open for breathing, if 1srael is disconnected from the ventilator, he likely

would be unable to breathe on his own becausa of the duration of time he has been on the ventiiator.

i2. " ‘With proper medical trestment as proposed by:his parents, fsrael I likely to.continue to live,

and rmay find limited 1o full recoyery of brain function, and may pessibly-regdin.consclousness,

13.  Israel has a beating heart without support by a pacemaker or medications. Israel has circulstion

and regpiration and many interdependent functioning organs including llver, kidneys and pancreas. In

spite of Jow thyroid israel’s body manifests healing. Israal Stinson I3 8 living person who passes urine and

~~guld digest food and have bowe! movaments if he were fed through a nasogastric or PEG tube, These ™
_aredynctions that do not accurina cadaver after true-death, ../

14. * \Patientsin 8 condition similar to Is '.'3.5'_ Stingon'’s clinical state may indeed achieve total or partial
‘fieurglégical recovery dven after having fulfilled: critaria of "brain death” legally sccepted in.the State of
“Talfornis; or established anywhiéra in the warld, provided that they racelve treatments based on recent

* ‘clantific fidings {altoiigh ot yeE commbhly Tncorgorted inte medical practics).

-~

15,  The criterla for "braln death” are multiple and there is no consensus s to which set of criterla to
use {Naurology 2008), The criteria supposedly demonstrate alleged brain damage from whick the
patient cannot recover, However, there are many patlents who have recoverad after a declaration of
“hrain death." (See below.) Israel s not deceased; Israel is not a cadaver. sraet has a beating heart with
a strong pulse, blood pressure and circulation. lsraal makes urine and would digest food and hive bowel
movements if he is fed. These are Indications that Israel is alive.

16, israel needs a warming device, but he Is not 2 cold corpse. His body temperature has not
equilibrated with the environmental tempersture as wouid have oceurred if lsrael were a corpse.
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17, The latest sciantific reports Indicate that patients deemed to be “brain dead" are actually
neuralogically recoverable. | racognize that such treatments are not commonly done. Further it is
recognized that the public and the Court must be wondering why doctors don't all agree that "brain
death” is true death, Israel, like many others, continues to live in spite oflittle or no attention to detail
necessary for treating a person on a ventifator. srael, like all of us neads thyroid hormone, Many
persons are on thyrold hormone because they would die without it.

48.  The diagnosis of “brain death" iz currently based on the occurrence of severe brain sweliing
unrespansive to current therapeutic methods. The brain swelling In tsrael Stinson began with the
cardiorespiratory arrest that occurred more than 3 weeks ago, Progressive expansion of brain swelling
raises the prassure inside the skull thereby compressing the bload vessals that supply nutrlents and '
oxygen to the brain tissue itself, Upon reaching maximum levels, the pressure inside the skull may
aventually stop the carebral blood flow causing brain damage. However, israel Stinson may achieve
sven complete or nearly complete neuralogical racavery if he Is given praper treatment soan, Every day
that passes, Israel is deprived of adequate nutrition and thyroid hormone reguired for healing,

19,  The questions presented here refer to (1) the unreliability of methods that have been used to
identify death and (2} the fact that no therapeutic methods that would engble brain recovery have been
used so far. [ fact, the implementation of nutrition and adequate therapeutic methods are belng
ohstructed In the hope that lsrael's heart stops heating, thereby precluding his racovery thraugh the
implementation of new therapautic methodologies.

20, Israel Stinson’s brain Is prabably supplied by 8 partially reduced level of blood flow, insufficlant
to allow full functioning of his brain, such as cantrol of respiratary muscles and production of a hormone
controfled by the brain Itself, This is called thyroid stimulating harmone, TSH, which then stimeutates the
thyroid gland to produce its own hormones. With insufficient amount TSH lsrael has hypothyroidism.
The consequent deficiency of thyroid hormones sustains cerebral adema and prevents proper
functioning of the brain that control respiratory muscles,

31.  Onthe other hand, partizlly reduced blood flaw to his birain, degpite being sufficient to maintsin
vitality of the brain, is too low to be detectad through imaging tests currently used for that purpose.
Emplaying these methads cusrently used for the daclaration of “brain death" confounds NO EVIDENCE
of cireulation to his brain with actual ABSENCE of circulation to his brein, Both reduced availability of
thyrald hormones and partial reduction of brain blood flow also inhibit brain electrical activity, thereby
greventing the detection of brain waves on the FEG. The methods currently used for the declaration of
“brain death® confound flat brain waves with the lack of vitatity of the cerebral cortex, It is noted that

EEG has not been done on Israel Stinsan,

72.  In1975, loseph, a patient of mine, wasan a ventllator for 6 weaks, He wouldn't move or
breathe. An EEG was flat without brainwaves, which was interpreted by neurologists as "consistent with
cerebrat death.” it was suggested to stop treatment, | continued to treat him. Eventually, loseph was
weaned from the ventilatar, went to schoal and is now married and has 3 children.

23.  In 2013, Ishi MchMath was In hospital In Oakland, CA. When |visited her in the hospital in
Oakland, Jahl was in a condition similar to Israel. A death certificate was issued on Jahi on December 12,
2013. Sahf was transferred to New Jersey where trachecstomy and gastrestomy were done and thyrold
medication wes given, Multipte naurologists recently evaluated tahiand found that she no fonger fulfills

5
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any criteria for “brain death. Since Jahi has been in New Jersey, she has had her 14" and 15" birthdays.
Tha doctars in Oakdand declared Jshi dead and Issved a death certificate, Jahi's mother sald no to taking
Jahi’s organs and no to turning off her ventilator. lsrael's parents are saying no to taking Israel’s organs
and to taking away his life support, Just like Jahi’s mother!

24.  The fact that fsrael’s brain still controls or af least partially contrals his blood pressure and
temperature and produces some thyroid stimulating hormone indicates that his brain is functioning and
not irreversibly damaged. Rather, israel is in a condition best described inlayman's terms as similar to
partial hibernation — a status 1o which an insufficient production of thyrold hormones aiso contributes.

25 The administration of thyrold hormene constitutes a fundamentsl therapeutic method that can
reduce brain edama, relleving tha pressure of cerebral edema on blood vessels and restoring hormal
levels of braln biood flow. By reestabiishing the normal range of brain bleod flow, recovery of his brain
can be expected. In other words, he would regain cansclousnass and breathe an his own (without the
aid of mechanical ventilation). That, however, cannot be accomplished by using onfy a ventilator and not
giving adequate nutrition. |srael indeed requires active treatment capable of [nducing neuralogical
recavery. Correction of other metabelic disorders may enhance his chances of recovery,

26. Even a parson In optimal ciinical condition wauld he at risk of death after weeks of
hypothyroidism and anly sugar (similar to only 7-up), lsrael Stinson needsa Caurt order requiring Kaiser
Parmanente to actively promote the implementation of all measures necessary for Israel's survival snd
neurological recovary, Including tracheostomy, gastrostomy, thyroid hormone, and proper nutrition to

prevent death.
27.  Israel Stinson needs tha following procedures done;
a, Tracheostomy and gastrostomy
b, Serum T3, T4, TSH and TRH (thyroid releasing hormone).

¢. levothyroxine 25 mcg nasbenterlcallv, nasogastrically or IV avery 6 hours the first
day; dosa needs to be adjusted thereafter in accord with TSH, T3 and T4,

d. Samplas for lab tests for growth hormone {maybe serum samples can be frozen for
future non-STAT tests).

e, Serum insulin-fike growth factor | (1G F-1) to evaluate grawth hormone deficiency.

§.  Parathormone (PTH) and 25{OH)D3 to evaluate vitamin D deflciency and
raplacemerit.

g Continue to follow elactrolytes {sodiutm, chioride, potassium, magnesium, total and
ionized calcium}, creatinine and BUN.

h. Continued monitoring of blood gases.
I Sarum aloumin and proteln levals.
j.  €BCincluding WBC with differential and platelet count.

k. Urinalysis (including quéntltative uring culture and 24-hour urine proteln),

6
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Continue accurate Intake and Output.

Diet with 40 g of protein per day (nasoenterically or nasoga strically). Fat intravenous
until feedings are into stomach.

IV fluids {volume and cumﬁosltion to be changed according to daily serum levels of
alactrolytes (sodium, chloride, potassium, magnesium, total and jonized calclum)
and fluid balance. :

Water, nasoenterically or nasogastrically, if necessary to treat hypernatremia -
volume and frequancy accarding to serum sodium. '

fludrocortisone Acetate (Flarinef®) Tablats USP, 0.1 mg - one
tablet {nasoenterically ar nasogastrically) per day,

prednisone 10 mg (nasoenterically or nasogastrically) twice per day;

Cantinue Vasopressin IM, or Desmopressin acetate nasal spray {DDAVP - synthetic
vasopressin analogue) one or two times per day according to urinary output;

Human growth hormone (somatropin) [0.006 mg/fkg/day {12 kg = 0.07 mg per dayl}
subcutaneously; -

Arginine Alpha Ketoglutarate (AAKG) powder 10 g diluted in water (nasaenterically
or nasogastrically) four timas per day;

Pyridaxal-phosphate {"coenzymated 86", PLP) - sublingual administration four times
per day;

Taurine 2 g diluted in water (nasbentericallv or nasogastrically) four times per day;

Cholecsiciferol 30.000 IV three times per day {nasoenterically or nasogastrically) for
3 days, Then 7,000 IU thraa times per day (nasoenterically or nasogastrically) from
day 4.

Riboflavin 20 mg four times per day {nasoentericelly or nasogastrically)
Folic acid 5 mg two times per day (nasoenterically of nasogastrically).

vitamin B12 1,000 mcg once per day (nasoenterically or nasogastrically).

aa. Concentrate / mercurv—ffee omaga-3 (DHA / EPA) 3 cc four times per day

{nasoenterically of nasogastrically).

bh. Chest physiotherapy

cc. Blood gases; adjust ventilator accordingly.

dd. Keep oxygen saturation 92.98%

ea. Alr mattress that cycles and rotates air.

#. Pressor agents to keep BP at 70-80/50-60.

7
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27. in a situation such as this where cantinued provision of iife~sustaining measures such as
ventilator, medications, water and nutrition are at Issue, 1t is my professional judgment that the decision
regarding thelr appropriateness rests with the family, not the madical profession.

References to some of those who have recovered after 2 declaration of “hrain death”:

Haspital staff began discussing the prospect of harvesting her organs for donation when she squeezed
her mother's hand. Kopf was mistakenly declared dead In hospital but squaezed her mother's hand in

‘breathtaking miracle.’

ZUFrom% Wictim 20!:0%205 2 BC | a?dHJ

Zack Dunlap from Gklahoma, Doctors sald he was dead, and a transplant team was ready to take his
organs — until 8 young man came back to life

hito://wwiw,msnbe.msn.com m/id/23768436/:http.//www lifesitenews.com m/ldn/2008/ma r[08032702,h§
1, March 2008

Rae Kupferschmidt: htto:/ fmww difesitenews.comy/ldn/2008/feb/08021508 htm, Fehméry 2008,

Frenchman began breathing on own as docs prepared to harvest his organs

wiviv. msnhc, com/id

Austrafian woman survives "braln death" of freww li site' $,L0Mm raip-dead-woman-
recovers- hushand-refuses-te-withdraw-life-s rt U
ggur§g=|,§f_¢§iteNgm.gom+Daily+Ngﬂ§]gtter§;gtm campaign=231fd2c2c9-

LifeSiteMews co adlines0s 12 2011&utm me =pmal

Val Thomas from West Virginia
WOMAN WAKES AFTER HEART STOPPED, RIGOR MORTIS SET IN

hfr‘tn,[[www,fgxnews.ggm[;;gg;m.ggg3.357463,09 heml
httg://www Jifesitenews.com/in/2008/mav/08052709.htr, May 2008.
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References that "brain death” is not true death include:

loffe, A, Brain Death is Not Death: A Critique of the Concept, Criterion, and Tests of Brain Death,
Reviews in the Neurosclencas, 20, 187-198 {2008), and Rix, 1990; McCullagh, 1993; Evans, 1994; Jones,
1995; Watanabe, 1997, Cranford, 1998; Potts &t al., 2000; Taylar, 1997; Reuter, 200%; tock, 20G2; Byrne
and Weaver, 2004; Zamparetti et al,, 2004; de Mattei, 2008; Joffe, 2007; Truog, 2007; Karakatsanls,
2008; Varheijde et al., 2009. Even the Prasident's Council an Bioethics (2008}, in ks white paper, has

rejected "brain death” as true death.
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In what circumstances will a neonatologist decide
a patient is not a resuscitation candidate?

Peter Danlel Murray, Denise Esserman,? Mark Randolph Mercurio™*

ABSYRACT

Objective The purgose of this study was to determine
the opinions of practising neonatalogists regarding the
ethical permissibility of unilateral Do Not Atempt
Resuscitation (DNAR) dacislans In the neonatal intensive
care unit,

Study design An anonymous survey regarding the
permissibillty of unilateral DNAR ordars for three dlinical
vignettes was sent 1o members of the Amerkan
Academy of Pediatrics Section of Peringtal Medicine.
Results There wera 490 aut of 8 possibie 3000
respandents (16%). A majarity (76%) responded that 8
urilataral DNAR decision would be permisslble in cases
for which survival was fett to he impassible. A minority
{25%) responded ‘yex” when asked if 3 unifateral DNAR

ordar would be permissible based solely on neurological -
. prognosls, '

Concluslons A majority of neonatologlsts belleved
unllateral ONAR decistans are ethically permiseible if
survival js felt ta be Impossible, but rot permissile
based solely on poor neurlogical prognosls. This has
significant, implications for ciinicat care,

{NTRODUCTION

A unilareral Do Not Awcmpt Resuscitation (DINAR)
order refors to « dacision by & physician/medical
ream that ic made withour permission oF assent
from the patient or the parent's surrogate decision-
makee. Possible jusifications might Include the
belief that en acterapred comucivation would affae
no benefit o the patient, or that any possible
benefir would be cueweighed by the buedens to the
patiout,’ Proponents of unilateral DNAR decisions
assere that they avoid vanecessary and painful inter-
ventions at the end of life. Verious medical associa-
tlons, including the American Medical Association
(AMA), have published codes of erhics that allow
physicians et to provids interventions that they do
niot Eeel woald be beneficial, but determination of
which interveations mighe he beneficial i3 often
nebulous? > Opponenss of unflatecal DNAR orders
argus that they vsurp the padens’ or furrogace
decision-makers’ cchical ond logal authesdity to
make decisions.”

While theee it acknowledgement that the
parents’ cight to make decisions for their child is
genexally to be respected, the physician’s responsi-
bilides somedmes inclsds protecting the paticnt
from teeatment corsidazed hasmful er Inhumane.’
We believe that neonatofogists have pacticular
familiarity with the concept of imiatccal DNAR
decislons, given thae they are, at dmes, consuleed
regarding carc snd possiblc resuecitation for an

Infant belows the threshold of visbility, and mighe at
times dedide to forgo amempts #f resuscleation
withooe explicidy secking pavental agreement, in
coset wheredn sucvival is felt to be impossible,” We
byparhesiad that a substantial pestion of neonatal-
ogists would therefore acknowledge that they find
undlatcral DNAR decisions cthically scesprable in at
feast iome circumstances,

STUDY DESIGN

An anonymous survey was gent to mambars of the
Amedcan Academy of Pedlateles Section of
Perinatal Medicine (now the Section  on
Neonaeal-Perinatal Mcdicine) using serveymonkey.
com. The copsent was impliad by completion of
the survey. The sutvey congisted of three elinical
vignerees followed by questions regurding the per-
misahility of a unllateral DINAR order for the spe-
¢ific cam. Demographic Information (year In
practice; intensive earc unit (JCU) level; umit cap-
acity; the presence of wainees and the presence of &
neonacal or paediatrle pallistive caes aervice) was
alsn collscred In an aempt to decermine ehe effect
of these characeetlsties on nconatologises’ willing-
wess @ place a unilateral DNAR order, The suevey
was gent on 4 Seprember 2014 o the 3000
racmbexs of the Ametican Academy of Pediatrics
Saction of Perinatal Medlcng who had an email
address listed with the secion listserve and
remnzdined open for 2 weeks.

Hypothesical vignettes were designed to deter-
ming neenaoleglsts’ opinions regarding the ethical
permissibillty of unilatersl DINAR ondets in thees
seotings: (1} » pacient unlikely o survive & resnscita-
tiom, (2) 3 patlent who may survive a resuscitation
but would be nenrologically devsstared and (3) a
patient for whem there is no curstive treatment
avallable (box 1), The fest vignewe conceened
Feanle, ¢ preterm Infant barn at 22+5 weeks gests-
tlon who, despite intensiva sfforts, i dying. The
nconatologist in this vignette believes che patient
wifl not mrvive a resuscitation atcampt. There has
not yot been & disensslon with the family in this
vignetee. The respondents are asked whother
placing 2 unilateral DNAR order is accsprable
when survival is felt to be unlikely, and whea sur-
vival is falt to be Impossible, and sre then asked i
they would place sueh an order, Methods of con-
fict mediatlon in the event of disagreement
between the family and che physician wgacding &
DNAR order were also queried in this vignete.

The second vignente concerned Jenndfer, a cerm
fomle with severe lLissencophaly who 5 having
sesplratory decompensarion, The purposa of rhis

B8M) Mty P, of 81,/ Mag Ethics 2016,0c1-6, doi:10.1136medthics-2015-102841 m I
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vignems was 0o query the opinion of neomasologion regarding
cases in which survival might be possihle after o rosuscitacion, bue
with poar naweelogical ontcome, Theee questions Kollowed this
vignene and cenmved svound the peemissibility of unilateral DNAR,
orders in cages where there Is paor newrologicel prognosls,

‘The third vignetee desaribed Pranne, 2 tevm female who had a
pulmonsry areery shunt placed shortly after bixth, which is aow
falling. Pranne also bears 2 diagnosis that {5 associared with &
poor neurological prognosis, This vignette was designed to
quary neonatologing opinions regarding unilateral DNAR

“orders in cases for which thore arc mo curative tréammentz
available, 7

The primary outcome measurc was whecher or noc the
‘quaried neonztologiet felt the unllateral DNAR etder was cthic-
ally pexmissible for the given vignette, x* tosts af association
were uscd to determine whether responsés differsd by the
demographic characteristics, Analyaes were conducted using SAS
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V9,3 (Cary, North Caroling, USA). Sratistical significanca was
established av 0.03,

RESULTS

Thexe were 490 reaponscs out of & possibla 3000 mponderm
(1654), Selecsad demographic data concernlng the rexpondents
are pravided in teble 1. For questions such as ‘What is the level
of the it in which you currently practisa?’, some tespondents
golected more than one zesponse. For the primary outcome, bar
graphe are shown regarding the perceived permissibility of «
unilateral DNAR decition for each vignetto fn figures 1-3.

For the first vignetis, when asked if s unilateral DNAR order
would be appropriate whes sarvival s feit to be unlilely, 6146
of cegpondents mawored yes (Question 1.1). An even greatéx
majority answered in the sffirmative (7796) when the quistion i
changed o indicate i infant for whom sarvival wes fele to be
impossible (Question 2,1). While a dear majority of respondine
angwered that @ unilteral DNAR. order would be permissible if
smvival was fclt o be impossthle or unlikely, anly 5196 of
respondents snswered chet they would sctually placs mch en
order themselves in this firse vignetee (Question 3,1), In cases of
physician—pacent confiier rsgarding what is perceived as best for
che patfent, the vast majority of respandemm cited thics com-
sadtree consultation as & method of conflict resalution, The next
most cited revource was consultation with the medical direcror
or secion chicf, followed by case discussion wich a represenea-
tive of the dsk manugement departmnent, Very few respondencs
answered that thoy would pursus temporary castody from the
courts in cases of phydeizn-pavene disagreement.
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Figura 1 Peicentage who answered 'yos’ to vignema 1 questions

1, Is a unilateral Bo Not Attempt Resuscitation ?DNAR] permissibla
when survival i; unikaly?

2. I¢ a ynitateral DNAR permissible when survival Is Impossibite?

3, Would you actuslly enter the arder in this casa?

turvsy RD, et 3l Med Ethics 2006;0:1-6. doic 0.1 136/medathics-2015.162941
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Figure 2 Percentage who answered ‘yes' to vignette 2 questions

3. 5 a unilaters] Do Not Attempt Resuscitation {DMAR) permissible in
cases associated with a poor quality of life? '

2_ is o unitatera! ONAR permissible in cases where the diagnosls 1s

unknown?
3, Would you enter & unileteral DNAR in this case?

For the second vignette, meant to quecy oplniona regarding a
undlareral DNAR oedee in cases of poor neurological progansis,
119 (25%) of the neonatologiss vesponded char i was ethically
permissible to place & unilatecal DNAR order based on a poor
neurological prognoals and long-tetm prospects for paor qualicy
of life {Question 1.2), Forty-nine (10%) answercd in the afficma-
tive when asted i they would zcually place a unilaceral DNAR
order themaelves hased on the infarmaden prosented in vignette
2 {Question 3.2), Forty-one (8,5%) responded that it was ethic.

- glly permissible to place & unilstorsl DNAR order when & ding-
nosls s untmown (Question 2.2).

Vignette 3 conearned a crideally ill infant with 2 poor neuro-
logical progiosis who will succumb to congenical heart digease
unloss surgically corrected. Neonatologises were asked if 2 unl-
lateral DNAR order would be appropriace if no ewsadve treat-
ment were available. Twa hondred and sixty-six (S7%4)
respondents fele s unilateral DNAR ardee wenld be apprapriate
in such o case (Question 1.3}, and 171 (37%) responded that
they acmally weonld enace such an ordec (Question 3.3 Of
nore, 378 (8104} folv the CT surgery team was justified in net
pecforming & potentially life-saving therapy haged on the
ptients poor nenvological progrosls (Question 2.3).

When analysing the effect of years in praceice en opinions
regaxding pesisaibility of a onilateral DNAR order, nconagolo-
glsts with more then 18 years® experlonce weré lege likely to
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Figure 3 Percentags who answesed ‘yas’ to vignaite 3 questions
1. Is 2 unilatezad Do Not Attempt Resuscitation (DNAR) permissible
when na ather curative therapy exists? )

2. Is the cardiothorack {CV) surgical team justified In net operating

biased on 2 poor quelity of lite?
3. Wauld yau erer a unilateral DNAR In this case?

tn prdtke =15 Y005 fopmaka » 1y

Figure § Percentage viho answered “yes’ by years In practics whan
askad if a unilateral Do Not Artempt Resuscitation (ONAR) wes
permissible in cases where survlval Is imposslble, p<0.00V.

respond ‘yes' {p<0.0001) when sarvlval was felt to be impas-
sible, a3 shawn in figuro 4, though cven i thae grep 2 clear
wajoriy responded in the affiemative.

Two hundred and eighry-seven (629) of the respandents
answercd yes when asked iF they had & pacdiarlc or nconetal
palliative cace service. Approximatcly S09 (223) of these polled
answerad thar theit institation had o weiten policy requiring
parcntal permission to withhold cardiopalmonary tesseitation
[CPR} with 126 (179%) answiring chat they did not koow If
such s poliey existed in theit institusion, Sevenry-four per cent
of polled neonatologiets angwered that they wark with medical
trainees in some capacity. There were no statistically significant
differances in the opinions vegarding the pacmissibility of & uni-
lateral DNAR order when analysed by the presence of a pallis-
tive ‘cara service, the presonce of a wiitean policy regarding
DINAR orders ot the presemee of medical teainees.

DISCUSSION

In an emlier publication, we oxplored echical argaments in
favour of, and opposed to, unilateral DNAR orders in pacdiat-
rics, Por this anudy, we sought to détermine the opinions and
approaches of a large number of neonacologlsts wich regard to
the uss of vnilaressl DNAR orders, It is onr undevstanding and
axperlence that neonatologists cormmonly invoke what is a de
facto vnilateral DNAR order in the delivery room settiog, in
that shey commeonly do nor offee perents che option of
aczempted resuscitation at bag than 22 weeks' gestation, bazed
an the percelved impomibility of success, Swch an approach
would bs congistene with recammendations of the American
Academy of Pedlatrics,” tho Canadian Pedisric Soclery® and che
Nufficld Councit in the URL® Thus, we postulated thar 2 signifi-
¢ant percantage of neanatofogists would find a unilateral DINAR
order to be ethically sccepeable for ap lesst some neonatal inten-
sive care unic (NICU) patients, including those for whowm sur-
vival iz falt ro b seecemely unlikely or impossible. The Sndings
of this survzy supportad that hypothesis; & majority of the nso-
watclogists surveyed (5194) agreed thay a anitateral DNAR arder
is ethically acceptable when srvival is extremely unlikely, and
an even gesater majority (7796) ageced When survival was felc to
be impossible.

While ethical antlyses can be found in the liccratuee cegarding
unilateral DNAR ogdets, shis i, o owr knowledge, the first
survey to addeass the opinions of a large number of neonatolo-
giste on <his quession.’ In 2012, Morpacs & af sorveyed
Pacdiatric Intensive Care Unit (FICK) physielans and found that
the majoricy of respondents were not in favour of unilarecal
DNAR decisions In scitings with extemely poor prognosis,

Murray I, of . J Medd Bhics 20160:1-5. dait10.1736imedethics- 1015102941
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though they did not explicitly wipulate in their vigneates thas
survivel was felt te be impossible, The exception in their smdy
was 8 case for which the chitd had been declared brain dead;
for that cese, a msiorl:z of PICU phiysicians did feel unilatecal
DINAR was aceeptable.'® Nevertheless, the genaral disgrasrcnt
with urdlatezal DNAR orders noted in the study of PICU phyal-
cians ¢tands in conwast to the responses of mconarelogiss
described in this paper,

A potentlaf explanation for this discrepancy may derive from
the nconstolagints’ experiences with cxtremely proterm hew-
borns delivered below the limic of viability In our experience,
uniloteral DNAR docisions arc often made in such a secting.
While the management of potients in the delivery room (DR)
might ot be completely analogous to cither the PICU or the
NICU, that increased famillarity of the neonatologists with unt-
lateral DNAR in the delivery coom miight nevestheless influence
their approach To a patient in die NICU. Put anocher way,
umless a neonarologist voutinely offexs resuscitation to pazénts
for avery exteemely preserm newbom, regardless of gestational
age or chance of viabilicy; he/she has necessatily bad experienca
wish anitaters! DINAR decisions, T may then be that excending
the same ressoning to the NICU setting, and in particular tha
case whercin sarvival it £t to b impossible, is a less difficale
stap for the neongtaloglat than for the PICU physician, Tt must
be scknowledged, however, that despite & perceprion of athical
equivalence, withholding inubation and assisred ventilation in
the DR may neverthcless feel very diffevent staff, and more
impozantly to parents, eompaved with the NICU. A percoption
of acceptability of unilateral DNAR in the DR dacs not neces-
garily yield the same aenge in the NICU, Thus, it js = dgnificant
finding thas most responding aeonatologiats found Ir acceprable
in the NMICU andec certain Gecumstances.

Another patential explanation of a possible differerice in

 approaches in the NICU and PICU could relate to the difference

in the paychological impset of msrmging newhorns exclusively,
compared with also managing oldes children, This is ctrrainly a
complex subject, and clesrly beyond the scope of this essay, bue
raay neverthaless play an Emportant role in physiclans” think-
ing®* Einally, it ia worth neting thar in some of Morpasia’s
vignettes the patients were old ¢nough to have formed, and pos-
slbly cxpressed, opintana regasding reanscltation, This highlighes
another important difference in cesusciration decisions in these
two very different settings. ‘ :

Though the ethical analysis of onitarera DNAR weas explored
in greater decail in aur earlicr essay, at least a belef summary of
some relevant arguments seems warranted. One argument in
favonr of the vse of unilareral DNAR orders, for cases wherein
surylval is believed impossible, velaces @ the potential burdens to
the patient of a pracedaxe that appeats to offer no significant
benefie, This weuld inclade the rek of pain doring the attempted
resuscation, and possibly duxing a period of protracted dying.
This ¢¢ems a violadon of the child's tight o merey. Thae is, the
right not co be made so underga potentially painful inervantons
that offér no significant benefic to the patient. The needs of the
parents, such ag the need to belivve alf efforts weee madc to save
cheir child, are alse a valid concern, however, and it séoms xea-
sonable thar they shauld often be weighed in the decislon vegard-
ing DNAR starus, Still, we would counsel consideration of the
Kamian imperative not to make the child geroz solely a5 & means
to eomeone slsc's énds, even his parents.** Also, there Is concern
about the potandal deception of parents when physiclans
avmmpt something that offets no chance of success,

In simaatlons wheeeln sarvival is fele v be impossible, some
have suggested a feigned acempt at resuscitation, sometimes

s

referred to as o ‘slow code or *Hollywood code,’ with o real
gosl of rastoring vitel igns.'® Whils wo believe tho modves of
those who have advocited this approach are sometimed landable
{cg. reducing the parents’ wioring by sparing them the decision
regarding DNAR siatut), we agree with thaso who suggest ehis is
an unnecessary deccprion. Rather chen feign an amempt 0
restore vital elgns oc subility; we have advacated for 2 unilaceral
DNAR. decision mugbd with compassionate explznaron in
cerrain expreme casea.” 1 Wi hellove ther uailateral DNAR is 2
complex athical quastion, Wwith thoughtful and dadicated physi-
cians coming down on both sides, and strong arguments 1O he
made on both sides, and refer the reader to out carlier publica-
tion on this subjecs fora more detailed and puanced discussion.'
A summary of our srguiments can be found i bax 1.

1t is understandabic that the numbsr of thoss who considered

unilateral DNAR permissible increased sobstantially when the

chance of sucecss went from ‘unlikely” to ‘impossible,' The impes-
foctions of our yrogioade abilices rightly loom large in this
mattee, ' and it se¢rna wisc that we shovld require a high dogree of
canfidence in any perdved progrosis before we permit icto limlt
the optians offercd to paressts. It is noe surprising that incweased
confidence in the prognosis would yield a groater number of physis
clans wilting to decidaor act based upon that prognos,

While a clear majoricy of responding neonatelogiss found 2
unilateral declsion ethically permissiblo when sutvival was not felt
to be postible, only helf would acoually chooss ta enact DINAR
withowt parental spprovel. ‘Thers arc, for nearly all of us, things
that wa consider ethically pezmissible, but that we onrselvea wauld
nat choose 1o do, Witk many ethical questions, theze arc com-
monly twa separate thesholde: firss, isic ethically permissible, and
second (s higher theshold), would you do It Put another way,
there is ofen a lower thzeshold for what is permissible than for
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what is advisehle. This is also wae for many medical desisions, A
given opton may be something onc might find permissibls for any
physician to do, bue not necessaelly the therapende path hefshe
waonld choosa to take. And so it might be wirh a unilareral DNAR
orxder; for some of the respondents, it may have zeached the lower
theothold of permissibility, though they chemselves would not do
i, nor tecommend itvo 2 collcague.
The discrepancy betweca what some neanstologists consider
acceptable, and what they wounld actually do, should also be
" considered in light of the professional climate in Ametlean
medicine, Tt has been reportad that physicdane in the USA com-
monly initiate and continua erearment wntll c is virwally cectain
that the paticas will dic, taking a ‘waiting for near certainty’
approath to end of life.’? Comfort or familiarity with ehis
approach, conpled with fear of medical uncerraincy, and perhaps
also foar of mccusations of medical weglect andfor litigation,
mighe forcher explain 2 physician’s refuctance ¢o encae a wailac-
eral DNAR. ncder Into the medical record, even when he or she
perteives thar to do so wauld be seceptable. For some, it might
amouns to the conclusion that, “It would be ethically pexmis-
_ sibla ta do it, but pecsonally T would aor tzka the rigk.”

The majosity of respondemts did not consider 2 unilateral
DNAR decision based salely on poor neurclogical progansis to
ba permissible, which was conslstent with eshical arguments pro-
vioudly presented.’ Determining thar en infant's neurelogical
prognosis and pradicted quality of life arc too poor to warfant
CPR, without seeking parental ageeement, requires giving prece-
dence not only to the physician’s medical judgement, bur also to
the physician’s vatue judgements. It must be acknowledged that
phyticlans® prognostications about the leval of disability ave
sometimes wrong, and that quality of life assessments arc aub-
sctive, 8 17 Thus, we shace the intnition expressed by moss neo-
natologiws i this sady, that # DINAR order without parental
agreement, based solely on predicred nearological diasblling
would b inappropriate in nearly all cases, Flowever, there may
be extreme examples of nenrological disability, not covered by
these vignettes, for which & unilateral DNAR order would be
considored accepiable to many nconatologists and othacs,
Current debate regarding resuscltation for paticnts with Trisomy
13 or 18 may, at Jeast in parr, be tied to this question,

Vignewoe 3 conarncd a child who, dug ta a grim nevcologleal
proguosis from an incurable underying disordar, had been
judged incligible for potentially life-saving eardiothorecic (CT)
anvgery, The intent with this cass was 10 quety the opinion of
neonarologits regarding tnilareral DNAR orders when other
important treatient Js being been withheld. A majoxity of neo-
natologista (S748) believe a wnilatceal DNAR order would be
permissiblc, though fer fower (3794) would ensct such an order
in this case. Interestingly, far more respondents fele the CT
surgeon was justifivd jn making a unilareeal refasal regarding
surgery, compared with those who fole ic permissible for the
nconaologist 1o make such « unilateral declslon regarding resus-
citation in chis cate (829 va 57%) )

The disconnecr between what the respandents fele was per-
missible £or the CT surgeon and nconatologist may be explained
in pat by the fact that the surgery is far more invalved, saquir-
ing more time, effory and weilisation of resources, as well as
being more invazive, Another possible factor is the more imeme-
diate result of the decision, While botk rcfusals could eventualiy
vesultin dearh, a death relaced to a refusal to opecare may often
be Less immediate than the death that xcsults from 3 refusal 1o

parform CPR. Thers may also be very diiferent percaptions
regarding desth sssociated with the surgery comnpated with
amcmpted CFR, the former more likaly to have negative

implicasions andfor consequences for che physician, Luady it
may Be, in the minds of some, thar there is something funds-
mcnatally different, and more obligatory; abaut CPR compared
with other tcegtments, This peceaived differsace could male
CPR, for many, a nowhle excoption 1o the widely held necion
wichi; the medicsl profession thae a physician i not obligated
2o offer or attempt # wéatment that canaor work. The ethical
justification for that percelved exceprion, however, is pot imme-
diaecly obvions, This disconnact should be srudied farther, bug
acceptance of refusal by the nconatologist or the sucgecn may
witimarcly both be roated, ac beast in pars, in the belisf thac the
physician retalna the moral suthority to make some decizions
abiout the purposes to which his ox her skills can be poe®?

More experienced physicians were Jess likely than their less
experienced peers to make a unilateral declsion regarding resus-
clation when sievival was felr to be impossible, chough a major-
ity of them still considerad it acceptable. This difference nright
be explained in pare by haviag greater expeience with, and
appreciation For, the reality documented by Meadow ef al, that
physicians snd others in the NICU gre not pardeularly goad at
predicring which patieats will dic.'® Also, while shis survey did
not asle when the respondents began practising, some of the
regpondents in the >15 yesrs in practce category may have
been in medicsl school, residency or fellowship ducing times of
landmark ethical cases in paediatrics, Perhaps being cducated in
the envitonment of the Baby Do regulacions, and che ethical
upheaval that emsucd, laads 1o a greater relucrance to wmake
sesuscltacion decisions unllatcrally.

This suxvey soudy has scveral imlrations, The responss rase of
168 is 1o, and thus chess dara may oot scevrataly represeat the
views of mosr Americn neconmologiss, There may have been &
sclection blas, in that those favouring ent viewpoint or another -
might be moze likely to respond to a swrvey such as this. Iriz also
poumible that nesnavologists who are members of the American
Academy of Pedluries {AAP) perinaral section axe not truly repre-
sentative of the proftssion. While evéry atompr was made ©
male the vigneteas as realistic a8 possible, they are vexy brief snap-
ghots or what ars ofeen far more complicated imarians, and thns
san the risk of overslnplification. For dlinical secnarios whereln
the decigion was alteady mads for a unilateral DNAR order, -
rezpandsnts may have bean subject to a status guo bias in decitian
m thus gaing along with information/decision already pre-
scneed # For many, a jodgement regarding wndlateral DINAR
mighc be influenced by faccors thar were nat discussed, such as pat-
ental peefarences, refigion and £amily siowadion,

CONCLUSION

Most neonarologists sutveyed belicved unilateral DNAR decl-
stons mude hy physicians art ethically parmissible when survival
is felt by the physician to be unlilecly, and an gven grester niajor-
ity balieved it peemisible when susvival was Felt to be impossible.
However, mosr did not peyeeive unilateral DNAR arders as being
permissible when based solely on poor progaosts regarding dis-
ahilicy. This suggeecs thatunilateral DINAR decisions, teaditionally
snd cusrently sometimes tnace In the DR, axe also sometimes
being made in the NICU, Ethics! justification for such darisians
may be based on concern. for wnnecessary burden to the child,
bue often hinge an the degtee of cortainty regardiog prognosis
The reluctance w0 uniliterdlly withhold potentially life-saving
tesuscitation, bazed solely an nevrological prognosie, may be jus-
tified by an appreciation of the inherent subjectvicy of value jud-
gements regarding dlssbitiey and qualicy of life, Whether the
setting s poor prognosis for survival or poor neurelogical

Mutray PD, et &f, § Med Ethics 2016,0:1-5. dot:10,1136mardethics-2018-10284)
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prognoii,  significant number of neonatologisrs come dawn on.
anch side of the question of unilacerel DNAR. g
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DECLARATION OF ANGELA CLEMENTE

|, Angela Clemente, declare and state the following:

1. am currently leading the coordination of the transfer of care for Israel Elijah
Stinson’s transfer from Roseville Kaiser Woman and Children’s Center to a home
setting that will be medically equipped for his specialized needs located in New
Jersey.

2. | am a Forensic Intelligence Analyst/Congressional Consultant and Paralegal
with twenty years experience in Pathology, Clinical Laboratory and Emergency
Medicine. | have worked extensively on cases with severe brain injuries.

3. Since 2008 | have been the leading coordinator in the United States for this type
of delicate and specialized transfer of care specifically handling the sfate to state
transfers of adults and children with varying degrees of medical fragility to include
a vast majority of our patient-clients who have been given the criteria of “orain
death.”

4. | became aware of and urgently requested to help with this case on Wednesday
April 20, 2016 at around 12:30am and the following day | enlisted my team of
highly skilled medical and legal experts.

5. We immediately put in place a Medical Life Flight on standby that is able to
accommodate the intensive medical needs of Israel. The medical life flight can
accommodate 1-2 family members, the patient and up to three medical
professionals for his care. The flight includes ground transportation both from the
releasing facility to the Medical Life Flight and then by ground ambulance to the
receiving home for long term care.

6. Ourteam is also helping the family and their attorney in coordinating and
implementing a long-term care plan that will help them in transitioning to New
Jersey for their permanent residency. This comprehensive plan will include
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providing srael and his immediate family with consulting services that will help
them to receive expedited medical benefits, certified and licensed medical staff
that will be needed for this child’s immediate care upon arrival, coordinating help
with providing his in-home medicai equipment, housing and transportation needs
for the family and any additional social service type of programs needed for this
family. '

7. It is most imperative for this child’s well being that the famify not have any
barriers for their child’s current medical needs to transition into a smooth and
coordinated release fram Roseville Kaiser Woman's and Children’s center.

8. The current time provided to me in coordinating this complex type of transfer
(which | have handled throughout the United States for years) is severely
compromised because of the extremely limited time barrier. This type of
coordinated effort would require at minimum 7 to 10 business days and an effort
on the releasing hospital's part for the medically appropriate procedures needed
for transfer of care for this patient.

-5
of

9. We are willing to assist this family with the full scope of our services and continue
the coordinated effort but given our experience with our previous cases that have
the “brain death” determination it is imperative that the family be provided
appropriate fime for our team to coordinate this as we would in all other cases of

similarly complex nature.

I declare under penalty of perjury that the foregoing information is true and correct.
Executed this 27th day of April, 2016 under penalty of perjury pursuant to the laws of
the State of California. ' .

Angela Clemente
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FILED

Supsrior Court o7 Calife
Counly of Placer mnia

APR 27 2016 | g4

Jaks Chatters
Executive Gfficor &/1

By: K. Harding, Depuiy

SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY QF PLACER

iSRAEL STINSON by and through .
JONEE FONSECA, his mother
Petitioner;
V.
UC DAVIS CHILDREN'S HOSPITAL:
KAISER PERMANENTE ROSEVILLE
MEDICAL CENTER-WOMEN AND
CHILDREN'S CENTER,
.Respondent

Case No.: S-CV-0037673

ORDER AFTER HEARING
NEXT HEARING:

April 29,2016

9:00 a.m.
Department 43

Petitioner and applicant Jonee Fonseca has applied for a temporary

restrainihg order directed to Kaiser Permanent Roseville Medical Center—

Women and Children’s Center concerning medical care and intervention
provided to her son Israel Stinson. TRO proceedings were previously heard

April 14, 15 and 22, 2016,

A continued hearing was held April 27, 2016, in Department 43, the
Hon. Michael W. Jones, presiding. Ms. Fonseca and Nathaniel Stinson,
minor's father, appeared with Alexandra Snyder, Esq. Jason J. Curliano,
Esq., and Drexwell M. Jones, Esq., appeared for Kaiser Foundation

-1 -
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Hospitals. At the court's request Roger Coffman, Esg., Senior Deputy
County Counsel for Placer County was also present, representing the Placer
County Public Guardian. Richard Robinson and Laura Moreno,

representatives of Kaiser, were also present.

Having considered the argument of and information provided through
counsel, including declarations and other writings offered by Ms, Fonseca
and Mr. Stinson, the court makes the orders which follow. These orders are
made to implement the Health and Safety Code section 1254.4 reasonably
brief period of accommaodation for Israel's family.

It is ordered that:
(1} Jonee Fonseca and Nathanlel Stinson shall be afforded an

additional brief opportunity to transfer Israel Stinson to a medical facility
agreeable to the parties, which facility has agreed to admit Israei;

(2) Transportation of Israel to the facility referred to in preceding
paragraph (1) shail be by Air Care 1 or another transportation service
agreeabie to the partiés; '

(3) Kaiser will cooperate with and facilitate Israel's transfer and will
take necessary ‘steps, in the o._rdinary course, to prepare Israel for transport,
and will transfer care and support of Israel to Air Care 1 or another |

transportation service agreeable to the parties;
(4) Israel's attending physician at Kaiser Roseville will communicate

with Air Care 1 or another transportation service agreeable to the parties to
assure they have proper staffing and equipment to transfer Israel;

(5) Israel's attending physician at Kaiser Roseville will communicate
with the admitting physician at the facility referredto above in paragraph
(1) to facilitate continucus care and to assure the admitting facility is
prepared to recelve Israel;

(6) The restraining order currently in place, which requires that

(a) Kaiser shall continue to provide cardlio-pulmonary support

-2 -
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to Israel Stinson as is currently being provided;
(b) Kaiser shall provideﬁmedications currently administered to
Israel; however, physiclans or attending staff may adjust medications
to the extent possible to maihtain Israel's stability, givén his present
condition; | |
. (¢) Kaiser shall continue to provide. nutrition to Israel in the
manner currently provided to the extent possible to maintain Israel's
_ stabllity, given his present condition; -
shall continue in effect until and shall automatically dissolve upon the earlier |
of: | '
(a) Israel's discharge from Kaiser Permanente Hospital in
Roseville; for this purpose, dischafge means Israel's physical exit
from the hospital; olr |
(b) Friday, April 29, 2016, 9:00 a.m.
Kaiser's legal responsibility for.Israel's care and treatment will cease when
the restraining order dissolves,
(7) This matter is set for further proceedings April 29, 2016, 9:00
a.m., in Department 43.
- If the restraining order has dissolved pursuant to paragraph (6), |
supra, the court intends to dismiss this action. The parties have stipulated
that the court will thereafter have no jurisdiction over minor, petitioner or

" |respondents under this proceeding.

The court finds that this order provides the reasonably brief perlod of
time under Health and Safety Code section 1254.4, ,
IT IS SO ORDERED. % [
DATED: April 27, 2016 | WY ‘
Hén.Michael W. Jones//
Judde of the Superioy Court
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SUPERIOR COURT OF TEE STATE OF CALIFCRNIA
IN AND FOR THE COUNTY OF PLACER

---c0o---

DEPARTMENT NO. 43
HON. MICHAEL W. JONES,

5-CV-0037673

JUDGE
ISRAEL STINSON by and
through )

JONEE FONSECA, his mother, )
)

Petitioner, )

) versus
) Case No
)
)

UC DAVIS CHILDREN'S MEDICAL
HOSPITAL; KAISER
PERMANENTE )

ROSEVILLE MEDICAL CENTER-WOMEN )
AND CHILDREN'S CENTER,

)
)
Respondent. )

——000-14

CRTER'™S TRANSCRIPT

FRIDAY, APRIL 29, 2016
PETITION HEARING
---000---18

APPEARANCES :

MARY R. GALLAGHER, CSR #10749
MCA COURT REPORTERS (800) 600-1904




Case 2:16-cv-00889-KIM-EFB Document 14-12 Filed 05/01/16 Page 3 of 27

1
2
3
4
13 FOR THE PETITIONER: LIFE
LEGAL DEFENSE FOUNDATICN
BY: ALEXANDRA M. SNYDEER, ESQ.
20 P.0O. Box 2015
Napa, California 94558
21
22 FOR THE RESPONDENT:
BUTY & CURLIANO LLP
BY: JASON J. CURLIANG,
ESQ.
23 and
MADELINE L. BUTY, ESQ.
24 516 16th Street
Oakland, California 94512
25
260 [REPORTED BY: MARY R. GALLAGHER, CSR #10749

ROSEVILLE, CALIFORNIA

27
28

FRIDAY, APRIL 29, 2016¢, 9:10 A.M.

DEPARTMENT 43, HONCRABLE MICHAEL W. JONES, Presiding

-——-000---

The matter of ISRAEL STINSON by and through JONEE
FONSECA, his mother, Petitioner, wversus UC DAVIS
CHILDREN'S MEDICAL HOSPITAL; KAISER PERMANENTE

ROSEVILLE 8 MEDICAL CENTER-WOMEN AND CHILDREN'S

CENTER, Respondent,

case number $5-CV-0037673, came regularly this day before

MARY R. GALLAGHER, CSR #10749
MOA COURT REPCRTERS (800) 600-1904




Case 2:16-cv-00889-KIM-EFB Document 14-12 Filed 05/01/16 Page 4 of 27

1
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14

15
16

17

19

20
21

24

27
28

the Honorable MICHAEL W. JONES, Judge of the Superior 11
Court of the State of California, in and for the County of
12 Placer, Department Number 43 thereof.

The Petitioner was represented by ALEXANDRA M.

SNYDER, Life Legal Defense Foundation, acting as
her

Ccounsel.

The Respondent was represented by JASCON J.
CURLIANC

and MADELINE L. BUTY, Buty & Curliano LLP, acting
as its 18 Counsel.

The following proceedings were
had, to wit:

-—-00o-—-

THE COURT: 211 right. Good
morning, folks.22 Mr. Curliano
is present on behalf Kaiser. And
Mr. Jones 23 isn't present, but
we have someone else,

MS. BUTY: Good morning, your Honor. Madeline

MARY R. GALLAGHER, CSR #10749
MOA COURT REPORTERS (800) 600-1904
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Buty.
THE COURT: And last name spelled?
MS. BUTY: B-u-t-y.

THE COURT: Thank yocu, Ms. Buty. And good morning

to each of you.
MS. BUTY: Good morning.
MR. CURLIANO: Good morning, your Honor.

THE CCURT: All right, folks. We are here under
the restraining order that was to dissclve today. I
understand you folks have gone to another court seeking
some intervention with another court. So where do we 8
stand with respect to this Court and these proceedings 9

now, Ms. Snyder?

MS. SNYDER: Well, it was our understanding that

the order would dissclve today. And we —-- we have
a

hospital that is currently assessing Israel's

situation. 13 And we'll have the conclusion of

that assessment we're

hoping tomorrow or Sunday. They are working through the

MARY R. GALLAGHER, CSR #10749
MOA CQURT REPORTERS (800) 600-1904
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weekend to make that assessment. As you know we've worked
very hard and continue to work very hard to have Israel
17 transferred to another facility.
Ultimately, his parents would like him in-home
care. I know that sounds unbelievable given his

situation, but it is very common for patients that
are in

Israel's condition to be transferred to home care,
sc that

they're not in ICU. They are -- have a feeding
tube, a

breathing tube and then they are monitored by a
nurse who

supervises and then by a medical team who does

intervention as necessary.

THE COURT: Are you representing whether any
ofthose individuals are persons who were
transferred from a state where a determination of

brain death was made and

MARY R. GALLAGHER, CSR #10749
MOA COURT REPORTERS (800) &00-19C4
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after the determination of brain death that there was an
order from the court that ordered a gastrointestinal tube

and air intubation?

MS. SNYDER: No. Fortunately, there are not that

many cases —-—
THE COURT: I understand.

MS., SNYDER: -- like this. So the most -- the one

that's most analogous would be the case of Jahi
McMath and

that's really a case of first impression in this
state, I

believe -- but not in this court, of course. And
in that

case Jahi had to be transferred to another
hospital in

order to have those procedures, but she is now at
home

in-home care and the type of care that I
described.

THE CQOURT: Understand.

MS. SNYDER: But you're correct, the hospital did

not perform those procedures.

MARY R. GALLAGHER, CSR #10749
MOA COURT REPORTERS (800) 600-1904
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THE COURT: Nor did Judge Grillo order that.18
MS. SNYDER: That is accurate. And I do
understand
that and I understand your position, your Honor, I do.
And we've been really pleading with the hospital teo dc 21
this. But the hospital that we are working with right now

22 is —-- like I said, they're assessing Israel's case.

They would do those procedures in that hospital
and

then put him on a step-down plan to home care if
they do

receive him. They do have to do -- it is not a
decision

that they can make lightly and, certainly, it's
not a decision that one perscn can make.

So they're meeting with their ethics committee
today and tomorrow as I mentioned and then with a group of

physicians that would be responsible for Israel's care at

that point.
THE COURT: All right.

MS. SNYDER: I don't know —— I mean 1f there's

MARY R. GALLAGHER, CSR #10749
MOA COURT REPCRTERS (800) 600-1904
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1
2
3

14G

12

toukh him,

anything at all that we can do to facilitate -- we
tolid

the other hospital the parents are willing to
waive the

liability in that case. And that they're willing
to do

anything and -- and I will say I did go to see the
parents
last night. And they --— I -- when I go in I see

Israel 11 and I usually say, "Hi, Israel,"” you

know.

And last night I went to his bedside. I did not 13

but I said, "Hi, Israel," and he turned his

14 |head and moved toward me. ©Now, I understand the doctors 15

willl describe that as a brain stem -- not a brain stem, a

16 spinal cord reflex.

17 First of all, I don't know hcow they're

18 distinguishing between the spinal cord and the
brain stem.

27

28

MARY R. GALLAGHER, CSR #10749
MOA COURT REPORTERS (800) 600-1904
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19

The California law says there has tc complete

cessation of 20 function in all parts of brain,

including the brain stem.

21 And if the spinal cord is able to generate a reflex and

22 response to stimulus, then, maybe, we don't know enough

24

25

26

vgrsus dead,

yvou off

27
28

23 about the spinal cord to make these determinations.

And I do understand that that is not your rcle,

your Honor, but there are indications that this
boy is

made profoundly disabled, but not dead. And that
is, obviously, such a significant distinction.
And if there is any indicaticn that he is disabled
I just think we need to error on the side of even
a disability, as profound as it may be —--
THE COURT: I understand, and I don't mean to cut
MS. SNYDER: That's okay.

THE COURT: -- Let me finish. I want you to, in

that context, I want you to address what
determination,

MARY R. GALLAGHER, CSR #10749
MOA COURT REPORTERS (800) 600-1904
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because I know this Court has -- even before the
Court

became involved, there was the opportunity for a
period of

time. A&And since this Court has been involved for
there to

be an evaluation by a physician of their own

choosing -12 MS. SNYDER: Yes.

THE COURT: -- of Petitioner. And my understanding

is that has not taken place.

MS. SNYDER: No. We, actually, had two
physicians.

We had a neurologist, who was not able to come up.

And

then we had a cardiologist. &And I realize that
the 18 hospital would like us to have a
neurologist. And we 19 would, certainly, like to
have a neurologist.

But at that point we had a neurologist who had

indicated -- and I don't have the s-mail with me,
but I do

10
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have the e-mail to that effect, that he would come
out, 23 that was this Tuesday, to perfcorm an

examination. He

texted me on -- I believe it was either Sunday night or
Monday and said he was not able to make it. I don't know

why, he did not provide a reason why. S0 it's not for
lack of trying cor even commitment. And once we got that

commitment, we focused our efforts elsewhere.

THE CCURT: Right. Understanding.

MS. SNYDER: And we're, certainly, more than
willing to revisit the possibility of having a
neurologist or another physician exam Israel again.

THE COURT: I understand. And, please, don't

misunderstand me. I'm simply trying to confirm
what T

believe the state of events 1s, that there's been
this

period c¢f time that I have indicated -- and I'm
just

confirming that during that period of time and up
to right

11
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1
2
3
4
10 now as we sit here and speak, there is and has not
been
11 any arrangements for any independent determination
on
12 behalf of the Petitioner?
13 MS. SNYDER: That is -—- there's been an
arrangement
14 on cur end, but not an arrangement that was
fulfilled --
15 THE COURT: Right.
16 MS. SNYDER: -- and that, actually, brought
17 somebody into the hcspital, that is correct,
cutside of 18 Dr. Byrne who is an out-of-state
neonatologist and who's
19 declaration we submitted last week.
20 THE COURT: Thank you.
21 MS. SNYDER: Thank you.
22 THE COURT: And next is the determinaticn would be
23 termination of this Court already made at the last
24 proceedings in terms of compliance with 7180,
I've not
27
28

12
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Kaiser.

Davis.

seen anything further presented to demonstrate
that the

determinations made by the two independent
physicians at

And I understand each of your positions as to UC

And I hope you understand this Court's focusing on

the two independent physicians at Kaiser. I've not seen

anything, a declaration or anything that demonstrates

that those were done anything in anything other than a

medically accepted matter.

MS. SNYDER: Yes. And I don't know if you're

familiar, but in the State of Nevada there was
anocther

unfortunate case invelving a 20-year old college
student

who was also declared brain dead. And in that
case the

Supreme Court of Nevada in a ruling of seven to
zero found 11 issue with the accepted medical
standards themselves.

That those standards that are, essentially, the

13
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1
2
3
4
13 guidelines put forth by the American Academy of
Neurology
14 are possibly not sufficient to determine brain
death with
15 absolute certainty. And even the American Academy
of
16 Neurology has issued its own -- they had
guestions. They 17 revised the standards in the
-- the guidelines in Z2010.
18 There are still questions with regard to the apnea
19 test, the safety of the apnea test that the
American
20 Academy of Neurology, itself, raises. So -- and I
do
21 understand your position --
22 THE COURT: Yes.
23 MS. SNYDER: -- I know it's what the law says. I
24 : do.
25 THE COQURT: And remember, I'm familiar with many
26 aspects of this case. In my prior --
MS. SNYDER: And I appreciate that, your Honor.
THE COURT: =-- as a litigator in this particular
27
28

14
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1

2

3

4
area in traumatic brain injury cases. Again, with respect
to the law in this case and what has happened here,
that's what I need to focus on. And I've not seen
anything attacking the Kaiser determination. Thus, the
Court

5 | provided the -- what the Court interpreted to be a 6

refasonable period of time under 1254.4 to extend to today. 7

MS. SNYDER: Uh-huh.

8 THE CCURT: And I'm not hearing anything else with 9

respect to that aspect now.

10 MS. SNYDER: Uh-huh. As I said I -- we do have --

11 we on do have this confirmation from the hospital.
Our

i2 main focus right now and -- I mean we don't have a
team of

13 litigators. And I don't even have a paralegal.
And

14 that's not the business of this Court, I
understand that.

15 But our efforts really have been focused on
getting

27

28
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Israel released to another facility as much as I
would

like to lock into the law and looking into all of

the 18 issues that I menticned, and even that yocu
mentioned, 19 whether every step was truly

followed.

You know, I mean we do have questions. And I'm

trying to, you know, again, work with physicians
as I have

time, but to look at the transmitral doppler that

was done 23 by UC Davis that showed, "a near

absence of blood flow to

the brain, but not a complete absence of blood
flow to the

brain."
And the other thing that I want to mention, your
Honor, is that we don't know exactly what happened at UC

Davis. And that is something that I will not take up, but
the parents may take up in another matter. And -

THE COURT: Which to could be clear -- which I think

16
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it's clear, which is why I am discounting, 1f you

will, 1f that's the proper terminology of the UC Davis
determination --
MS. SNYDER: Absolutely.
THE CCURT: -- and solely for my purpocses
relying8 on the two independent examinations at
Kaiser.

MS. SNYDER: Right, but they're -- and I understand

this doesn't have anything to do with Kaiser. And
we're

not in any way saying that it does, just to be
clear. But

there are guestions as to what happened. And --

and -13 when you look at recovery in those

situations, you know, I

mean there is a difference between what happens when a 15
tient is dead and what happens when a patient is alive 16
d living in some way.

So —-- and so those questions remain to be
answered.

17
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And, certainly, I'm not going to answer those
guestions, 19 but that could be for another

matter. And there's -- T

would say even evidence inherent Iin this little
boy that

-— and I don't want tc¢ talk about him 1n terms of

evidence, but you know --

THE COURT: In terms cof these proceedings in this

case --
MS. SNYDER: Uh-huh.

THE COURT: -- again, confirming, I
understandthere's been an order that was signed by
Judge Nunley that puts into place, in essence -- I
don't want to call it an extension cf these
proceedings, but a new proceeding that has a
temporary restraining order in place?

MS. SNYDER: Yes.

THE COURT: All right. With an interesting twist

and caveat in his order that wasn't contained in my order,

be it as it may. Anything further, Ms. Snyder?

18
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7 MS. SNYDER: No, your Henor. And I do want to 8

thlank you. I know this has been extremely difficult.

9 It's difficult for everybody. We appreciate even the
10 hospital's position, we're -- thank God, that these are
11 very rare cases, but we appreciate your —-- just your 12

attenticn to this matter and to this family. So thank you
13 wvery much.

14 THE COURT: Notwithstanding the rarity of these 15
issjpes. And as you say, "fortunately," they are rare.

16 Nevertheless, the rarity of those, have consequence. And
17 I understand, Ms. Fonseca, and, Mr. Stinson, rare as it

18 may be, makes no difference in your minds. It's very 19
real. And I understand and I appreciate that. 20

MS. SNYDER: And I don't know 1f Ms. Fonseca or

21 Mr. Stinson have anything to add at this point.

22

23 THE FATHER: I just want to say thank you. Thank

24 you, your Honor, for what you did so far. Thank
you so

25 much.

27

28
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26 THE CCURT: Mr. Curliano, cr, Ms. Buty?
MR. CURLIANO: Just briefly, your Honor. 2nd T

can certainly respond if the Court is inclined to have

Kaiser —-- with respect to the statements made by Ms.
Snlyder, advocacy aside, your Honor, we'wve both within the
bounds of the law which permits us to do. Focusing back on

thiis case, what we have here we have an undisputed 5 record,

wilth testimony by Dr. Myette, that is the cnly

6 evidence that was provided to the Court.

7 Petitioners have been given an ample opportunity, I

8 believe, to locate and have someone testify. And I
think

9 at face value, that's a difficult thing for them
do. I

10 can also represent that since the TRC has been
granted,

11 Kalser has been ready, willing and able to accept a
formal

12 request to have privileges granted tc the
appropriate

13 physician to examine and look at Israel. 2And I
think

27

28
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counsel has confirmed that by what she said. That

has 15 never occurred. We've never been asked to

do that. 16 So it's not a case where Kaiser

may have disagreed 17 with the type of physician

or the type of examination.
The request simply hasn't been made. So I go back to what
Dr. Myette had to say. I can represent to the Court, as I
have before, I speak with Dr. Myette on a daily basis many
21 times, nothing has changed in terms of an improvement.
And Israel's conditicn, separate and apart from what may
have been noticed by a layperson, perhaps, or may have
24 been on a video.

And unless the Court has any guestions specific to

this -- and the Court is aware of the order. I
was golng to bring that to the Court's attention,
but it sounds like, your Honor, has a copy of it

from the Eastern

District. I would like to thank the Court for the time

dealing with what are very tough issues, obviously.

21
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THE COURT: Thank you. Anything further on behalf of the
Petiticner?
THE MOTHER: No.
MS. SNYDER: No, your Heonor. Thank you.
THE CQURT: All right. For the reasons that are8
stated throughout the entire record of these
events and

this particular case, it is a —-- I can't even put
words,

you can say, "sad, tragic," you can put any
adjustive you

wish to with respect to the type of case, but
words can

never describe it.

And I think you folks realize that the law

requires, as I'm obliged when I took an ocath to
follow the

law. And the law of the State of California under
7180

and 7181, as I've indicated based upon the record
before

this Court, has been met and complied with
including that

22
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safety valve, if you will, of 7180 in particular,
1254.4 19 was recognized by this Court at the

last proceeding.

And the Court determined the reasonableness or

standard and period of time to which there has
been no

further comment or evidence presented tTc¢ dispute
what the

Court has determined. And as of this time the
temporary

restraining order will dissolve as indicated
within that

order itself. And the petition is hereby
dismissed with

recognition that there is the order for the
Federal Court that is in place. 0Okay. Thank you
folks. MR. CURLIANO: Thank you, your

Honor.

THE MOTHER: Thank you, your Honor.
THE FATHER: Thank you, your Honor.

MS. SNYDER: Thank you, your Honor.

23
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~--000--~

(The proceedings concluded at 9:34 a.m.)

- 24
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SUPERIOR COURT OF THE STATE COF CALIFORNTA
IN AND FOR THE COUNTY OF PLACER
==-000--
ISRAEL STINSON, by and through )
JONEE FONSECA, his mother, )
5 )
Petitiocner, )
6 }y Case No.
versus ) S-CV-0037673
7 )
UC DAVIS CHILDREN'S MEDICAL )
8 HOSPILTAL; KAISER
PERMANENTE )
ROSEVILLE MEDICAL CENTER-WOMEN ) REPORTER'S
9 AND CHILDREN'S CENTER,
} TRANSCRIPT
)
i0 Defendants. )
11
12
STATE OF CALIFORNIA )
13 } ss COUNTY
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i4
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16 the State of California, do hereby certify that
the
17 foregoing pages 1 through 16, inclusive, comprises
a true
18 and correct transcript of the proceedings had in
the
é 19 above-entitled matter held on April 29, 2016.
§ 20 I also certify that portions of the transcript are
| 21 governed by the provisions of CCP 237 (a) (2} and
that all
22 personal juror identifying information has been
redacted.
23 IN WITNESS WHEREOF, I have subscribed this?4
certificate at Roseville, California, this 29th
day of 25 April, 2016,
26
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27
28
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CLINICAL GUIDELINES

Guidelines for the Determination of

Brain Death in Infants and Children:

An Update of the 1987 Task Force
Recommendations—Executive Summary

Thomas A. Nakagawa, MD, FAAP, FCCM,"? Stephen Ashwal, MD, >4
Mudit Mathur, MD, FAAP,"? Mohan Mysore, MD, FAAP, FCCM,'2
and the Committee for Determination of Brain Death in Infants Children’

Ohjective: To review and revise the 1987 pediatric brain death guidelines.

Methods: Relevant literature was reviewed. Recommendations were developed using the GRADE (Grading of
Recommendations Assessment, Development, and Evaluation) system.

Conclusions and Recommendations: {1) Determination of brain death in term newborns, infants, and children is a
clinical diagnosis based on the absence of neurologic function with a known irreversible cause of coma. Because of
insufficient data in the literature, recommendations for preterm infants <37 weeks gestational age are not included
in these guidelines. (2) Hypotension, hypothermia, and metabolic disturbances should be treated and corrected, and
medications that can interfere with the neurclegic examination and apnea testing should be discontinued allowing
for adequate clearance before proceeding with these evaluations. {3) Two examinations including apnea testing with
each examination separated by an observation period are required. Examinations should be performed by different
attending physicians. Apnea testing may be performed by the same physician. An observation period of 24 hours for
term newborns (37 weeks gestational age) to 30 days of age and 12 hours for infants and children (>30 days to 18
years) is recommended. The first examination determines the child has met the accepted neurologic examination
criteria for brain death. The second examination confirms brain death based on an unchanged and irreversible
condition. Assessment of neurclagic function after cardiopulmonary resuscitation or other severe acute brain injuries
should be deferred for 24 hours or longer if there are concerns or inconsistencies in the examination. (4) Apnea
testing to support the diagnosis of brain death must be performed safely and requires documentation of an arterial
PaCO, 20mmHg above the baseline and >60mmHg with no respiratory effort during the testing period. If the apnea
test cannot be safely completed, an ancillary study should be performed. (5) Ancillary studies (electroencephalogram
and radionuclide cerebral blood flow) are not required to establish brain death and are not a substitute for the
neurologic examination. Ancillary studies may be used to assist the clinician in making the diagnosis of brain death
{a) when components of the examination or apnea testing cannot be completed safely due to the underlying medical
condition of the patient; (b) if there is uncertainty about the results of the neurdlagic examination; {c} if a medication
effect may be present; or (d) to reduce the interexamination observation period. When ancillary studies are used, a
second clinical examination and apnea test should be performed, and components that can be completed must
remain consistent with brain death. In this instance, the observation interval may be shortened, and the second
neurologic examination and apnea test (or all components that are able to be completed safely) can be performed

at any time thereafter. (&) Death is declared when these above criteria are fulfilled.
ANN NEUROL 2012;71:573-585

he Pediatric Section of the Society of Critical Care Neurology Society, formed a multidisciplinary committee of
Medicine and the Section on Critical Care of the Amer- medical and surgical subspecialists under the auspices of the
ican Academy of Pediatrics, in conjunction with the Child American College of Critical Care Medicine to review and
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ANNALS of Neurology

revise the 1987 guidelines. Its purpose was to review the
neonatal and pediatric literature from 1987, including
any ptior relevant lizerature, and update recommendations
regarding appropriate examination criteria and use of an-
ciflary testing to diagnose brain death in neonares,
mnfants, and children, The committee was also charged
with developing a checklist to provide guidance and
standardization to determine and document brain death.
Uniformity in the determination of brain death should
allow physicians to pronounce brain death in pediatric
patients in a more precise and orderly manner and ensure
that all components of the examination are performed
and appropriately documented. The committee believes
these revised diagnostic guidelines (Table 1} and a stand-
ardized checklise form (Table 2) will assist physicians in
determining and documenting brain death in children.
This should ensure broader acceptance and utilization of
such uniform criteria,

This update aftirms the definition of death as stated
in the 1987 pediatric guidelines established by multiple
organizations as follows: “An individual who has sus-
tained either (1) irreversible cessation of circulatory and
respiratory functions, or (2) irreversible cessation of all
functions of the entire brain, including the brainstem, is
dead. A determination of death must be made in accord-
ance with accepted medical standards.”

The committee recognizes that medical judgment
of involved pediatric specialists will direct the appropui-
ate course for the medical evaluation and diagnosis of
brain death. The committee also recognizes thar no
national brain death law exists. State starutes and pol-
icy may restrict determination of brain death in certain
circumstances. Physicians should become familiar with
laws and policies in their respective institution. The
committee also recognizes that vatiability exists for the
age designation of pediatric trauma patients. In some
states, the age of the pediatric twauma patient is
defined as <14 years of age. Trauma and intensive
care practitioners are encouraged to follow state/local
regulations governing the specified age of pediatric
trauma patients. o

The following is an exccutive summary of the
recommendations produced from this committee. The
full report is available in Critical Care Medicine and
Pediatrics.®? The committee believes these guidelines
to be an important step in protecting the health and
safety of all infants and children. These revised clinicat
guidelines and accompanying checklist are intended to
provide an updated framework to promorte standardiza-
tien of the neurologic exam and use of ancillary stud-
jes based on the evidence available to the committee
at the time of publicacion.

574

Recommendations

Term Newborns (37 Weeks Gestational Age)
to Children 18 Years of Age

DEFINITION OF BRAIN DEATH AND COMPONENTS
OF THE CLINICAL EXAMINATION. Brain death is a
clinical diagnosis based on the absence of neurologic
function with a known diagnosis that has resulted in irre-
versible coma, Coma and apnea must coexist to diagnose
brain death., A complete neurologic examination that
includes the elements outlined in Table 3 is mandarory
to determine brain death; all compenents must be appro-
priately documented, An =algorithm to diagnose brain
death in infants and children is provided in the Figure.

PREREQUISITES FOR INITIATING A CLINICAL BRAIN
DEATH EVALUATION. Determination of brain death
by neurologic examination should be performed in the
setting of normal age-appropriate physiologic parameters.
Facrors potentially influencing the neurologic examina-
tion thar must be cotrected prior to examination and
apnea testing include:

¢ Shock or persistent hypotension. Systolic blood pressure
or mean arterial pressure should be in an acceptable range
{systolic blood pressure not less than 2 standard devia-
tions below age approptiace norm) based on age. Place-
ment of an indwelling arcerial catheter is recommended
w ensure that blood pressure remains within a normal
range during the process of diagnosing brain death and to
accurately measure PaCO, levels during apnea testing,

¢ Hypothermia. Hypothermia is known to depress cen-
tral nervous system funcrion™ and may lead to a false
diagnosis of brain death. Hypothermiz may alter me-
wabolism and clearance of medications that can inter-
fere with brain death resting. Efforts to adequately
rewarm before performing any neurologic examination
and maintain temperature during the observation pe-
riod are essential. A core body temperature of >35°C
(95°F) should be achieved and maintained during ex-
amination and eesting to determine death.

» Severe metabolic disturbances. Severe metabolic distur-
bances can cause reversible coma and interfere with the
clinical evaluation ro determine brain death. Reversible
conditions such as severe electralyte imbalances, hyper-
or hypoglycemia, severe pH disturbances, severe hepatic
or renal dysfuncion, or inborn errors of metabolism
may cause coma in a neonate, infant, or child.*® These
conditions should be identified and treated before evalu-
ation for brain death, especially in situations where the
dlinical history does not provide a reasonable explana-
tion for the neurclogic status of the child.

Yolume 71, No. 4
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TABLE 1: Summary Recommendations for the Dlagnasm of Brain Death in Neonates, Infants, and Children

Recommendation ..~ RENT. Ev1dence Recommendauon
S IR . Score Score
. 1. Determination of brain death in neonates, infants, and children relies High Strong

on a clinical diagnosis that is based on the absence of neurologic
function with a known irreversible cause of coma. Coma and apnea
must coexist to diagnose brain death. This diagnosis should be made
by physicians who have evaluated the history and completed the
neurologic examinations.

2. Prc1equ1a[tee for initiating a bmm death evalua{mn-

A Hypotensmn, hypotherimia, and metabolic disturbances that could High Strong
affect the neurological examination must be corrected prior to
examination for bram death.

B. Scdatlves, andlgcslcs, neuromuscuhr blocl(crs, and ant[convulsanr Moderate Strong
agents should be discontinued for a reasonable time period based on
elimination half-life of the pharmaco[oglc agent to ensure they do not
affect the neurologic examination. Knowledge of the total amount of
each agent (mg/kg) administered since hospital admission may provide
useful information concerning the risk of continued medication effects.
Blood or plasma levels to confirm that high of supratherapeutic levels
of anticonvulsants with sedative effects are not present should be
obtained (if available} and repeated as needed or until the levels are
in the low ro mid therayeutu. range,

C. The diagrosis of brain death based on ncurcloglc exarmination alone Moderate Strong
should not be made if supratherapeutic or high therapeutic levels of
sedative agents are present. When levels are in the low or mid
therapeutic range, medication effects sufficient to affect the results of
the neurologic examination are unlikely. If uncerainty remains, an
ancillary study should be performed.

D. Assessment of neuloioglc function mz.y be unrehable 1mmedmte[y Modesate Strong i
following cardiopulmonary resuscitation or other severe acute brain
injuries, and evaluation for brain death should be deferred for 24 w
48 hours or iongcr if there are concerns or inconsistencies
in the exammatlon.

3 Number of examinations, examiners, and observmon penods.

A. Two examinations including apnea testing with each examination Moderate Strong
separated by an observation period are required.

B. The examinations should be performed by different attending Low Strong
physicians involved in the care of the child. The apnea test may be
performed by the same physician, preferably the attending physician
who is managing ventilator care of the child.

C. Recommended observation periods: Moderate Strong

2. 24 hours for neanates (37 weels gestation to term infants
30 days of age).

b. 12 hours for mfants and children (>30 days to 18 ycars)

D. The first examination determines the child has met neurologic Moderate Strong
examination criteria for brain death. The second examination,
performed by a different aending physician, confirms thar the
child has fulfilled criteria for brain death.

E. Assessment of neurologic function may be unteliable immediately Moderate Strong
following cardiopulmanary resuscitation or other severe acute
brain injuries, and evaluation for brain death should be deferred
for 24 to 48 hours or longer if there are concerns or inconsistencies
in the examination.
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TABLE 1 (Continued)

Recommendatmn

4. Apnea testing:

A. Apnea temng must be perfmmcd safe[y and rcqiurcs documentation

of an areerial PaCO, 20mmHg above the baseline PaCQy and
>60mmHg with no respiratory effort during the testing period to
support the diagnosis of brain death. Some infants and children with
chronic respiratory disease or insufficiency may only be responsive
to supranormal PaCQO; levels. In this instance, the PaCO; level
should increase to >20mmHg above the baseline PaCO; level,

. If the apnea test cannot be performed duc to a medical

contraindication or cannot be completed because of hemodynamic
instability, desaturation to <85%, or an inability to reach a PaCO,
of >60mmHg, an ancillary study should be performed.

5. Ancillary studies:

A. Ancillary studies (EEG and radionuclide CBF) are not required to

=

establish brain death unless the clinical examination or apnea test
cannot be completed.

. Ancillary studles are not a substitute for the neurologic examination.

. For all age groups, ancillary studies can be used to assist the clinician in

making the diagnosis of brain death ro reduce the observation period
or {i) when components of the examination or apnea testing cannot be
completed safely due to the underlying ‘medical condition of the
patieny; (ii) if there is uncertainty about the results of the neurologic
examination; or (i) if a medication effect may interfere with evaluadon
of the partient. If the ancillary study supports the diagnosis, the second
examination and apnea testing can then be performed. When an
anci[lary stuc[y is used to reduce the observaton period, all aspects of the
examination and apnea testing should be completed and documentcd

. When an 'mcdlary study is used because there are inherent examination

limitations {ie, 1 to iii in 5C above), then components of the
examination done initially should be completed and documented

. IF the ancillary study is equivocal or if there is concern aboue the

validity of the ancillary study, the patient cannot be pronounced dead.
The patient should continue w be observed unil brain death can be
declared on dlinical examination criteria and apnea testing, or a follow-up
ancillary study can be performed to assist with the determinadon of brain
death. A waiting period of 24 hours is recommended before further
clinical reevaluation or repeat ancillary study is performed.

Supportive patient care should continue during this time period.

.‘ G. Declaration of deach:

A. Death is declared afrer confirmation and completion of the second

B.

clinical examinarion and apnea test,

When ancillary studies are used, documentation of components

from the second clinical examinarion that can be completed must

remain consistent with brain death. All aspects of the clinical examination,
including the apnea test, or ancillary studies must be appropriately
documented.

. C The clinical examination sﬁduld be carried our by experienced

’ GRADE (Grading of: Rewmmenrl.mons
~Jogical consensus-based: approach, was use

clinicians who are familiar with infants and children, and have
specific training in neurocritical care.

Evidence

" Score

Moderate

Moderate

Moderate

Moderate
Moderate

High

Moderate

High

High

High

* The Evidetice Score s based on the strength;of the. evidence available at the e of publication. ‘ _
"The Recommendation Score is the strengeh of thie recorminendations based ot available . e:wdence at thc e of pubhcmon Ple.lse '
~se¢ full publicasion for scoring guidelines listed in Table 1. .
"CBE =-cercbral blood flow; EEG = electroencephalography.

Recommendauon
Score

Strong .

Strong

Strong

Stf()llg

Stl‘Ol‘lg

Strong

Strong

Strong

Strong

Strong

seasmenc, Developmcnt, and Evaludtlon) a reLcntly dcvc[oped smnd.ardlzed merhodo—
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TABLE 2: Checklist for Documentation of Brain Death
. Brain Death Exammatlon for Infants and Children® -

Age of Pdtic_:ut _Tl_mmg_of First Examination : Interexamination Luterval
- Term newborn 37 [ First examination may be O At least 24 hours
weeks gestational performed 24 hows after birch OR
“age and up to following cardiopulmonary resusciration
" 30 days old or other severe brain injury

[J Interval shortened
because ancillary study (Section 4)
is consistent with brain death

31 days w O First examination may be © [ At least 12 hours OR
18 years old performed 24 hours following
‘ cardiopulmonary resuscitation or other
severe brain injury

[ Interval shortened
because ancillary study (Section 4)
is consistent with brain death

Scctlon L. Prerequlsltes fo'

: Bram Death Examination and Apnea Test

A Irrevers:ble and Identifiable Cause of: Coma ..(p ase check)

.. [0 Traumaric brain i injury
O Anoxic brain i injury
- O Known metabolic disorder

|:| Other (spemfy}

B Correct;on of Contnbutmg Factors That C«m Interfere wzth the Neurologlc Exammauon

S : e o Exammatmn 1 i _-Exammatmn 2
a. Core body temperature. Ic >)5°F (35 C) [ Yes [J No O qu O No
b Systohc blood pressure or MAP in aueptable [ Yes O No O Yes £ No
range (Systolic BP not less than 2 standard deviations
below age-appropriate notm) based on age
e ?ed.:.nve/analgestc drug effect excluded as a O Yes i Ne O Yes O No
g conmbutmg f1cto1 o ,
. d. Metabolic incoxication excluded as 7 [ Yes ONo O Yes ] No
- a contributing factor :
' e. Neuromuscular blockade excluded as O Yes O Ne [ Yes O No

a contributing factor
g If ALL prerequisites are ‘marked YES, then proceed to secton 2, OR

U conf'oundmg V'uubie was present. Ancxlizuy study was therefore perfotmed
to documem bram dcath (Section 4).

rd Reﬂexes Are Acceptable

Sectmn 2. Physical Exa.m1n'i"': ion (plea.se

_ S Exammamm 2, S
_ g S Date/Time: ___ SRR DatelT:me
* a. Flaccid tone, padent unresponsive [ Yes 1 No [ Yes O No
to deep painful stimuli -
b. Pupils are midposition or fully dilated O Yes O Neo O Yes O No

and light refleses are absent

April 2012 : 577
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TABLE 2 {Continued)

Section 2 Physmal Exammatmn (please check); Note: Spma.! Cord Reﬁexes Are Acceptable

* Examination 1; : _ Examination 2,
: _ . : D_a(_:e/Tlme. S Date/Time: _ _
¢. Corneal, cough, gag reflexes are absent 0O Yes 0O No [ Yes O No
d. Sucking and rooting reflexes are absent O Yes O No O Yes O No
: {m neonates and infants)
e Oculovesubular reflexes are absent [ Yes 0 No 1 Yes 1 No
f, Sponmneous respiratory effort while on O Yes O No [ Yes 0 No
mcch'lmcal ventilation is absent
| [ The (specnfy) element of the examination could not be performed

" because

g Anct]lary study {LEG or mdionucllde C,BF) was therefore pcrformcd to document i)ram death (Section 4).

Section 3. Apnea: est

'Eia:ﬁir‘iation 2,

"+ Examination ina
" . Date/l Thne . Date/. Time
" No spontaneous respiratory efforts were Pretest PaCOy: Pretest PaCOy:
observed despite final PaCQ; >60mmHg  Apnea duration: min Apnea duration: tin -
"and 2 >20mmHg increase above baseline Post-test PaCO5: Post-test PaCO,:

‘ {Bxamination 1}. Ne spontaneous respiratory
efforts were observed despite final PaCQ,

“ >60mmHg and a >20mmHg increase above

" baseline {(Examination 2).

* Apnea test is conraindicated or cauld not be performed to completion because
Anc;llcuy study (EEG or radionucl uic CBF) was therefore pcrfmmed o document bram death (Sectton 4)

Sectmn 4, AncnlIa.ty Testmg _.

- Ancillary testing is required (1) when any components of the examination or apnea Date/time:
" testing cannort be completed; (2) if there is uncertainty abour the resulis of the

- neurologic examination; or (3) if a medication effect may be present. Ancillary

" testing can be gerfor;ncd to reduce the interexamination period; however, a second

neurologic examination is required. Components. of the neurologic examination that

. can be performed safely should be completed in close proximity to the ancillary test.

* O EEG report documents electrocerebral silence OR 1 Yes O No

.D CBF study report documents no (.CIEbl'dE perfusmn [1 Yes O] No

" Section 5. Slgnatures R

> Examiner 1
I certify that my examination is consistent with cessation of funcrion of the brain and brainstem. Confirmatory
examination to follow.

Printed name

Signature

Specialty
Pager #/license #

Date mm/dd/yyyy

Time

578 Volume 71, No. 4
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TABLE 2 {Continued)

Section 5. Signatures

Examiner 2

Date/tlme of dea.th

Punted name

S1gnature

- Specialty

Pager #/license #
Date mm/dd/yyyy

Time

: “Tweo jphysicians musc.pétfdr_m inc{ependem exami
- BP = blood pressure; CBI'__-— cerebral blood ﬂow__‘EE'

I certify that my examination [ and/or ancillary rest report O confirms unchanged and irreversible
cessation of function of the brain and brainstem, The patient is declared brain dead art this time.

nsis cpam:ed by spemﬁed mtervals :
lectrocmephalography MAP = mean artcrml pressure.

¢ Drug intoxications including barbiturates, opioids, seda-
tives, intravenous and inhalational anesthetics, andepilep-
tic agents, and alcohols can cause severe central nervous
system depression and may alter the dinical examination
to the point where they can mimic brain death* Test-
ing for these drugs should be performed if there is con-
cern regarding recent ingestion or administration. When
available, specific serum levels of medications with seda-
tive properties or side effects should be obtained and
documented to be in a low to mid therapeutic range
before neurologic examination for brain death testing,
Adequate clearance (based on the age of the child, pres-
ence of organ dysfunction, rotal amount of medication
administered, elimination halflife of the drug, and any
active metabolites) should be allowed prior to the neuro-
logic examination. In some instances, this may require
waiting several halflives and rechecking serum levels of
the medication before conducting the brain death exami-
narion. If neuromuscular-blocking agents have been used,
they should be stopped, and adequate clearance of these
agents should be confirmed by use of a nerve stimularor
with documentation of neuromuscular junction activity
and twitch response. Unusual causes of coma such as
neurotoxins and chemical exposure (i, organophosphates
and carbamates} should be considered in rare cases where
an ctiology for coma has not been established.
Assessment of neurclogic function may be unreli-
able immediately following resuscitation after cardiopul-
monary arrest’ 'C or other acuce brain injuries, and serial
neurologic examinations are necessary to establish
refute the diagnosis of brain death. It is reasonable two
defer the neurologic examination to determine brain
death for >24 hours if dictated by the clinical judgment
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of the treating physician in such circumstances. If there
are concerns about the validity of the examination (eg,
flaccid tone or absent movements in a patient with high
spinal cord injury or severe neuromuscular disease}, if
specific examination components cannot be performed
due to medical contraindications {eg, apnea testing in
patients with significant lung injury, hemodynamic
instabilicy, or high spinal cord injury), or if examination
findings are inconsistent, continued observation and post-
poning further neurologic examinations untl these issues
are resolved are warranted to avoid impraperly diagnosing
brain death. An ancillary study can be pursued to assist
with the diagnosis of brain death in situations where
certain examination components cannot be completed.

Neuroimaging with ecither computed tomography
(CT) or magnetic resonance imaging (MRI) should demon-
strate evidence of an acute central nervous system injury
consistent with the profound loss of brain funcion. Iv is
recognized that eatly after acute brain injury, imaging find-
ings may not demonstrate significant injury. In such sirua-
tions, repear studies are helpful in documentng that an
acute severe brain injury has occurred. CT and MRI are
not considered ancillary studies and should not be relied
upon to make the determination of brair death.

NUMBER OF EXAMINATIONS, EXAMINERS,

AND OBSERVATION PERIODS.

Number of Examinations and Examiners. The com-
mittee supperts the 1987 guidelines recommending per-
formance of 2 examinations separated by an observation
period. The commitwee recommends thac differenc
ateending physicians involved in the care of the child per-
form these examinations.
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TABLE 3: Neurologic Examination Components to Assess for Brain Death in Neonates, Infants, and Children,’
Including Apnea Testing

-Reversible conditions or conditions that can intetfere with the neurologic examination must be excluded prior to
brain death testing, See text for discussion.
1. Coma. The patient must exhibit complete loss of consciousness, vocalization, and volitional activity.

Patients must lack all evidence of responsiveness. Eye opening or eye movement to noxious stimuli is absent.

Noxious stimuli should not produce a motor response other than spinally mediated reflexes. The clinical :
differentiation of spinal responses from retained motor responses associated with brain activity requires expertise. .

2, Loss of all brainstem reflexes including;
Midposition or fully dilated pupils that do not respond te light.
Absence of pupillary response to a bright light is documented in both eyes. Usually the pupils are fixed in
a midsize or dilated position (4-9mm). When uncerrainty exists, 2 magnifying glass should be used.

Absence of movement of bulbar musculacure including facial and oropharyngeal muscles.

Deep pressure on the condyles at the [evel of the emporomandibular joints and deep pressure at the
supraorbital ridge should produce no grimacing or facial muscle movement.

Absent gag, cough, sucking, and rooting reflex,
The pharyngea! or gag reflex is tested after stimulation of the posterior pharynx with a tongue blade or
suction device, The tracheal reflex is most reliably tested by examining the cough response to tracheal
suctioning. The catheter should be inserted inte the trachea and advanced w the level of the carina followed
by 1 or 2 suctioning passes.

Absent corneal reflexes.

S S e N
Absent corneal reflex is demonstrated by touching the cornea with a piece of tissue paper, a cotton swab,
ot squirts of water. No eyelid movement should be scen, Care should be taken not to damage the cornea
duting testing.

Absent oculovestibular reflexes.
The oculovestibular reflex is tested by irrigating each ear with ice water (caloric testing) afrer the patency
of the external auditory canal is confirmed. The head is elevared to 30°. Each external auditory canal is
irrigated (1 ear at a time) with approximately 10 to 50ml of ice water. Movement of the eyes should be
: absent during 1 minute of observation. Both sides are tested, with an interval of several minutes.
- 3. Apnea. The patient must have the complete absence of documented respiratory effort (if feasible) by formal
© apnea testing demonstrating a PaCO, >60mmHg and >20mmklg increase above baseline.
Normalization of the pH and PaCO,, measured by arterial blood gas analysis, maintenance of care
temperature >35°C, normalization of blood pressure appropriate for the age of the child, and correcting
for factors that could affect respiratory effort are a prerequisite to testing,
The patienc should be preoxygenated using 100% oxygen for 5-10 minutes prior to initiating this test,
[ntermittent mandacory mechanical ventilation should be discontinued once the patient is well oxygenated and
a normal PaCQO; has been achieved.
The patient’s heart rate, blood pressure, and oxygen saturation should be continuously monitored while observing -
for spontaneous respiratory effort throughour the entire procedure.
Follow-up blood gases should be obtained to monitor the rise in PaCO» while the patient remains disconnected
from mechanical ventilation. :
If no respiratory effore is observed from the initiation of the apnea test to the time the measured
PaCO;, is >60mmHg and >20mmHg 2bove the bascline level, the apnea test is consistent with brain death.
The patient should be placed back on mechanical ventilator support, and medical management should continue
until the second neurologic examination and apnea test confirming brain death are completed.

If oxygen saturations fall below 85%, hemodynamic instability limits completion of apnea testing, ora PalCOz.
level of >60mmHg cannot be achieved, the infant or child should be placed back on ventilater support with

Volume 71, No. 4



Case 2:16-cv-00889-KIM-EFB Document 14-13 Filed 05/01/16 Page 10 of 14

Nakagawa et al: Determination of Brain Death

TABLE 3 {Continued)

reflex withdrawal or spinal myoclonus.

should be done,

appropriate treatment to restore normal oxygen saturations, arterial CO, pressure, and hemodynamic
parameters. Another artempr to test for apnea may be performed at a later time, or an ancillary study may
be pursued o assist with determination of brain death.

Evidence of any respiratory effort is inconsistent with brain death, and the apnea test should be terminated.

4. Flaccid tone and absence of spontaneous or induced movements, excluding spinal cord events such as

The patient’s excremities should be examined to evaluate tone by passive range of mation, assuming char there
are no limirations to performing such an examination (eg, previous trauma, etc), and the patient should be
observed for any spontaneous or induced movements.

If abnormal movements are present, clinical assessment to derermine whether these are spinal cord reflexes

“Criteria adapted from 2010 American Academy of Neurology critéria for 'brain death. derermination in adults, !

Children being evaluated for brain death may be
cared for and evaluated by multiple medical and surgical
specialists. The committee recommends that the best inter-
ests of the child and family are served if at least 2 different
attending physicians participate in diagnosing brain death
to ensure that (1) the diagnosis is based on currently estab-
lished criteria, (2) there are no conflicts of interest in estab-
lishing the diagnosis, and (3) there is consensus by at least
2 physicians involved in the care of the child that brain
death criteria are met. The committee also believes that
because the apnea test is an objective test, it may be per-
formed by the same physician, preferably the auending
physician who is managing ventilacor care of the child.

Duration of Observation Periods. The committee
recommends the observation period between examinations
to be 24 hours for neonares (37 weeks gestational age; up
to 30 days) and 12 howrs for infants and children (>30
days to 18 years). The first examination determines thaz the
child has met neurologic examination criteria for brain
dearh. The second examination confirms brain death based
on an unchanged and irreversible condition. Reduction
of the observation period and use of ancillary stwdies are
discussed in separate sections of these guidelines.

APNEA TESTING. Apnea testing should be performed
with each neurologic examination to determine brain
death in all patients unless a medical contraindication
exists. Contraindications may include conditions that in-
validate the apnea test (such as high cervical spine injury)
or raise safety concerns for the padent {(high oxygen
requizement or ventilator settings). If apnea testing can-
nat be completed safely, an ancillary study should be per-
formed to assist with the determination of brain death.
Apnea testing in term newborns, infants, and chil-
dren is conducted similarly as in adules. Normalization of
the pH and PaCO,, measured by arterial blood gas analysis,
maintenance of core temperature at >35°C, normalization
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of blood pressure appropriate for the age of the child, and
cortecting for factors chat could affect respiratory effort are
prerequisites to testing. The patient must be preoxygenated
using 100% oxygen for 5 to 10 minutes prior to initiatng
this rest. The physician(s) performing apnea testing should
continuously monitor the patient’s heart rare, blood pressure,
and oxygen saturation while observing for spontaneous respi-
ratory effort throughour the entire procedure. PaCO;, meas-
wed by bloed gas analysis, should be allowed ro rise to
>20mmHg above the baseline PaCO,; level and
>60mmHg. If no tespiratory effort is observed from the ini-
tiation of the apnea test to the time the measured PaCQ,; is
>60mmHg and >20mmHg above the baseline level, the
apnea test is consistent with brain death. The patient should
be placed back on mechanical ventilator support, and medi-
cal management should continue anti] the second neurologic
examination and apnea test confirming brain death are com-
pleted. If oxygen saturations fall below 85%, hemodyramic
instability limits completion of apnea testing, or a PaCO,
fevel of >60mmHg cannot be achieved, the infant or child
should be placed back on ventilator support with appropriate
treatment to restote normal oxygen saturations, CO,
pressure to normocarbia, and hemodynamic parameters. In
this instance, another attempt to test for apnea may be
performed at a later time, or an ancillary study may be pur-
sued to assist with determination of brain death. Evidence of
any respiratory effort is inconsistent with brain death, indi-
cating that the apnea test should be terminated and the
patient placed back en ventilatory support.

ANCILLARY STUDIES. The committee recommends
that ancillary studies are not tequired to establish brain
death and should not be viewed as a substirute for the
neurologic examinadion. Ancillary studies may be used 1o
assist the clinician in making the diagnosis of brain death
(1) when components of the examination or apnea tesc-
ing cannot be completed safely due to the underlying
medical condition of the patient; (2) if there is
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Comatase Chlld

[37 weeks gestational afie 1o 18 years ofage] 2

: 1 Nurmothermic-' ot
i 2, Normotensive for age w

and imaging studies.’

A. Continue observation and: management
B. Consider, diagnostic: Stl.ldi&S' basehne EE '

YES

NO

A. Await results of metabohc
“studies apd drug screen: .

B Continued: obsewation and ‘

reexamlnatlon o

(b age-related observatlpn penodsf“)

e.s (EEG % CBF) are not required but can be iised when (i) components ofthe examinatlon or:
apnea-testiing cannot b safely completed;. [Ii) thereis: uncertaintv aboutthe: euamlnation, {iny If a med[cation
‘affect may Interfera with evatuation or (iv) to rédiice the observation perlod : L

4-‘hours apart remain .

FIGURE: Algorithm to diagnose brain death in
electroencephalography. :

uncercainty abouc the results of the neurologic examina-
tion; (3) if a medication effect may be present; or {4) to
reduce the interexamination observation period. The
term ancillary study s preferred to confirmatory study
because these tests assist the clinician in making the clini-
cal diagnosis of brain death. Ancillary studies may alsa
be helpful for social reasons, allowing family members to
better comprehend the diagnosis of brain death, . '
Four-vessel cerebral angiography is the gold stand-
ard for determining absence of cerebral bloed flow
(CBF). This test can be difficult to perform in infants
and small children, may not be readily available at all
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“infants

and children. CBF = cerebral bleod flow; EEG =
institutions, and requites moving the patient to the angi-
ography suite, Electoencephalographic documentation of
electrocerebral silence and use of radionuclide CBE deter-
minations to document the absence of CBF remain the
most widely used methods o support the clinical diagnosis
of brain death in infanies and children. Both of these ancil-
lary studies remain accepted tests to assist with determina-
tien of brain death in infants and children, Radionudide
CBF testing must be performed in aceordance with guide-
lines established by the Society of Nuclear Medicine and
the American College of Radiology.'*'? Electroencephalo-
graphic (EEG) testing must be performed in accordance

Volume 71, No. 4
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with standards established by the American Electroenceph-
alographic Socicty.'* Interpresation of anciflary studies
requires the expertise of appropriately trained and qualified
individuals who understand the limitations of these studies
to avoid any potental misinterpretation.

Similar to the neurologic examination, hemodynamic
and temperature parameters should be normalized prior to
obtaining EEG or CBF studies. Pharmacologic agents that
could affect the results of testing should be discontinued
and levels determined as clinically indicared, Low to mid
therapeutic levels of barbiturates should not preclude the
use of EEG testing.”® Evidence suggests that radionuclide
CBF study can be utilized in patients with high-dose barbi-
turate therapy to demonstrate absence of CBE'®" Other
ancillary studies such as transeranial Doppler study and
newer tests such as CT angiography, CT petfusion using ar-
terial spin labeling, nasopharyngeal somatosensory evoked
potential studies, MRI-magnetic resonance angiography,
and perfusion MRI have not been studied sufficienty nor
validated in infants and children and cannor be recom-
mended as ancillaty studies to assist with the determination
of brain death in children at this time.

Repeating Ancillary Studies. If the EEG study shows
elecerical activity or the CBF study shows evidence of flow
or cellular uptake, the patient cannot be pronounced dead
at that time. The patient should continue to be observed
and medically treated until brain death can be declared
solely on clinical examination criteria and apnea resting
based on recommended observation periods, a follow-up
ancillary study can be performed to assist and is consistent
with the determination of brain death, or withdrawal of
life-sustaining medical therapies is made itrespective of the
patient meeting criteria for brain death. A waiting period
of 24 hours is recommended before further ancillary test-
ing using radionuclide CBF study is performed to allow
adequate clearance of Te-99m.'*'? Although no evidence
exists for a recommended waiting period berween EEG
studies, a waiting period of 24 hours is reasonable and rec-
ommended before repeating this ancillary study.

Shortening the Observation Period. If an ancillary
study; used in conjunction with the first neurologic examina-
tion, supports the diagnosis of brain death, the interexdmina-
tion observation interval can be shortened, and the second
neurologie examination and apnea zest {or all compoenents
that can be completed safely) can be performed and docu-
mented at any time thereafter for children of all ages.

Special Considerations for Term Newborns
{37 Weeks Gestation) to 30 Days of Age

The ability to diagnose brain death in newborns is- still
viewed with some doubt, primarily due to the small
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number of brain-dead neonates reported in the [itera-
cure'®2® and uncertainty regarding whether there are
intrinsic biological differences in neonatal brain metab-
olism, blood flow, and response to injury, The Task
Force supports that brain death can be diagnosed in
term newborns (37 weeks gestation) and older infants,
provided the physician is aware of the limitations of the
clinical examination and ancillary studies in this age
group. It is impormant to carefully and repeatedly exam-
ine term newborns, with particufar attention to exami-
nation of brainstem reflexes and apnea testing. As with
older children, asssssment of neurclogic function in the
term newborn may be unreliable immediately following an
acute catastrophic neurologic injury or cardiopulmonary
arrest. A period of 224 hours is recommended before eval-
uating the term newbomn for brain death. Because of insuf-
ficient data in the literature, recommendations for preterm
infants. <37 weeks gestational age were not included in
these guidelines,

APNEA TESTING. A thorough neurologic examination
must be performed in conjunction with the apnea test to
make the determination of death in any patient. Date sug-
gest that the PaCQ, threshold of 60mmHg is also valid in
the newborn.?' Apnea testing in the term newborn may be
complicated by the following: (1) treatment with 100%
oxygen may inhibit the potential recovery of respiratory
effort,2>2* and {2) profound bradycardia may precede
hypercarbia and limit this test in neonates. If the apnea
test cannot be completed, the examination and apnea test
can be attempred ata later time, or an ancillary study may
be performed to assisc with determination of deach. There
are no reported cases of any neonate who developed respi-
savory efforr after meeting brain death criteria.

OBSERVATION PERIODS IN TERM NEWBORNS., The
committee recommends that the observation period
berween examinations be 24 hours for term newborns
{37 wecks gestational age} to 30 days of age based on
data extracted from available literacure and clinical
experience.

ANCILLARY STUDIES.  Available data suggest thar ancil-
lary studies in newborns are less sensitive than in older
children. Awareness of these limitations would suggest
that longer periods of observation and repeated neuro-
logic examinations are needed before making the diagno-
sis of brain death and also that as in older infants and
children, the diagnosis should be made clinically and
based on repeated examinations rather than relying exclu-
sively on ancillary studies.
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Declaration of Death (for All Age Groups) :
Death is declared after the second neurologic examina-
tion and apnea test confirm an unchanged and irreversi-
ble condition. An algorithm {ses Fig} provides recom-
mendations for the process of diagnosing brain death in
children. When ancillary studies are used, documentation
of components from the second clinical examination that
¢an be completed, including a second apnea rest, must
remain consistent with brain death. All aspects of the
clinical examination, including the apnea test, or ancil-
lary studies must be appropriately documented. A check-
lise outlining essential examination and testing compo-
nents is provided in Table 2. This checklist also provides
standardized documentation to determine brain death.

Additional Considerations (for All Age Groups)
The implications of diagnosing brain death are of great
consequence. Therefore, experienced clinicians whe are
familiar with neonates, infants, and children and have
specific training in neurocritical care should carry out
examinations to determine brain death. These physicians
must be competent to perform the clinical examination
and interpret results from ancillary studies. Qualified
clinicians include pediatric intensivists and neonatolo-
gists, pediatric neurologists and neurosurgeons, pediatric
trauma surgeons, and pediatric anesthesiologists with crit-
ical care training. Adult specialists should have appropri-
ate neurologic and critical care training to diagnose brain
death when caring for the pediatric patient from birth to
18 years of age. Residents and fellows should be encour-
aged to learn how to properly perform brain death test-
ing by observing and participating in the clinical exami-
nation and testing process petformed by experienced
attending physicians. It is recommended that both neuro-
logic examinations be performed and documented by an
attending physician who is qualified and competent to
perform the brain death examination. '
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The definition of death is one of the oldest and most enduring problems in biophilosophy and bioethics, Serious controversies
over formally defining death began with the invention of the positive-pressure mechanical ventilator in the 1950s. For the first
time, physicians could maintain ventilation and, hence, circulation on patients who had sustained what had been previously
lethal brain damage, Prior to the development of mechanical ventilators, brain injuries severe enough to induce apnea quickly
progressed to cardiac arrest from hypoxemia. Before the 1950s, the loss of spontancous breathing and heartbeat (“vital
functions™) were perfect predictors of death because the functioning of the brain and of all other organs ceased rapidly and nearly
simuitaneously thereafier, producing a unitary death phenomenon. In the pretechnological era, physicians and philosophers did
not have to consider whether a human being who had lost certain “vital functions” but had retained others was alive, because
such cases were technically impossible,

With the advent of mechanical support of ventilation, (permitting maintenance of circulation) the previous unitary determination
of death became ambiguous. Now patients were encountered in whom some vital organ functions (brain) had ceased totally and
irreversibly, while other vital organ functions (such as ventilation and circulation) could be maintained, albeit mechanically,
Their life status was ambiguous and debatable because they had features of both dead and living patients. They resembled dead
patients in that they could not move or breathe, were utterly unresponsive to any stimuli, and had lost brain stem reflex activity.
But they also resembled living patients in that they had maintained heartbeat, circulation and intact visceral organ functioning.
Were these unfortunate patients in fact alive or dead?

In a series of scientific articles addressing this unprecedented state, several authors made the bold claim that patients who had
totally and irreversibly lost brain functions were dead, despite their continued heartbeat and circulation. U In the 1960s, they

popularized the concept they called “brain death” to acknowledge this idea. 2 The intuitive attractiveness of the concept of
“brain death” led to its rapid acceptance by the medical and scientific community, and to legislators expeditiously drafting

public laws permitting physicians to determine death on the basis of loss of brain functioning, 3 Interestingly, largely by virtue
of its intuitive appeal, *36 the academy, medical practitioners, governments, and the public accepted the validity ofbrain death
prior to the development of a rigorous biophilosophical proof that brain dead patients were truly dead. Medical historians have
emphasized utilitarian factors in this rapid acceptance, because a determination of brain death permitted the desired societal

goals of cessation of medical treatment and organ procurement, 4

The practice of determining human death using brain death tests has become worldwide over the past several decades, The
practice is enshrined in law in all 50 states in the United States and in approximately 80 other countries, including nearly all

of the developed world and much of the undeveloped world. > A 1995 conference on the definition of death sponsored by the
Institute of Medicine concluded that, despite certain theoretical and practical shortcomings, the practice of diagnosing brain

WESTLAW @ 2016 Themson Reuters. No claim o original U 8. Government Works. 1



Case 2:16-cv-00889-KIM-EFB Document 14-14 Filed 05/01/16 Page 3 of 29
THE WHOLE-BRAIN CONCEPT OF DEATH REMAINS..., 34 J.L. Med. & Ethics 35

death was so successful and so well accepted by the medical profession and the public that no major public policy changes

seemed desirable. 6

Yet despite this consensus, from its beginning, a persistent group of critics have attacked the concept and practice of brain death

as being conceptually invalid or a violation of religious beliefs, 7 Recently, through the intellectual leadership of Alan Shewmaon,
additional critics have concluded that the concept of brain death is incoherent, anachronistic, unnecessary, a legal fiction, and

should be abandoned. ® In this essay I show that, despite admitted shortcomings, the classical formulation of whole-brain death
remains both conceptually coherent and forms a solid foundation for public policy surrounding human death determination and
organ transplantation. '

An Analysis of Death

Defining death is a formidable task. ? Intheir rigorous, thoughtfirl, and highly influential book Defining Death, 1% the President's
Commission for the Study of Ethical Problems in Medicine and Biomedical and Behavioral Research chose as their conceptual

foundation the analysis of death that I published with my Dartmouth colleagues Charles Culver and Bernard Gert. 1 oy
analysis was conducted in three sequential phases: (1) the philosophical task of determining the definition of death by making
explicit the consensual concept of death that has been confounded by technology; (2) the philosophical and medical task of
determining the best criterion of death, a measurable condition that shows that the definition has been fulfilled by being both
necessary and sufficient for death; and (3) the medical-scientific task of determining the tests of death for physicians to employ
at the patient's bedside to demonstrate that the criterion of death has been fulfilled with no false positive and minimal false
negative determinations. Most subsequent scholars have accepted this method of analysis, if not our conclusions, with two

recent exceptions. 12

Following a series of published critiques and rebuttals of our position over the past two decades, I concluded that much of the
disagreement over our account of death resulted from the lack of acceptance by dissenting scholars of the “paradigm of death.”
By “paradigm of death” [ refer specifically to a set of conditions and assumptions that frame the discussion of the topic of death
by identifying the nature of the topic, the class of phenomena to which it belongs, how it should be discussed, and its conceptual

boundaries. !* Accepting a paradigm of death permits scholars to rationally analyze and discuss death without falling victim
to the fallacy of category noncongruence and consequently talking past each other. But the paradigm remains useful even if
scholars do not agree on all its elements, because it can help clarify the root of their disagreement.

My paradigm of death comprises seven sequential elements. First, the word “death” is a common, nontechnical word that we
all use correctly to refer to the cessation of a human being's life. The philosophical task of defining death seeks not to redefine it
by contriving a new meaning, but rather to divine and make explicit the implicit meaning of death that we all accept but that has
been made ambiguous by technological advances. Some scholars have gone astray by not attempting to capture our consensual
concept of death and instead redefining death for ideclogical purposes or by overanalyzing death to a metaphysical level of

abstraction-- thereby rendering it devoid of its ordinary meaning. 14

Second, death is fundamentally a biological phenomenon. We all agree that life is a biological entity; thus also should be
its cessation. Accepting that death is a biological phenomenon neither denigrates the richness *37 and beauty of various
cultural and religious practices surrounding death and dying, nor denies societies their proper authority to govern practices and
establish laws regulating the determination and time of death. But death is an immutable and objective biological fact and not

fundamentally a social contrivance. I3 For the definition and criterion of death, the paradigm thus exclusively considers the
ontology of death and ignores its normative aspects.

‘Third, we restrict our analysis to the death of higher vertebrate species for which death is univocal. That is, we mean the
same phenomenon of “death” when we say our cousin died as we do when we say our dog died. Although individual cells

B
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within organisms and single celled organisms also die, our analysis of defining human death is simplified by restricting our
purview to the death of related higher vertebrate species. Determining the death of cells, organs, protozoa, or bacteria are valid
biophilosophical tasks but are not the task at hand here.

Fourth, the term “death” can be applied directly and categorically only to organisms. All living organisms meet die and only
living organisms can die. Qur use of language may seem to confuse this point, for example, when we say “a person died.” But
by this usage we are referring directly to the death of the living organism that embodied the person, not to a living organism
ceasing to be a person. Personhood is a psychosocial construct that can be lost but cannot die, except metaphorically. Similarly,

other uses of the term *death” such as “the death of a culture” clearly are metaphorical and fall outside the paradigm. 16

Fifth, a higher vertebrate organism can reside in only one of two states, alive or dead: no organism can be in both states or in
neither, Based on the theory of fuzzy sets, the concept that the world does not easily divide itself info sets and their complements,
Amir Halevy and Baruch Brody proposed that an organism may reside in a transitional state between alive and dead that shares

features of both states. !’ This claim appears plausible when considering cases of gradual, protracted dying, in which it may
be difficult and even appear arbitrary to identify the precise moment of death. But this claim ignores the important distinction
between our ability to identify an organism's biological state and the nature of that state. Simply because we currently lack the
technical ability to always accurately identify an organism's state does not necessitate postulating an in-between state. Using
the terminology of fuzzy set theory as a guide, the paradigm requires us to view alive and dead as mutually exclusive (non-
overlapping) and jointly exhaustive (no other) sets.

Sixth, and inevitably following from the preceding premise, death must be an event and not a process. If there are only two
exclusive underlying states of an organism, the transition from one state to the other, at least in theory, must be sudden and
instantaneous, because of the absence of an intervening state. Disagreement on this point, highlighted since the original debate

over 30 years ago in Science by Robert Morison and Leon Kass, 18 Genters on the difference between our ability to accurately
measure the presence of a biological state and the nature of that biological state. To an observer, it may appear that death is an
ineluctable process within which it is arbitrary to stipulate the moment of death, but such an observation simply underscores our
current technical limitations. For technical reasons, the event of death may be determinable with confidence only in retrospect.
As my colleagues and I first observed in 1981, death is best conceptualized not as a process but as the cvent separating the

biological processes of dying and bodily disintegration. 19

Seventh and finally, death is irreversible. By its nature, if the event of death were reversible it would not be death but rather
part of the process of dying that was interrupted and reversed. Advances in technology permit physicians to interrupt the dying
process in some cases and postpone the event of death. So-called “near-death experiences,” reported by some critically ill

patients who subsequently recovered, do not indicate returning from the dead but are rather recalled experiences that result from

alterations in brain physiology during incipient dying that was reversed in a timely manner. 20

The Definition of Death

Given the set of assumptions and conditions comprising the paradigm of death, we can now explore the definition, criterion, and
tests of death. Defining death is the conceptual task of making explicit our understanding of it. It poses an essential question:
what does it mean for an organism to die, particularly in our contemporary circumstance in which technology can compensate

~ for the failure of certain vital organs?

We all agree that by “death” we do not require the cessation of functioning of every cell in the body, because some integument
cells that require little oxygen or blood flow continue to function temporarily after death is customarily declared. We also do
not simply mean the cessation of heartbeat and respiration, though this circumstance will lead to death if untreated. Although
some religious believers assert that the soul departs the body at the moment of death, this is not an adequate definition of death
because it is not what religious believers fundamentally mean by “death.”

WESTLAYY © 2016 Thomson Reuters. No clairn o original U8, Governmant Works, 3



Case 2:16-cv-00889-KIJM-EFB Document 14-14 Filed 05/01/16 Page 5 of 29
THE WHOLE-BRAIN CONCEPT OF DEATH REMAINS..., 34 J.L. Med. & Ethics 35

Beginning early in the brain-death debate, Robert Veatch advocated a position that became known as the “higher-brain

formulation of death.”2' He claimed *38 that death should be defined formally as “the irreversible loss of that which is
considered to be essentially significant to the nature of man.” He expressly rejected the idea that death should be related
to an organism's “loss of the capacity to integrate bodily function” asserting that “man is, after all, something more than a

sophisticated computer.” 22 His project attempted not to reject brain death, but to refine the intuitive thinking underlying the
brain death concept by emphasizing that it was the cerebral cortex that counted in a brain death concept and not the more
primitive integrating brain structures.

Irrespective of the attractiveness of this idea, (it has spawned a loyal following z ) the higher-brain formulation contains a fatal
flaw as a candidate for a definition of death: it is not what we mean when we say “death.” Its logical criterion of death would be
the irreversible loss of consciousness and cognition, such as that which occurs in patients in an irreversible persistent vegetative
state (PVS). Thus a higher-brain formulation of death would count PVS patients as dead. However, despite their profound and
tragic disability, all societies, cultures, and laws consider PV'S patients as alive. Thus, despite its potential merits, the higher-
brain formulation fails the first condition of the paradigm: to make explicit our underlying consensual concept of death and
not to contrive a new definition of death,

In 1981, my colleagues and [ strove to capture the essence of the concept of human death that formed the intuitive foundation
of the brain-based criterion of death. We defined death as “the cessation of functioning of the organism as a whole.”** This

definition utilized a biological concept proposed by Jacques Loeb in 1916, % Loeb explained that organisms are not simply
composites of cells, tissues, and organs, but possess ovérarching functions that regulate and integrate all systems to maintain the
unity and interrelatedness of the organism to promote its optimal functioning and health. The organism as a whole comprises
that set of functions that are greater than the mere sum of the organism's parts.

More recently, biophilosophers have advanced the concept of “emergent functions® to explain this type of phenomenon with

greater conceptual clarity. % An emergent function is a property of a whole that is not possessed by any of its component parts,
and that cannot be reduced to one or more of its component parts. The physiological correlate of the organism as a whole is
the set of emergent functions of the organism. The irretrievable loss of the organism's emergent functions produces loss of the
critical functioning of the organism as a whole and therefore is the death of the organism,

In early writings on brain death, a few scholars proposed similar ideas. Most noteworthy was Julius Korein who asserted that

the brain was the “critical system” of the organism whose loss indicated the organism's death. 2 Using thermodynamics theory,

Korein argued that once the critical system was irretrievably lost {death), an irreversible and unstoppable process ensued of
increasing entropy that constituted the process of bodily disintegration. The concept of the demise of the organism's critical
system relies on concepts analogous to the cessation of functions of the organism as a whole.

Examples of critical functions of the organism as a whole include: (1) consciousness, which is necessary for the organism to
respond to requirements for hydration and nutrition; (2} control of circulation, respiration, and temperature control, which are
necessary for all cellular metabolism; and (3) infegrating and control systems involving chemoreceptors, baroreceptiors, and
neuroendacrine feedback loops to maintain homeostasis. Death is the irreversible and permanent loss of the critical functions

of the organism as a whole.

The Criterion of Death

The next task is to identify the criterion of death, the general measurable condition that satisfies the definition of death by
being both necessary and sufficient for death. There are several plausible candidates for a criterion of death. Among brain
death advocates, three separate criteria have been proposed: (1) the wholebrain formulation, the criterion recommended by the

WESTLAY  © 2016 Thomson Reuters. No claim o original U8, Government Works. 4
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Harvard Committee and the President's Commission, and accepted throughout the United States and in most parts of the wotld;
(2) the higher-brain formulation, popular in the academy but accepted in no jurisdictions anywhere; and (3) the brain stem

formulation accepted in the United Kingdom. 2

The whole-brain criterion requires cessation of all brain clinical functions including those of the cerebral hemispheres,
diencephalon {thalamus and hypothalamus), and brain stem. Whole-brain theorists require widespread cessation of neuronal
functions because each part of the brain serves the critical functions of the organism as a whole. The brain stem initiates
and controls breathing, regulates circulation, and serves as the generator of conscious awareness through the ascending
reticular activating system. The diencephalon provides the center for bodily homeostasis, regulating and coordinating numerous
neuroendocrine control systems such as those regulating body temperature, salt and water regulation, feeding behavior, and
memory. The cerebral hemispheres have an indispensable role in awareness that provides the conditions for all *3% conscious
behavior that serves the health and survival of the organism.

Clinical functions are those that are measurable at the bedside. The distinction between the brain's clinical functions and brain

activities, recordable electrically or though other laboratory means, was made by the President's Commission in Defining Death

though, for the sake of brevity, it did not appear in the Uniform Determination of Death Act proposed by the Commission. 2°

All clinical brain functions measurable at the bedside must be lost and the absence must be shown to be irreversible. But the
whole-brain criterion does not require the loss of all neuronal activities. Some neurons may survive and contribute to recordable

brain activities (by an electroencephalogram, for example) but not to clinical functions.>? The precise number, location, and
configuration of the minimum number of critical neuron arrays remain unknown.

Despite the fact that the whole-brain criterion does not require the cessation of functioning of every brain neuron, it does
rely on a pathophysiological process known as brain herniation to assure widespread destruction of the neuron systems

responsible for the brain's clinical functions. 31 When the brain is injured diffusely by trauma, hypoxicischemic damage during

cardiorespiratory arrest or asphyxia, meningoencephalitis, or enlarging intracranial mass lesions such as neoplasms, 32 brain
edema causes intracranial pressure to rise to levels exceeding mean arterial blood pressure. At this point, intracranial circulation
ceases and nearly all brain neurons that were not destroyed by the initial brain injury are secondarily destroyed by lack of
intracranial circulation. Thus the whole-brain formulation provides a fail-safe mechanism to eliminate false-positive brain
death determinations and assure the loss of the critical functions of the organism as a whole. Showing the absence of all
intracranial circulation is sufficient to prove widespread destruction of all critical neuronal systems. Similarly, it satisfies
Korein's requirement for the loss of the irreplaceable critical system of the organism.

The higher-brain formulation fails to provide an adequate criterion of death because its conditions are insufficient for the loss of
the critical functions of the organism as a whole. Its criterion is the irreversible loss of consciousness and cognition. The most
common clinical manifestation of this condition is the PVS, caused by diffuse damage to the cerebral hemispheres, thalami,

or disconnections between those structures. > In most cases of PVS, brain stem neurons and their functions remain intact, so
PV patients, although unaware, have retained wakefulness and sleep-wake cycles (through the function of the intact ascending
reticular activating system), have continued control of respiration and circulation by the intact medulla, and retain other brain

stem mediated regulatory functions. 3 The higher-brain formulation, thus, serves as neither an adequate definition nor criterion
of death.

The criterion of the brain stem formulation is the loss of consciousness and the capacity for breathing, 35 Diffuse damage to the
brain stem that is sufficient to destroy the ascending reticular activating system and the medullary breathing center satisfies this
criterion. But the brain stem formulation does not require commensurate damage to the diencephalon or cerebral hemispheres.
It therefore leaves open the possibility of misdiagnosis of death because of a pathological process that appears to destroy brain
stern activities but that permits some form of residual conscious awareness that cannot be easily detected, It thus lacks the fail-
safe feature of whole-brain death to test for and guarantee the irreversible loss of these critical systems,

WESTLAYW © 2016 Thomson Reuters. No claim to original U.S. Government Works. 5
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As a criterion of death, the circulation formulation fails for precisely the opposite reason of the higherbrain and brain stem
formulations. Whereas the higher-brain and brain stem criteria both fail because they are necessary but not sufficient for death,
the circulation criterion fails because it is sufficient but not necessary for death, The loss of all systemic circulation produces
the destruction of all bodily organs and tissues so it is clearly a sufficient condition for death. But it is unnecessary to require

the cessation of functions of organs that do not serve the critical functions of the organism as a whole. 36

The Tests of Death

Brain death tests must be used to determine death only in the unusual case in which a patient’s ventilation is being supported. If
positive-pressure ventilation is neither employed nor entertained, the traditional tests of death—prolonged absence of breathing
and heartbeat--can be used successfully. These traditional tests are absolutely predictive that the brain will be rapidly destroyed
by lack of blood flow and oxygen, at which time death will have occurred. Traditional examinations for death, in addition to
testing for heartbeat and breathing, always included tests for responsiveness and pupillary reflexes that directly measure brain
function.

*40 The bedside tests satisfying the whole-brain criterion of death have been designed with a sufficiently high degree of

concordance to permit the drafting of widely accepted clinical practice guidelines on the determination of brain death. 37 The
tests require demonstrating the loss of all clinical brain functions, irreversibility, and a known structural process sufficient

to produce the clinical findings. Laboratory tests showing the absence of intracranial blood flow or the absence of electrical

activity in the hemispheres and brain stem can be used to confirm the clinical diagnosis to expedite the determination, 38

Irreversibility is an indispensable requirement for brain death. There is general belief that irreversibility can be adequately
demonstrated by conducting serial neurological examinations, excluding potentially reversible factors, and demonstrating a
structural cause that is sufficient to account for the clinical sigis. But, while highly plausible, these conditions have never been
proved to assure irreversibility. Two recent factors prompted me to reassess my previous position that irreversibility could be
proved solely by clinical factors and to suggest that a laboratory test showing cessation of all intracranial blood flow should
become mandatory in brain death determination.

There are several published studies documenting the alarming frequency of physician variations and errors in performing
brain death tests, 3 despite clear guidelines for performing and recording the tests. Patients with “chronic brain death™ have
been reported who were diagnosed as brain dead but whose circulation and visceral organ functioning were successfully

physiologically maintained for months or longer. 40 Eelco Wijdicks and I questioned whether all of the reported patients were
correctly diagnosed, and if some braindamaged but not brain dead patients were included because of inadequate examinations
and resultant incorrect brain death determinations. 4! Reacting to both these findings, I proposed that the mere assertion of
irreversibility may no longer be sufficient to diagnose brain death and that a test showing cessation of all intracranial blood
flow, such as transcranial Doppler ultrasonography, radionuclide angiography, or computed tomographic angiography, should

become mandatory, at least if there is any question about the diagnosis or if the examiner is inexperienced. 42

Public Policy on Death

Brain death is widely regarded as the prime example of a formerly contentious bioethical and biophilosophical issue that has
been resolved to the point of widespread public consensus. 43 Evidence for this consensus is the enactment of effective and
well-accepted brain death taws and policies throughout the world.  1n the United States, the Uniform Determination of Death

Act, recommended by the President's Commission and the National Conference of Commissioners on Uniform State Laws, 43

WESTLAW @ 2016 Thomson Reuters. No claim to original U.S. Govemment Works. 6



Case 2:16-cv-00889-KIM-EFB Document 14-14 Filed 05/01/16 Page 8 of 29

has been enacted in most states, and others have enacied statutes with similar language. Contemporaneously, the Law Reform
Commission of Canada produced a similar statute, 46 -

But an observer unaware of this consensus and public acceptance, who relied solely on reading the output of scholarly articles
and university conferences on brain death, would reach a far different conclusion. The publication of anti-brain death articles
has never been greater than during the past decade, Yet, despite those arguments, the 1995 Institute of Medicine conference

on brain death recommended no changes in public laws in the United States, 7 1o jurisdiction has abandoned its brain death
statute, and there is evidence that many additional countries have embraced the practice of determining brain death during the

past decade of scholarly dissention. 48 What accounts for the mismatch between public acceptance and scholarly agitation?

Higher-brain proponents continue to accept brain death but argue that the criterion of death should be changed to the higher-brain
formulation. Brain stem death proponents also accept the conceptual validity of brain death but hold that the criterion of death
should be the brain stem formulation, Religious authorities continue a debate that has raged for 40 years about whether brain

death is compatible with the doctrines of the world's principal religious traditions. 49 Protestantism, including fundamentalism,
has accepted brain death. 30 The debate in Roman Catholicism was largely settled by Pope John Paul's 2000 pronouncement

embracing brain death as consistent with Catholic teachings. 31 In Judaism, brain death is accepted by Reform and Conservative
authorities, but an Orthodox rabbinic debate continues between those who declare brain death compatible with Jewish law

and those who do not. % Brain death determination is also practiced in several [slamic societies, 33 Hindi societies, % and in

Confucian-Shinto Japan. 33

The principal active opponents within the academy are those who reject the concept of brain death outright and promote the
concept that a human being is not dead until the systemic circulation ceases and all organs are destroyed, The circulation
proponents see no special role for brain functions in a determination of death. Alan Shewmon, the intellectual leader of the
circulationists, has written eloquently on the conceptual problems inherent within the whole-brain (or any brain criterion)

formulation. *® e cites evidence that the brain performs no qualitatively different forms of integration than the spinal cord
and argues that therefore it should enjoy no special status above other *41 organs in death determination. He claims further
that his cases of “chronic brain death” shaw that the concept of brain death is inherently counterintuitive, for how could a dead
body gestate infants or grow? 37

Another critic, Robert Taylor, has called the brain death concept a “legal fiction” that is accepted by society in a manner
analogous fo the concept of legal blindness, Taylor explains that legal blindness is a concept invented by society to permit
people who are functionally blind from severe visual impairment to receive the same social benefits as those enjoyed by people
who are totally blind, We all know that most people who are declared legally blind are not truly blind. But we employ a legal
fiction and use the term “blindness™ in a biologically incorrect way for its socially beneficial purpose. Taylor argues that, by
analogy, we know that people we declare “brain dead” are not truly dead, but we consider them dead for the socially beneficial

goal of organ procurement. 33

As a longstanding proponent of whole-brain death, I acknowledge that the whole-brain formulation, although coherent, is
imperfect, and that my attempts to defend it have not adequately addressed all valid criticisms, But my inadequacies must be
viewed within the larger context of the relationship of biology to public policy. Our attempts to conceptualize, understand, and
define the complex and subtle natural concepts of life and death remain far from perfect. Perhaps we will never be able to achieve
uniform definitions of life and death that everyone accepts and that no one criticizes for conceptual or practical shortcomings.

In the real world of public policy on biological issues, we must frequently make compromises or approximations to achieve
acceptable practices and laws. For these compromises to be tolerable, generally they should be minor and not affect outcomes.
For example, in the current practice of organ donation after cardiac death (formerly known as non-heart-beating organ donation),
I and others raised the question of whether the organ donor patients were truly dead after only five minutes of asystole, The five-
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minute rule was accepted by the Institute of Medicine as the point at which death could be declared and the organs procured. 39

Qurs was a biologically valid criticism because, at least in theory, some such patients could be resuscitated after five minutes of
asystole and still retain measurable brain function. If that was true, they were not yet dead at that point so their death declaration

was premature.

But thereafter I changed my position to support programs of organ donation after cardiac death. I decided that it was justified to
accept a compromise on this biclogical point when I realized that donor patients, if not already dead at five minutes of asystole,
were incipiently and irreversibly dying because they could not auto-resuscitate and no one would attempt their resuscitation.
Because their loss of circulatory and respiratory functions was permanent if not yet itreversible, there would be no difference
whatsoever in their outcomes if their death were declared after five minutes of asystole or after 60 minutes of asystole. I
concluded that, from a public policy perspective, accepting the permanent loss of circulatory and respiratory functions rather
than requiring their irreversible loss was justified. The good accruing to the organ recipient, the donor patient, and the donor
family resulting from organ donation justified overlooking the biological shortcoming because, although the difference in the
death criteria was real, it was inconsequential.

Of course Alan Shewmon is correct that not all bodily system integration and functions ofthe organism as a whole are conducted
by the brain (though most are) and that the spinal cord and other structures serve relevant roles. And Robert Taylor is correct
that many people view brain death as a legal fiction and regard such patients “as good as dead™ but not biologically dead. But
despite its shortcomings, the whole-brain formulation remains coherent on the grounds of the critical functions of the organism
as a whole and on the additional grounds of Korein's critical system theory. The whole-brain death formulation comprises a
concept and public policy that make intuitive and practical sense and have been well accepted by the public throughout many
societies, Therefore, while I am willing to acknowledge that whole-brain death formulation remains imperfect, I continue to
suppert it because on the public policy level its shortcomings are relatively inconsequential.

Those scholars attacking the established wholebrain death formulation have a duty to show that their proposed alternative
formulations not only more accurately represent biological reality, but also can be translated into successful public policy that
is intuitively acceptable and maintains public confidence in physicians' accuracy in death determination and in the integrity
of the organ procurement enterprise. Although I acknowledge certain weakness of the wholebrain death formulation, T hold
that it most accurately maps our consensual implicit concept of death in a technological age and, as a consequence, it has been
accepted by societies throughout the world.

Footnotes

al James L. Bernat, M.D., is Professor of Medicine (Neurology) at Darimouth Medical School and Director of the Clinical Ethics
Program at Dartmouth-Hitchcock Medical Center. His most recent books are Ethical Issues in Neurology, 2nd ed. (Butterworth-

Heinemann, 2002) and Palliative Care in Neurology (Oxford, 2004).

1 The early history of “brain death” is discussed in M. S. Pemick, “Brain Death in a Cultural Context: The Reconstruction of
Death 1967-1981,” in S. J. Youngner, R. M, Arnold, and R. Schapiro, eds., The Definition of Death: Contemporary Controversies
(Baltimore: Johns Hopkins University Press, 1999): 13-33; and M. N. Diringer and E. F. M. Wijdicks, “Brain Death in Historical
Perspective,” in E, F, M. Wijdicks, ed., Brair Death (Philadelphia; Lippincott Williams & Wilkins, 2001): 5-27. Early reports from
France desctibed coma dépassé (a state beyond coma). See P. Mollaret and M. Goulon, “Le Coma Dépassé (Mémeoire Préliminaire)”
Revue Neurologigue 101 (1959): 3-15. The Harvard Medical School report was the earliest widely publicized article to claim that
such patients were dead. See “A Definition of Irreversible Coma: Report of the Ad Hoc Committee of the Harvard Medical School
to Examine the Definition of Brain Death,” J4MA 205 (1968): 337-340.

2 “Brain death™ is the colloguial term for human death determination using tests of absent brain functions, But it is an unfortunate term
because it is inherently misleading. It falsely implies that there are two types of death: brain death and ordinary death, instead of
unitary death tested using two sets of tests. It also wrongly suggests that only the brain is dead in such patients. Robert Veatch stated
that because of these shortcomings he uses the term only in quotation marks (personal communication November 4, 1995).
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In 1970, Kansas became the first state to enact a death statute incorporating the new concept of brain death, a mere two years after
the Harvard Medical School report. See 1. M. Kennedy, “The Kansas Statute on Death--An Appraisal,” New England Journal of
Medicine 285 (1971): 946-950, at 946,

See G. 8. Belkin, “Brain Death and the Historical Understanding of Bioethics,” Bulletin of the History of Medical Allied Sciences
58 (2003): 325-361; E. F. M. Wijdicks, “The Neurologist and Harvard Criteria for Brain Death,” Neurology 61 (2003): 970-976;
M. Giacomini, “A Change of Heart and a Change of Mind? Technology and the Redefinition of Death in 1968,” Social Science &
Medicine 44 (1997): 1465-1482; and M. S. Pernick, supra note 1.

Innearly all states, brain deatlt is incorporated into the statute of death. In a few jurisdictions, brain death is permitted in administrative
regulations. See H. R. Beresford, “Brain Death,” Neurologic Clinics 17 {1999): 295-306. For international practices of brain death,
see E, F. M, Wijdicks, “Brain Death Worldwide: Accepted Fact but No Global Consensus in Diagnostic Criteria,” Newrology 58
(2002): 20-25. ‘

S. L Youngner, R. M. Amold, and R, Schapiro, eds., The Definition of Death: Contemporary Coniroversies (Baltimore: Johns Hopk_in's
University Press, 1999),

See, for example, R. D, Truog, “Is it Time to Abandon Brain Death?” Hastings Center Report 27, no. 1 {1997): 29-37; R. M. Taylor,
“Reexamining the Definition and Criterion of Death,” Seminars in Neurology 17 (1997): 265-270; P. A. Byrne, S. O'Reilly, and P.
M. Quay, “Brain Death--An Opposing Viewpoint,” JAMA 242 (1979): 1985-1990; and J. Seifert, “Is Brain Death Actually Death?
A Critique of Redefinition of Man's Death in Terms of ‘Brain Death,” The Monisi 76 (1993): 175-202,

Alan Shewmon's recent works on this topic include D. A, Shewmon, “The Brain and Somatic Integration: Insights into the Standard
Biological Rationale for Equating ‘Brain Death’ with Death,” Journal of Medicine and Philosophy 26 (2001): 457-478; and D, A.
Shewmon, “The “Critical Organ’ for the Organismras a Whole: Lessons from the Lowly Spinal Cord,” Advances in Experimental
Medicine and Biology 550 (2004): 23-42, Other scholars agreeing with him also published works following his article in the Journal
of Medicine and Philosophy,

H. K. Beecher, chairman of the landmark 1968 Harvard Medical School Committee report (see note 1), later warned: “Only a very
bold man, I think, would attempt to define death.” See H. K. Beecher, “Definitions of ‘Life’ and ‘Death’ for Medical Science and
Practice,” Annals of the New York Academy of Sciences 169 (1970). 471-474,

President's Commission for the Study of Ethical Problems in Medicine and Biomedical and Behavioral Research, Defining Death:
Medical, Legal and Ethical Issues in the Detfermination of Death (Washington, DC: U.S. Government Printing Office, 1981): at 31-43,

1. L. Bernat, C. M. Culver and B, Gert, “On the Definition and Criterion of Death,” Asnafs of Internal Medicine 94 (1981): 389-394,

Alan and Elisabeth Shewmon recently claimed that my approach is futile because language constrains our capacity to conceptualize
life and death. They regard death as an “ur-phenomenon™ that is “... conceptually fundamental in its class; no mote basic concepts
exist to which it can be reduced. It can only be intuited from our experience of it ...” See D. A. Shewmon and E, S. Shewmon, “The
Semiotics of Death and its Medical Emplications,” Advances in Experimental Medicine and Biology 550 (2004): 89-114. Winston
Chiong also rejected my analytic approach claiming that there can be no unified definition of death. Yet, he agreed that the whole-
brain criterion of death is the most coherent concept of death. See W. Chiong, “Brain Death Without Definitions,” Hastings Center
Report 35 (2005): 20-30.

I have discussed these conditions in greater detail in J. L. Bernat, “The Biophilosophical Basis of Whole-Brain Death,” Social
Philosophy & Policy 19, no. 2 (2002): 324-342.

Robert Veatch exemplifies a scholar who has attempted to redefine death for the purpose of considering patients in persistent
vegetative states as dead, despite the fact that all societies consider them alive. See, for example, R, M. Veatch, “The Impending
Collapse of the Whole-Brain Definition of Death,” Haszings Center Report 23, no. 4 (1993): 18-24. Linda Emanuel abstracted death
to a clinically unhelpful metaphysical level: “there is no state of death .., to say ‘she is dead’ is meaningless because ‘she’ is not
compatible with ‘dead.” See L. L. Emanuel, “Reexamining Death: The Asymptotic Model and a Bounded Zone Definition,” Hastings
Center Report 25, no. 4 (1995): 27-35.
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For a scholar who argues that the definition of death is largely a normative social matter, see R, M. Veatch, “The Conscience Clause:
How Much Individual Choice in Defining Death Can Our Society Tolerate?” in 8. J. Youngner, R. M. Arnold, and R. Schapiro, eds.,
The Definition of Death: Contemporary Controversies (Baltimore: Johns Hopkins University Press, 1999): 137-160.

In this regard, I disagree with Jeff McMahon that there are two types of death: death of the organism and death of the person. See
I. McMahon, “The Metaphysics of Brain Death,” Biocethics 9 (1995): 91-126,

A. Halevy and B. Brody, “Brain Death: Reconciling Definitions, Criteria, and Tests,” Annals of Internal Medicine 119 (1993):
519-525. '

R. 8. Morison, “Death: Process or Event?” Science 173 (1971): 694-698 and L. Kass, “Death as an Event: A Commentary on Robert
Morison,” Sefence 173 (1971): 698-702. The Shewmons (see note 12) recently described the process vs. event argument as “tiresome”
because, as a consequence of linguistic constraints, death can be understood only as an event.

1. L. Bernat, C. M. Culver, and B. Gert, “On the Definition and Criterion of Death,” Annals of Internal Medicine 94 {1981): 389-394,

S. Parnia, D. G. Waller, R. Yeates, and P. Fenwick, “A Qualitative and Quantitative Study of the Incidence, Features, and Etiology
of Near Death Experiences in Cardiac Arrest Survivors,” Resuscitation 48 (2001): 149-156.

R. M. Veatch, “The Whole Brain-Oriented Concept of Death: An Qutmoded Philosophical Formulation,” Journal of Thanatology 3
(1975): 13-30; R. M. Veatch, “Brain Death and Slippery Slopes,” Journal of Clinical Ethics 3 (1992). 181-187; and R. M. Veatch,
“The Impending Collapse of the Whole-Brain Definition of Death,” Hastings Center Report 23, no. 4 (1593): 18-24.

R. M. Veatch, supra note 21, at 23,

See, for example, M. B. Green and D, Wikler, “Brain Death and Personal Identity,” Philosophy and Public Affairs 9 (1980): 105-133;
S. J. Youngner and E. T. Bartlett, “Human Death and High Technology: The Failure of the Whole Brain Formulation,” Axnnals of
Internal Medicine 99 (1983): 252-258; and K. G. Gervais, Redefining Death (New Haven: Yale University Press, 1986).

J. L. Bernat, C. M. Culver, and B. Gert, “On the Definition and Criterion of Death,” Annals of Internal Medicine 94 (1981): 389-394.
I later refined the definition to require only the permanent loss of the eritical functions of the organism as a whole, in response to
exceptional cases raised, but this is mostly quibbling. See J. L. Bernat, “Refinements in the Definition and Criterion of Death,” in. S.
1. Youngner, R. M. Amold, and R. Schapiro, eds., The Definition of Death: Contemporary Controversies (Baltimore: Johns Hopkins
University Press, 1999): 83-92.

1, Loeb, The Organism as a Whole (New York: G. P. Putnam's Sons, 1916).

See, for example, the explanation of emergent funetions in M. Mahner and M. Bunge, Foundations of Biophilosophy (Berlin: $pringer-
Verlag, 1997): at 29-30. '

1. Korein, The Problem of Brain Death: Development and History,” Annals of the New York Academy of Sciences 315 (1978): 19-38.
For the most recent refinement of Korein's argument, see J. Korein and C. Machado, “Brain Death: Updating a Valid Concept for
2004,” Advances in Experimental Medicine and Biology 550 (2004): 1-14,

I have discussed these three formulations in greater detail in J. L. Bernat, “How Much of the Brain Must Die in Brain Death?” Journal
of Clinical Ethics 3 (1992): 21-26.

The text of Defining Death malkes clear that the President's Commission found an important distinetion between brain clinical
functions and brain activities. See President's Commission for the Study of Ethical Problems in Medicine and Biomedical and
Behavioral Research, Defining Death: Medical, Legal and Ethical Issues in the Determination of Death (Washington, DC: U.S,
Government Printing Office, 1981): at 28-25.

Residual EEG activity seen on unequivocally brain Idead patients has been described by M. M. Grigg, M. A. Kelly, G. G. Celesia, M.
W. Ghobrial, and E. R. Ross, “Electroencephalographic Activity after Brain Death,” Archives of Neurology 44 (1987); 948-954.

F. Plum and J. B. Posner, The Diagnosis of Stupor and Coma, 3rd ed., (Philadelphia: F, A. Davis, 1980): at 88-101.
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These are the most common causes of brain death. See D. Stawomn, L. Lewison, J. Marks, G. Turnet, and I}, Levin, “Brain Death in
Pediatric Intensive Care Unit Patients: Incidence, Primary Diagnosis, and the Clinical Oceurrence of Turner's Triad,” Critical Care
Medicine 22 (1994): 1301-1305.

H. C. Kinney and M., A, Samuels, “Neuropathology of the Persistent Vegetative State: A Review,” Journal of Neuropathology and
Experimental Neurology 53 (1994): 548-558.

Multi-Society Task Force on PVS, “Medical Aspects of the Persistent Vegetative State. Parts I and I1,”” New England Journal of
Medicine 330 (1994): 1499-1508, 1572-1579.

Conference of Medical Royal Colleges and their Faculties in the United Kingdom, “Diagnosis of Brain Death,” British Medical
Jowrnal 2 (1976); 1187-1188; and C, Pallis, ABC of Brainstem Death {London; British Medical Journal Publishers, 1983),

I have provided more extensive arguments with examples to support this claim in J. L. Bemat, “A Defense of the Whole-Brain
Concept of Death,” Hastings Center Report 28, no, 2 (1998): 14-23 at 18-19,

The Quality Standards Subcommittee of the American Academy of Neurology, “Practice Parameters for Determining Brain Death
in Adults [Summary Statement],” Neurology 45 (1995): 1012-1014. The tests accepted in various European countries are described
and compared in W. F. Haupt and J. Rudolf, “European Brain Death Codes: A Comparison of National Guidelines,” Journal of

Neurology 246 (1999): 432-437.

The clinical and confirmatory tests for brain death are described in detail in E. F. M. Wijdicks, “The Diagnosis of Brain Death,” New
England Journal of Medicine 344 (2001): 1215-1221.

See, for example, R. E. Mejia and M. M. Pollack, “Variability in Brain Death Determination Practices in Children,” J4MA4 274
(1995): 550-553; and M. Y. Wang, P. Wallace, and J. B, Gruen, “Brain Death Documentation: Analysis and Issues,” Neurosurgery
51 (2002): 731-735.

D. A, Shewmon, “Chronic ‘Brain Death’: Meta-anqusis and Conceptuat Consequences,” Neurology 51 (1998): 1538-1545.

E. F. M. Wijdicks and J. L. Bernat, “Chronic ‘Brain Death’: Metaanalysis and Conceptual Consequences,” (letter to the editor)
Neurology 53 (1999): 1639-1640.

I defend this claim in J, L. Bernat, “On Irreversibility as a Prerequisite for Brain Death Determination,” Advances in Experimental
Medicine and Biclogy 550 (2004): 161-167.

This conclusion was reached by Alexander Capron, the former Executive Director of the President's Commission (see note 10), in
A. M. Capron, “Brain Death--Well Settled Yet Still Unresolved,” New England Journal of Medicine 344 (2001): 1244-1246.

E. F. M. Wijdicks, “Brain Death Worldwide: Accepted Fact but No Global Consensus in Diagnostic Criteria,” Neurofogy 58 (2002):
20-25.

President's Commission for the Study of Ethical Problems in Medicine and Biomedical and Behavioral Rescarch, Defining Death:
Medical, Legal and Ethical Issues in the Determination of Death (Washington, DC: U.S. Government Printing Office, 1981); at 72-84.

Law Reform Commission of Canada, Criteria for the Determination of Death (Ottawa: Law Reform Commission of Canada, 1981).

R. A, Burt, “Where Do We Go from Here?” in 8. J. Youngner, R. M. Arnold, and R, Schapiro, eds., The Definition of Death:
Contemporary Controversies (Baltimore: Johns Hopkins University Press, 1999): 332-339,

See E. F. M. Wijdicks, supra note 5, at 22-23,

In the early brain death era, commentators asserted that brain death was compatible with the world's principal religions. See F. J.
Veith, J. M, Fein, M. D. Tendler, R. M. Veatch, M. A. Kleiman, and G. Kalkines, “Brain Death: I. A Status Report of Medical and
Ethical Considerations,” JAAf4 238 (1977): 1651-1655,
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Summary. There is growing medical consensus in a unifying cencept of human death.
All human death involves the irreversible loss of the capacity for consciousness,
combined with the irreversible loss of the capacity to breathe. Death then is a result
of the irreversible oss of these functions in the brain. This paper outlines three sets
of critefia to diegnose human death. Eoch set of criteria clearly establishes the
irreversible loss of the capacity for conscicusness, combined with the irreversible loss
of the capacity to breathe, The most appropriate set of criteria to use is determined
by the circumstances in which the medical praciitioner s called upon to diagnose
death. The three critefia sets are somatic (features visible on external inspection of
the corpse), circulatory (after cardiorespiratory arrest}, and neurological (in patients
in coma on mechanical ventilation); and represent a diagnostic standard in which
the medical profession and the public can have complete confidence. This review
unites authors from Australio, Canada, and the UK and examines the medical
criteria that we should use in 2012 to diagnose human death.

Keywords: brain death; cardioputmonary arrest; death; diagnosis; resuscitation orders

h u_§ing ditferent

The diagnosis of death is, in most countries, the legal respon-
sibitity of o medicat practitioner. It marks a point in time after
which censequences occur including no medical or legal
requirement to provide resuscitation or life-sustaining tech-
nologies, loss of personhood, and most individual rights,
the opportunity for organ donation and autopsy proceedings,
execution of the decedent’s legal will, estate and property
transfer, payment of life insurance, final disposition of
the body by burial or cremation and, of course, religious
or social ceremonies to mark the end of a life.! Dying,
however, is a process, which effects different functions
and cells of the body ot different rates of decay. Déctors
must decide at what moment along this process there Is
permanence and dedth can be appropriately declared.

A definition of death, just like a definition of life, continues
to elude philosophers. Death can be considered in terms of
medical, legal, ethical, philosophical, societal, cultural, and re-
ligious rationales. The medical definition of death is ptimarily a
scientific issue based on the best available evidence. There is
growing consensus that there is o unifying medical concept
of death; all human death is anatomically located to the
brain.2"? That is, human death involves the irreversible loss
of the capacity for consciousness, combined with the irrevers-
ible loss of the capacity to breathe.® *® ' These two essential
capacities are found in the brain, particularly the brainstem,
and represent the most basic manner in which the human

organism can sense and interact with its environment.
Death is a result of the irreversible loss of these functions in
the brain; either from an intra-cranial cause such as trauma
or haemorrhage, or frorn an extra-cranial cause such as
cardio-respiratory arrest, where impuaired cerebral perfusion
will culmingte in cerebral and brainstem darmage.

In this paper, we outline three sets of criteria to diognose
human death. Each set of criteria clearly establishes irrevers-
ible loss of the copacity to breathe combined with the irre-
versible loss of the capacity for consciousness. The most
appropriate set of criteria to use is determined by the circum-
stances in which a medical practitioner is colled upon to
diagnose death. These three criteria sets are somatic (fea-
tures visible on external Inspection of the corpse such as
rigor mortis or decapitation), circulatory, or neurclogical;
and represent o diagnostic standard in which the medical
profession and the public can have complete confidence,

For mare than 40 yr, medical practitioners have been diag-
nosing death using neurolegicat criteria, For nearly 200 yr, we
have been using the stethoscope, as a technologicat aid for
circulatory criteria, to diagnose the same death. Our under-
standing and the criteric we use may have evolved, but our
duty remains the same, to make a timely diagnosis of
death whilst aveiding any diagnostic errors; an obligation
medical professionals cannot and should not abdicate. This
review unites authors from Australia, Canada, and the UK

© The Author [2012]. Published by Oxford University Press on behalf of the British Journat of Anaesthesia. All rights reserved.
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and examines the maedical criteria that we should use in
2012 to diagnose human death.

A history of diagnosing death

‘Have me decently buried, but do not let my body be put
into a vault in less than two days after I am dead.” .
Alleged dying request of George Washington, 1799,

Humans have long used criteria and technology to assist
in the diagnosis of death. Somatic criteria, such as the pres-
ence of decomposition and rigor mortis, are the oldest in
human history. The link between breath and life is equally
as ancient and found in both Genesis {2:7) and the Qurlan
(32:9). Shakespeare writes of King Lear requesting a locking-
glass, ‘If that her breath will mist or stain the stone, why then
she lives. {King Lear Act V Scene III}. Feathers and candles
were often utilized for a similar purpose.

Other influential proponents of criteria for human death were
the twelfth-century rabbi and physician scholar Moses Maimoni-
des, who was the first to argue that a decapitated person was
immedictely dead, despite the presence of residuat movement
in the body? ** and Williarm Harvey, who in the seventeenth
century first described the circulation of blood and the function
of the heart as a pump and which, under this concept, death
was when the heart and circulation stopped.*® :

Fears of premature burial appear to have culminated in
the eighteenth century, when George Washington made his
dying request and Jean-Jacques Winstow in 1740 famously
stated that putrefaction is the only sure sign of death. This
fear led to the construction of waiting mortuaries and
security coffins with alorm mechanisms and permanent air
supply.'® Diagnostic criteria for death were unclear and
Egbert Guernsey, writing in the 1853 Homeopathic Domestic
Practice, warned against diognosing death on the basis of
cold or pulse or the use of a feather to detect respiration
and advocated rigor mortis or its termination as the only
safe criteria,®

A few years before in 1846 Paris, Dr Eugene Bouchut won the
Academy of Sciences prize for ‘the best work onthe signs of death
and the means of preventing premature buriols'. He advocated
the use of the stethoscope, invented in 1819 by René Laennec,
as o technological aid to diagnose death,”> 7 *® Several of Bou-
chut’s chief critics were fellow contestants for the prize. They
advanced alternate ideas for diagnosing death such as, intro-
ducing leeches near the anus, applying specially designed
pincers to the nipples, or piercing the heart with a long
needle with a flag at the end, which would wave if the
heart were still beating. Bouchut believed that if a heartbeat
was absent for >2 min, o person could be considered dead,
In the face of opposition, he extended the period to 5 min.”®

Case reports from physicians such as Harvey Cushing,
writing around the beginning of the twentieth century, had
observed that patients with cerebral pathology would die
from respiratory arrest and subsequent circulatory collapse.®
In the decades that followed, it was proposed that the loss of
electrical activity in the brain and cerebral circulatory arrest

might signify human death. With the advent of mechanical
ventilation, halting the inevitable circulatory collapse that
follows cessation of spontaneous respiration, for the first
time in human history, the need to diagnose death using
nedralogical criteria was realized.

In 1959, two landmark accounts were published, First,
Pierre Wertheimer's group characterized criteria for the
‘death of the nervous system’ and o few months later Mol-
laret and Goulon coined the term coma dépassé for an irre-
versible state of coma and apnoea,'” *® %° These criteria
became widely used as an indicator of medical futility and
a point at which ventilution coutd be stopped.

In 1963, the Belgian surgeon Guy Alexandre, using neuro-
logical criteria, carried out the first transplantation from a
heart-beating donor and in 1967 Christioan Barnard per-
formed the first heart transplantation (incidentolly, a cose
of donation after circulatory determined death in a patient
who satisfied criteria for coma dépassé).® 2° The publication
the following year by the Ad Hoc Committee of the Harvard
Medical School represented the culmination of over a
decade of research and debate into neurological criteria for
diagnosing death’? Simuitaneously, the World Medical
Assembly announced the Declaration of Sydney, which differ-
entiated the meaning of death at the cellular and tissue
levels from the death of the person and emphasized that
the determination of death remained the responsibility
of the medical practitioner?? Clinical, legal, and national
codification followed?*~ %% but vocal opponents to neurologic-
dl criteria for diagnosing death persist.

In the last decade, the rapid expansion of argan donation
from individuals diognosed deceased using circulatory
criteria, known now as donation after circulatory death
(DCD), has led to new debate about the definition and deter-
mination of death. A unifying medical concept of death, which
combines all the previous historical criteria, is emerging.

A unifying medical concept of death

In 2008, the US President's Council on Bioethics explored all
the justifications that can be used to define braoin death as
human death.’® The President’s Council concluded by o
majority decision that the best justification for brain death
equating to human death is that there is a ‘fundamental
vital work of a living organism - the work of self-preservation,
achieved through the organism’s need-driven commerce with
the surrounding world' [page 60]. For a human being, this com-
merce is manifested by the drive to breathe, demonstrating
the most basic way a human being can act upon the world,
combined with consciousness, or the ability to be open to
the world. The ireversible loss of these two functions
equates to human death. This conclusion is reflected in «
growing consensus that all criterio used to diagnose humen
death rely upon the demonstration of the irreversible loss of
the capacity to breathe, combined with the irreversible loss
of the capacity for consciousress.* 8 %7

Consciousness was defined by William James in 1890 and
entails o state of being awake and aware of self and
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environment.?® This is manifested by two physiological com-
ponents: arousal (wakefulness) and awareness. A patient ina
persistent vegetative state may lack awareness but demon-
strates arousal and cannot be considered deceased. Some
argue that the irreversible loss of awareness alone represents
the toss of the person and signals human death.”® 3° The
position outlined in this paper, consistent with many other
authors and medical bodies, is that any demonstration of
arousal or awareness is incompatible with a concept of
hurnan death.® ® 10 11 31

The capacity for consciousness and breathing are both
functions of the brain and untike any other argan, the brain
is both essential and irreptaceable.

In this respect, all human death is death of the brain;
although this should not be taken to imply that neurological
ctiteria is the only criteria appropriate to diagnose death.
Rather, death is dicgnosed using the most appropriote
criteria for the circumstances in which a medical practitioner
may be called upon to diagnose it. Three sets of criteria are
apparent {Fig. 1} and «all can be used to demonstrate the
irreversible loss of the capacity for consciousness combined
with the irreversible loss of the capacity to breathe. In the
community and where death may have occurred hours to
days before, somatic criteria will reliably indicate the toss of
these two essential capacities. When death is more recent
and especially within a hospital setting, death is usually diag-
nosed by the use of circulatory criteria after cardiorespiratory
arrest. It is only within the critical care environment, where
mechanical ventilation is used, that the diagnosis of death
using neurotogical criteria is applied.

Diagnosis and confirmation of death using somatic
criteria

Somagtic criteria for human death are those that can be
applied by simple external inspection of the corpse without
a requirement to examine for signs of life or evidence of
internal organ function. The criteria are historically ancient

A medical concept of death

Neurological criteria

Jreversibe loss of the
capacity for consciousness

Irreversibe loss of the
capacity 1o breathe

Clreulatory criteria Somatic criteria

- “Fig.1 A unifying medical concept of death. All deathiis diagnosed
* by confirming; the |rrever91ble'loss of-the capgeity: f i
ness combined with the irfeversible loss of the’capacity to
breathe, The most appropnate sét-of triterig to useds determlned
by the circimstances in whlch the medlcal prctct:tloner is called ‘
“upon-to dlagnose death.’ :

i16

and include such signs gs rigor mortis, decapitation, and
decomposition, Sematic criteria  unequivocally indicate
irreversible loss of consciousness and irreversible apnoea.
Today, ambulance officers and paramedics recognize these
criteria, known sometimes as Recognition of Life Extinct
(ROLE}, where death is so clearly obvious that attempts at
resuscitation should not be made {Table 1.3

Whitst useful in dingnosing death that has oceurred some-
time beforehand, somatic criteria are not practical when
death is more recent, considering the importance of a
timely diagnosis with its legal and societal implications.

Diagnosis and confirmation of death
using circulatory criteria

The simultaneous onset of circulatory arrest, unconscious-
ness, and apnoea {cardiorespiratary arrest) has long been
used as o basis for diagnosing death, both in the hospital
and in the community. Within 15 s of absent cerebral circu-
lation consclousness is lost, the EEG becomes iso-electric
and apnoea rapidly ensues, if not already present.”* ¢ Circu-
latory criteria to diegnose death predict the permanent and
irréversible loss of the capacity for consciousness and the
capacity to breathe. The criteria are based on the knowledge
that the brain suffers anoxic structural domage when the
cerebral circulation is halted.

What is perhaps surprising is that until the publication of
the Academy of Medical Royal Colleges’ Code of Practice in
2008, there was no guidance for doctors in the UK on how
to confirm death after cardiorespiratory arrest.>” Before the
widespread introduction of DCD, there was less need for
proscriptive criterig, as in practice there was no necessity
to confirm death in such a time-critical manner. Neither
was it routine proctice to test for corneal reflexes or motor
responses to supraorbital pressure. In the new more explicit
code, the diagnosis of death in patients after cardiorespira-
tory arrest (circulatory criteria) or for a patient in coma
{neurological criteria} are very similar ({Table 2), reflecting
the concept that all criterio for diagnosing death must

'_ th death32

1, Massive cranial and cerebral destruction

“.* 2. Hernlcorporectorny

=, 3, Massive truncol injury incornpetible with life including
decapitation
'+ 4, Decompositien/putrefaction (where tissue damage indicates
+  that the patient hos been dead for some hours}
- 5. Incineration (the presence of full thickness burns with charring
of >95% of the body surface)
Hypostasis {the pooling of bloed in congested vessels in the
dependent part of the body in the position in which it lies after |
death) L
. Rigor mortis {the stiffness occurring after death from the post :
mortem breakdown of enzymes in the muscle fibres}

In the newborn, fetal maceration

wn o

>
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demonstrate the irreversible loss of the capacity for con-
sciousness combined with the irreversible loss of the capacity
to breathe.

Essential components for diagnosing death using circula-
tory criterio include an agreement that further resuscltation
will not be attempted, @ minimum observation period, and
a prohibition against activities that might restore the cerebral
circutation (Table 3}. Table 4 outlines variation in the imple-
mentation of circulatory criteria for the purposes of DCD in
Australia, Canada, the UK, and the USA2 ™© 31 28-%C Thgra
remains considerable international variation and variation
within individual countries.*’

The observation period begins at the time of loss of the
circulation, in association with coma and apnoed; the
minimum acceptable duration of observation depends on
the criterion used for diagnosing death {Table 5).%2 Tt is
important to note that palpation of the pulse may be insuf-
ficient to ensure circulatory arrest as low output circulatory
states can persist even when the pulse is impalpable to the
clinician. Where the technology is readily available,

:::l"hg UK Cédé_"ofﬁ?ru;:t_:ic_e -(2.008)_for the-
ardiorespiratory ariést andin o patient in

Diagnosis and cenfirmation
of death in a patient in a
coma (heurological criteria)

: : Diagnosing and confirming
. death after cardiorespiratory
* arrest {circulotory criteria)

} Demonstratian of loss of the capacity for consciousness

Absence of the pupillary Absence of the pupillary
response to light response to light

Absence of the corneat reflex
Absence of any metor

Absence of the corneal reflex °
Absence of any motor
response to supra-orbital response to supra-orbital
pressure pressure
'+ Demonstration of loss of the capacity to breathe
Five minutes observation of Five minutes apnoea test to
muaintained cardiorespiratory  demonstrate no spontaneous !
arrest respiratory effort v

éﬁ_éeﬁfigl;_;:pmponents for-the diagnosis of death wusing

Uluto__ry._i;riteriuyaﬁér cardicrespiratory arrest® ® 2

monitoring to confirm circulatory arrest is recommended,
such as intra-arterial pressure monitoring, electro, or echo-
cardiography. Any return of the circulation or any respiratory
activity during this period necessitates a further observation
period after subsequent circulatory arrest.

On the basis of Devita’s work suggesting that 65 s is the
shortest acceptable observation time for the determination
of death ofter cardiorespiratory arrest, surgeons in-Denver
chose 75 s as their period of observation in paediatric heart
DCD.** For many clinicians and philosophers, and indeed
for the authors of this review, an observation period of
such a short duration.is considered unacceptable.®” 43
Deavita recommended 2 min as a safe observation time and
many institutions in Australio and in the USA have adopted
this as a minimum standard for DCD.*! 2 Canada and the
UK have adopted a more conservative 5 min standard,® *°
while in Italy 20 min Is required.*®

The dLazarus phenomenon of auto-resuscitation, as
described in the literature, appears to occur only in the
context of failed or inadvertently continued CPR (e.g. con-
tinuing mechanical ventilation in o patient declared ‘dead’)
and not after the planned withdrawat of life-sustaining treat-
ment.*” A recent systematic review could identify only eight
cases of return of spontaneous circulation with ECG monitor-
ing and exact times recorded, all followed failed CPR; in one
case return of spontaneous circulation occurred at 3 min, in
six cases at 5 min and in one case {from 1996) at 7 min.*?

Since death dfter failed CPR is often diagnosed after
extremely short observation periods, codes of practice that
insist on a defined observation period and a specific set of
clinical observations are likely to increase the certainty and
confidence in the diugnosis of death and reduce the rare
cases of wrong diognosis.*® The practice of switching moni-
tors off as soon as resuscitation is abandoned is no longer
acceptable.

Areas of contention

The requirement of a short warm ischaemic time for
successful transplantation after DCD has brought circulatory

o Component

Explanation

:';ﬁ.; in order to restore circulatory, and therefore cerebral, function

" 2. An observation period to confirm continuous apnoeq, absent
circulgtion, and unconsciousness; after which the likelihood of
: spontaneous resumption of cardiac function will have passed

* 1 3. The prohibition at any time of any intervention that might restore

1. A clear intention not to attempt cardiopulmonary resuscitation (CPR}

An exclusion of indications to commence or continue CPR. This may be
because there has been a decision not to perform CPR, or a decision
after unsuccessful CPR that further attermpts are futile, Importantly,
contributory causes to any cardiorespiratory arrest (e.g. hypathermia
<34°C, endocrine, metabolic, or biochemical abnormality) should be
considered and treated, if appropriate, before diognosing death
After this abservation pericd the circulation will not spantaneously
return and the inevitakle anoxic ischaemic injury to the brain, that
follows the loss of the cerebral circulation, will continue unabated
There is internationat variation in the length of observation period
required to establish safe practice

Were cerebrol circulation to be reestablished, the diagnesis of death
using circulatory criteria would be invalidated

- cerebral blood flow by any means
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Table 5 Observation:
arrest. [Adapted from B

table and text {used with permission).]*

eoretically be used to diagnose deatl

vin hiurndns:using circulatory criteria after cardiorespiratory -

. Theoreticcl Point of diognosis

. observation time

Explanation

Y0 Patient not dead Time of cessction of circulation, respiration, and
respensiveness
15s Brain activity ceases, spontaneous recovery possible Flat electroencephalogram

i B5 s Shortest acceptable observation time for determination of  Lengest duration of observed absence of cardiopulmonary

b death function followed by spontaneous recovery of circulation

711 min Shortest acceptable observation time for determination of  Successful resuscitation and restoration of normal cerebrat
death if criterion is impossibility of restoring whole brain function in laboratery animals

: function

"7+ B0 min Shortest acceptable observation time for determination of  Last point at which the brain may be stimulated and respond
death i criterion is impossibility of restoring some brain
activity

i Hours Shortest acceptoble observation time for determination of  Heart may still resurne function in laberatory or transplant

death if criterion is impossibility of restering cardiac activity  setting

criteria for the diagnosis of death into sharp focus.'® % 0-52

If death is the irreversible loss of the capacity for conscious-
ness, combined with the irreversible loss of the capacity to
breathe, then what is the required observation period using
circulatory criteria that will ensure irreversibility? If an obser-
vation period of 2-5 min is used to confirm continuous
cardiorespiratory arrest, then neither the heart nor the
brain can be considered completely and irreversibly structur-
ally damaged. At this point, CPR can restore function.®® *3-°
This has led to the claim that DCD violates the dead donor
rule (persons must be dead before their organs are taken),
since irreversibility cannot be established within the time
frames required for successful donation.”®~ %%

The counter argument is that death dmgnosed using
circulatory criteria rests on the intention not to attempt
CPR and not 4 literal definition of ‘irreversible’, that is a circu-
lation that cannot be restored using any currently available
technelogy. To insist on the latter standard would ignore
how death is diagnosed every day in every hospital world-
wide, Unless one is prepared to undertake open cardiac
massage and direct cardiac defibrillation before diagnasing
anyene in hospital as dead, we cannot know that the heart
has irreversibly ceased. DeVita’s work suggests that if a
literai definition of irreversible is used, where function
cannot be restored by any known technology, then for the
brain this would be 1 h of cerebral circulatory arrest, whilst
for the heart it would be many hours. This would lead to @
death watch in which there would be no place for a stetho-
scope and modern medicine would be turned back 150 yr,
to a time when only the satisfaction of sormatic criteria,
such as rigor mortis, was widely accepted, yet still not
publically trusted.

A North American collaboration of authors’ suggested
that a better term for the cessation of function, which
allows death to be diagnosed by circulatory critetig, is ‘per-
manent’. Permanent is a contingent and equivocal condition
that admits possibility {the restoration of the circulation} and

relies on intent, d tlear intention not to attempt CPR and the
prohibition at any time of any action that might restore
cerebral blood flow.

Diagnosis and confirmation of death using
neurological criteria

The neurological determination of death utilizes clinical
criteria for confirming death in profound coma when cardio-
respiratory activity is being maintained by continued mech-
anical ventiigtion. Essential components for diognosing
death using neurclogical criteria are outlined in Table &.
There is international acceptance and legal support for
reurological criterio to determine death in this circumstance
and there has been little substantial change to the criteria in
nearly 40 yr® 10 21 23 24 26 33 59-63 qlthaygh there is some
variatian in irmplementation in different countries (Table 7).

When the essential components are carried out with
appropriate diligence and by appropriately trained clinicians,
neurological criteria has o certainty equal to that of the other
two criteria outlined in this paper.5~%7

Areas of cantention

Recavery ofter a diagnosis of ‘brain death’

Three recent case reports of transient return of some neuro-
logical functicn after a diagnosis of death using neurclogical
criteria (Table 8)7°-72 have led some clinicians to question
the reliability of clinical testing. A recent (2010} systematic
review in adults could find no published reports of recovery
of neurological function.®® These three new cases must be
seen in the following contexts: 40 yr of diagnosing death
using neurological criteria, 10000 confirmed diagnoses in
the UK alone over the last decade, and patients {particularly
in countries like Japan} being maintained on mechanical
ventilation for prolonged periads after satisfying neurological
criteria for death and yet not regaining brain function. This
history tells us that the dicgnostic standard for death
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Tabie 6 Essentlal components for the dlugn0515 of death s:ng neurologlcul crlt'_ ._i_d_j__ o

Component Exp!unutron

{1} An established oetiology capabie of causing structural demage to  Thera should be no doubt that the patient's condition is due to ineversible
the brain which has led to the irreversible loss of the capacity for  brain domage of known aetiology
conscicusness combined with the irreversible loss of the capacityto  With some diagneses a more prolonged period of continued clinical
breathe cbservation and investigation is required to be confident of tha
irreversible nature of the prognosis, e.g. anoxic brain injury, isolated
brainstem {esicns (in the UK}

Pharmaceutical agents (beth cerebral depressant and neuromuscular),
and ternperature, cardiovascular, endocrine and metabolic disturbances, :
which might be contributing te the unconsciousness and apnoed, must
be exctuded :

(2) An exclusion of reversible conditions capable of mimicking or
confounding the diagnasls of death using neurological criteria

1 {3) A clinical examination of the patlent, which demonstrates profound  The patient must have a persisting Glasgow Coma Score of 3 o

coma, apnaea and absent brainstem reflexes demonstrating the functicnal loss of the reticular activating system and
any other centres of conscicusness :
A formal apnoea test demonstrating the lack of the copacity te breathe, .
and thareby the functional loss of the respiratory centres located in and
associoted with the medulla oblongata. The apnoed test is preferably
carried out after the examination of brain stem reflexes
The cronial nerves (with the excepticn of I, IT and the spinal component ¢
of X1} origingte in the bralnstem and the demonstration of their :
functional loss confirms the widespread domege to the brainstemand by
association, the reticular activating system and medulla oblongata. All of ©
the fotlowing brainstemn derived cranial nerve reftexes are examinable
and must be demonstrated o be absent:

« Pupils should be fixed in diometer and unresponsive to light {Cranial P
Nerves II, IIT) 0
Nystagmus or any eye movement should not occur when each ear

is instilled with ice cold water. Each ear drum should be ctearly :
visualized before the test (Vestibulo-ocular reflex—Cranial Nerves |
I, v, VI, VET) :
There should be no corneat reflex (Cranial Nerves VVII)

There should be no facial or limb movement when supraorbital
pressure is applied (Cranial Nerves V, VIL) -
There should be no gag reflex following stimutatien to the posterior +-:
pharynx o cough reflex following suction catheter passed into the -
trachea (Cranicl Nerves IX,X)

confirmed wusing neurological criteria is safe. Certain
well-publicized reports of supposed survival after a diagnosis
of ‘brain death’ have reflected either a misunderstanding of
the concept’>~"* or a follure to follow criteria such as
those outlined in this paper.”®

These three case reports emphasize the absolute
importance of the preconditions required for o diagnosis of
death using neurological criteria. These include establishing
an aetiology capable of causing structural damage to the
brain sufficient to result in the irreversible loss of the capacity
for consciousness combined with the irreversible loss of the
capacity to breathe; and an exclusion of reversible conditions
capable of mimicking or confounding the diagnosis of death
using neurological criteric. '

It is well known that a longer period of observation is
required to establish irreversibility in the face of anexic
ischgemic brain injury and especially now that therapeutic

i20

hypothermia is being applied more commonly, though the
appropriate length for this extended observation remains
unclear.® 5 If there is any doubt over the itreversibility of
the brain injury, the clinician should observe the patient for
an extended period or use a cerebral bloed flow investiga-
tion, to clearly establish irreversibility.

The role of confirmatory investigation

Confirmatory investigations are not routinely required in
most jurisdictions for the diagnosis of deoth using neuro-
togical criterig,® '@ ** 3 77 though in some countries they
are required by law.”® They rmay be useful however where it
is not possible to fully satisfy the ‘Essential Components for
the Diagnosis of Death using Neurological Criteria’ (Table 5).
For example, where a primary metabolic or pharmacological
derangement cannct be ruled out, or in cases of high cervical
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cord injury preventing the formal assessment of the irrevers-
ible loss of the capacity to breathe secondary to functional
and structural domage to the brainstem, or if extensive
facial injuries prevent o full neurological examination of the
brainstem reflexes. In such cases, confirmateory investigation
may reduce uncertainty, facilitate a maore timely diagnosis of
death, or ossist in the diagnosis of complex cases as
discussed above.

Any investigation should always be considered as addition-
al to a full clinicat assessment of the patient, conducted to
the best of the clinician’s ability in the given circumstances.
The clinician must take into account the potential for error
and misinterpretation with all the known confirmatory investi-
gations, especially by investigators with limited experierice in
their use and because the investigations are often being
utilized in difficult clinical circurnstances.®? *° 8 A comparison
of confirmatory investigations in common use internationally
is given in Table 9,5 8 20 31 79 81-83 v

The use of confirmatory tests to demonstrate the loss of
bioelectrical activity in the brain, particularly the EEG, is
often problematic. It is in the very conditions where con-
firmatory investigation may be useful, such as where a
primary metabolic or pharmacological derangement cannot
be ruled out, where the EEG is least helpful.”® The common
techniques used to demonstrate complete cessation of cere-
bral circulation include four vessel cerebral angiography {the
gold standard), CT angiography, MR angiography, radio-
nuclide imaging, and transcranial doppler. The latter suffers
from significant operator dependence. If these investigations
demenstrate residual cerebral circulation, a longer clinical
observation period or a repetition of the test will be required
to establish the diagnosis.

Brainstem vs whole brain formulations of ‘brain death’

The irreversible loss of consciousness combined with the irre-
versible loss of the capacity to breathe can all be accounted
for by structural damege to the brainstern. As has been
shown above, deronstration of structural and functional
damage to the brainstem is essential to the neurological
criteria for confirming death and essentiad to every country’s
current guidelines and practice, :

The UK, Indian, and Canadian practices are similar in
accepting a determination based on brainstem function.® ** #
In many other parts of the world, the diagnosis of death
using neurological criteria is based on a whole brain concept,
which suggests a loss of all functions of the brain,'® ** This dif-
ference in international practice is less than it first appears.
Diagnesing death using neurological criteria in isclated brain-
stem injuries is extremely rare because such conditions are
rare and present considerable uncertainty with regards to irre-
versibility (an essential component of neurelogical criteria), In
other countries, despite having awhole brain concept of death,
a clinical examination (virtually identical around the world) is
usually all that is required for the diagnosis, provided the
usual preconditions are satisfied and the oeticlogy of the
structural damage to the brain is not isolated to the brainstem.

The preservation of spinal, autonomic, and integrative
bodily function

The preservation of spinal and autenomic (cardiovascutar)
function and reflexes after the diagnosis of dedth using
neurological criteria has led to concern by some clinicians
that this residual function represents evidence for continued
or potential consciousness.®® * There is overwhelming
evidence that continued spinal cord activity, including
complex withdrawal movements, is possible and indeed
expected after a diognosis of death using neurclogical
criteria.®* ® 5 ¥ [ikewise, there is increasing knowledge
regarding the complex integration of the autenomic
nervous system at the spinal cord tevel, including cardiovas-
cular responsiveness to petipheral stimulation.®*~9° The con-
tinued secretion of pituitary hormones observed in sormne
cases of confirmed "brain death’ is not a surprise, since ana-
tomically the posterior pituitary and, to a lesser degree the
anterior pituitary {indirect partial supply via short pertal
vessels), is supplied by the inferior hypophysial artery,
which is extra-dural in origin, 1 & $4-%7

EEG monitoring during organ retrieval has failed to dem-
onstrate any cerebral activity during organ retrieval®™ and
any ‘angesthesia’ during organ retrieval is for the mainten-
ance of physiologic stability, neuromuscular block, and
possibly ischaemic preconditioning of the retrieved organs,
not for the benefit of the deceased patient.”

Phitosophical and religious criticism

Critics of neurological criteria for the diognosis of human
death fall into three broad groups:

(i) those who wish to see the abandonment of the dead
donor rule {persons must be dead before their organs
are taken), for the apparent purpose of expanding the
potential donor pool to include those in minimal
conscious states ar at the end of life; 0019

{iiy those who hold to the philosophical belief that loss of

personhood equates to human death, sometimes

referred to as o higher brain concept of brain death,
which would allow donation from patients in vegeta-
tive states or with anencephaly;*® % and

those who believe that locating human death to func-

tions in the brain is reductionist and does not accord

the body sufficient dignity.’? 1%6-1%% Many religious
writers fall into this latter category.

{iii

e

We believe the neurological criteria, as outlined above, repre-
sent international practice in which the medical profession
and the public can have comptete confidence, ‘In compari-
son the diagnosis of vegetative states fails to satisfy both o
timely diagnosis and a specific one, and no robust criteria
exist for the irreversible loss of personheood’.

Conclusions

Criteria are best understood as pragmatic deductions of the
truth, o truth that we can never fully know in medicine
because our knowledge and understanding is always
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increasing. This shoutd not make us feel wary about using cri-
teria to make diagnoses even in such important areas as
death. Criterio are the foundation of all diagnoses, from myo-
cardial infarction to micrebiology. One should however be
always mindful of a diagnostic criterion’s sensitivity and spe-
cificity. The criteria we use to diognose human death, which
demonstrate the irreversible loss of the capacity for con-
sciousness combined with the jrreversible loss of the capacity
to breathe, have an unequalled specificity in modern medi-
cine. This is just as well, as this is the standard expected by
society.

Using either sornatic, circulatory, or neurological criteria to
diagnose death as outlined above, the medical practitioner
can be sure that, in 2012, he or she is maintaining an
exemplary standard by using criteria that are international,
ethically substantial, and supported by sound scientific and
physiological rationale. ‘
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