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Mental health -- Incapable person -- Wthholding |life saving
treatment -- Substitute decision maker -- Even insufficiently
specific expressed wi shes of patient that are therefore not
"applicable to circunstances" within s. 21(1) of the Health
Care Consent Act should still be considered when deci di ng what
is in best interests of incapable person -- Consent and
Capacity Board not erring in holding that general statenent by
person giving daughters power of attorney years earlier that
wi shed to be kept alive in all circunstances not specific
enough to satisfy requirenents of s. 21(1) of Act -- Board
erring inits application of s. 21(2) of Act by rejecting
evi dence of patient's religious beliefs on basis that her

Church had other beliefs -- Focus under s. 21(2) should be on
patient's subjective beliefs -- Board m sapprehendi ng nedi cal
evi dence -- Decision of Board directing substitute deci sion-

makers to consent to w thhol ding of |ife-prolonging nedical
treatment set aside -- Health Care Consent Act, 1996, S. O
1996, c. 2, Sched. A s. 21.

The patient was 81 years old and suffered from Al zhei ner's

di sease. She was unable to communi cate verbally but was not in
a vegetative state. She devel oped aspiration pneunonia and was
admtted to hospital, where she was periodically placed on a
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ventilator. The patient's doctor, H, believed that the use of
the ventilator took a terrible toll on the patient, and that
addi tional disconfort was caused by the intravenous tubing
required for the admnistration of other drugs. The patient's
medi cal team becane convinced that the benefits to the patient
of the treatnent she would receive in the intensive care unit
wer e outwei ghed by the burdens it would i npose on her and what
they considered to be the lack of any enduring benefici al
effects. H proposed to the patient's daughters, the appellants,
[ page701] that the treatnents that had been adm nistered in

i ntensi ve care should be dispensed with in the future and that
i nstead, every effort should be made to treat the patient's
infections in the internal nedical ward and to keep her as
confortable as possible wth painkillers and sedatives. The
appel l ants refused to consent to this proposal and H brought an
application to the Consent and Capacity Board for a

determ nation whether, in refusing to consent to the proposal,
t he appellants had conplied with the principles for substitute
deci sion-making set out in s. 21 of the Health Care Consent
Act, 1996. The Board found that the appellants had not done so
and ordered themto consent to Hs proposal. The appellants
appeal ed.

Hel d, the appeal should be all owed.

The |l egislature has entrusted to the Board, and not to the
court, the task of deciding whether s. 21 of the Act was
conplied with, and the court should not interfere with the
Board's decision unless it is unreasonable in light of the
findings of fact on which it is based or dependent on an
incorrect determnation of a question of law. In determning
whet her there was conpliance with s. 21(2) of the Act, the
question for the Board is not whether the substitute decision-
makers turned their mnds to the right question and wei ghed
the considerations referred to in paras. (a) and (b), or even
whet her their decision was reasonable, but whether they arrived
at the correct conclusion with respect to the patient's best
i nterests.

The Board did not err in concluding that "well-being" in s.
21(2)(c) of the Act includes considerations such as the
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person's dignity and | evels of pain. The Board erred, however,
inits interpretation of s. 21(2)(b), which directs that, in
determ ni ng what an i ncapable person's best interests are, a
substitute decision-maker "shall take into consideration

any W shes expressed by an incapable person with respect to the
treatnent that are not required to be foll owed under paragraph
1 of subsection (1)". The Board wongly found that w shes
expressed by an adult person that do not fall within s. 21(1)
because they are insufficiently specific should be considered
for the purposes of s. 21(2)(Db).

The appel | ants, who were appoi nted by the patient as her
attorneys under a power of attorney for personal care executed
by the patient before she knew that she had Al zheiner's
di sease, told the Board that the patient had al ways expressed a
belief in prolonging life and not taking it. The Board
correctly found that the provision of a power of attorney that
aut hori zes a person to give, or refuse, consent to treatnment to
whi ch the Act applies is not, without nore, the expression of
"a wish applicable to the circunstances” within the neaning
of s. 21(1)1. However, it did not follow that the existence of
a power of attorney for personal care had no rel evance. The
exi stence of the patient's power of attorney, which referred
expressly to consent to treatnment to which the Act applied,
formed part of the context insofar as it indicated that she
contenpl ated that, for one reason or another, she mght, in the
future, lack capacity to nmake decisions wth respect to
treatment. However, the Board's finding that the patient had
not expressed a wish "applicable to the circunstances" was open
to it on the evidence. A general statenent of a person giving a
power of attorney that she wi shed to be kept alive in al
circunstances will not necessarily satisfy the requirenents of
s. 21(1)1.

The Board had before it evidence that the patient was a Roman
Catholic and accordingly believed in and val ued the sanctity of
human life, but found that the patient's religious beliefs had
no rel evance as "the Church had no fixed guidelines regarding
treatment at all cost for the purpose of prolonging |ife when
there was no prospect but death sooner or later"” and that the
Church "recogni zed the sanctity of life but also the right to

2004 CanLll 34326 (ON SC)



die with dignity". However, the question was not [page702]

whet her the patient's beliefs coincided with the official views
of the Roman Catholic Church or were otherw se soundly based in
its tenets, it was whether, and how strongly, she held those
beliefs. The fact that a patient's views do or do not represent
institutionalized views or that they are or are not shared by
anyone else is irrelevant under s. 21(2). The Board al so

di scounted the patient's maxim "Were there's life, there's
hope" on the basis that there was little hope in the

ci rcunstances of this case. In so doing, the Board ignored the
consideration that it is the fact, and not the correctness, of
the patient's belief to which weight and significance are to be
attributed for the purposes of s. 21(2).

I n considering and wei ghing the factors under s. 21(2)(c),
the Board may have been influenced by its m sapprehensi on of
t he nedi cal evidence. The Board m stakenly believed that the
patient had suffered cardiac arrests for which she had been
admtted to the intensive care unit for cardi opul nonary
resuscitation. It also believed, erroneously, that the patient
had stopped breathing while in hospital. It could not be
assunmed that the Board's decision would have been the sane if
it had properly understood the nedical evidence.

No rehearing before the Board is ordered. The patient's
doctor has now had the benefit of hearing the evidence of the
patient's daughters which provided additional insight into the
patient's views and the patient's nedical condition has
changed. If the treatnent team w shes to reapply to the Board
at a later date, it may do so. There will be no order as to
costs.

Flemng v. Reid (1991), 4 OR (3d) 74, 48 OA C 46, 82
D.L.R (4th) 298 (C A ), revg (1990), 73 OR (2d) 169 (Dist.
Ct.); Flemng v. Starson, [2003] 1 S.C.R 722, 225 D.L.R (4th)
385, 304 N.R 326, 2003 SCC 32, [2003] S.C.J. No. 33 (Q) (sub
nom Starson v. Swayze); T. (l.) v. L. (L.) (1999), 46 O R (3d)
284, 181 D.L.R (4th) 125 (C A ), affg (1998), 57 CR R (2d)
D1 (Ont. Gen. Dv.), consd
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O her cases referred to

Canada (Director of Investigation and Research) v. Southam
Inc., [1997] 1 S.C R 748, 144 D.L.R (4th) 1, 209 NR 20, 71
C.P.R (3d) 417; Conway v. Jacques (2002), 59 OR (3d) 737
214 D.L.R (4th) 67 (C A ); D. Q v. College of Physicians and
Surgeons of British Colunbia, [2003] 1 S.C R 226, 223 D.L.R
(4th) 599, 302 NNR 34, [2003] 5 WWR 1, 2003 SCC 19, 11
B.C LR (4th) 1, [2003] S.C.J. No. 18 (Q); Giffen v.
Teplitsky, [1999] O J. No. 1152 (Q) (S.C. J.); Inland Revenue
Comm ssi oners v. Baddel ey, [1955] A.C. 572, [1955] 1 AlIl ER
525, [1955] 2 WL.R 552, 99 Sol. Jo. 166, 48 Rt. & I.T. 157
(sub nom Baddley Trustees of Newton Trust) v. I.R Conmrs.),

35 Tax Cas. 34 A T.C. 22 (H L.); Janzen v. Janzen (2002), 44
ETR 217 (Ont. S.C. J.); London Health Sciences Centre v. K
(R) (Litigation guardian of) (1997), 152 D.L.R (4th) 724
(Ont. Gen. Dv.); M (A) v. Benes (1999), 46 OR (3d) 271,
180 D.L.R (4th) 72, 70 CR R (2d) 29 (C A), revg (1999), 166
D.L.R (4th) 658, 57 CRR (2d) 120 (Ont. Gen. Div.), supp.
reasons (1998), 173 D.L.R (4th) 758 (Ont. S.C. J.); Mercer v.
Sijan (1977), 14 OR (2d) 12, 72 D.L.R (3d) 364, 1 C P.C 281
(C.A); Phillips v. Nova Scotia (Comm ssion of Inquiry into

the Westray M ne Tragedy), [1995] 2 S.C R 97, 141 N S. R (2d)
1, 124 D.L.R (4th) 129, 180 NR 1, 403 AP.R 1, 28 CRR
(2d) 1, 98 C.C.C. (3d) 20, 39 CR (4th) 141 (sub nom

Phillips v. R chard); Sengnueller v. Sengmueller (1994), 17
OR (3d) 208, 111 D.L.R (4th) 19, 1 L.WR 46, 25 C.P.C. (3d)
61, 2 RF. L. (4th) 232 (C A)

Statutes referred to

Canadi an Charter of R ghts and Freedons, ss. 2, 7, 15

Courts of Justice Act, R S. O 1990, c. C 43, s. 134(4)(b)
[ page703]

Heal th Care Consent Act, 1996, S.O 1996, c. 2, Sched. A, ss.
1, 2(1) "treatnent”, "plan of treatnent", 10(1), 13, 20(1)2,
21, 29, 37, 75, 80
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APPEAL from a decision of the Consent and Capacity Board.

Joyce Chan, for appellants, Patricia Scardoni and Margar et
Hol | and.

Harry Underwood and Erica Baron, for respondent, Dr.
Hawr yl uck.

Sarah Wight and D ana Schell, for the intervenor, the
Attorney-CGeneral of Ontario.

Hugh Scher, for the intervenor, Euthanasia Prevention
Coalition of Ontario.

[1] CULLITY J.: -- Substitute decisions that are increasingly
requi red by advances in nedical science and technol ogy can be
agoni zi ng when they concern a wthdrawal, or w thhol ding, of
treatnent that may prolong the life of a close relative. In
this case, the appellants, Ms. Patricia Scardoni and M.

Mar garet Hol l and, refused to consent to a proposal by their

nmot her' s physician that such treatnent should be w thheld. The
Consent and Capacity Board di sagreed with their belief that the
treatment was in their nother's best interests and directed
themto consent. This is an appeal fromthe decision of the
Boar d.

[ 2] The appellants' nother, Ms. Joyce Holland, is a patient
at Toronto Western Hospital. Under a power of attorney for
personal care executed by Ms. Holland on February 10, 1998,
she appoi nted her daughters as her attorneys.

[3] On Cctober 6, 2003, the Board directed Ms. Scardoni and
Ms. Holland to authorize "the non-provision or wthdrawal of
ventilatory support and inotropic support to treat respiratory
failure and/ or septic shock”™ that Ms. Holland m ght experience
in the future. Such treatnent is admnistered in the intensive
care unit of the hospital

[4] The direction of the Board was nmade pursuant to s. 37 of
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the Health Care Consent Act, 1996, S.O 1996, c. 2, Sched. A
(the "Act") follow ng an application to the Board by the
respondent, Dr. Hawyluck -- a specialist in intensive care --
for a determnation whether, in refusing to consent to her
proposal that such treatnents should be withheld, Ms. Scardon
and her sister had conplied with the principles for substitute
deci sion-maki ng set out in s. 21 of the Act. The Board found

t hey had not done so and nmade the direction accordingly.

[5] Appeals to this court from decisions of the Board on
questions of law or fact are permtted by s. 80 of the Act. On
an appeal, the court is authorized to exercise all the powers
of the [page704] Board, to substitute its opinion for that of a
physi ci an, a substitute decision-nmaker or the Board or to refer
the matter back for a rehearing. The decision is to be nmade on
the basis of the record, including the transcript of the
proceedi ngs before the Board, but the court "may receive new or
addi tional evidence as it considers just" (s. 80(9)).

Ms. Holland's Medical Condition

[6] At the tine of the hearing, Ms. Holland was 81 years of
age. She suffers from advanced Al zheiner's di sease and it was
not di sputed that she is incapable of nmaking decisions with
respect to her personal care. The di sease appears to have been
first diagnosed in Cctober 2001, shortly after she becane a
resident of Toronto Rehabilitation Long-Term Care Facility. She
is unable to communi cate verbally. The appellants believe that
she recogni zes themand is aware of their presence. The
physi ci ans and the nursing staff have not observed this and
have had no sim | ar experiences. They agree that Ms. Holl and
i s capable of hearing and that she will open her eyes when her
name is called and | ook at the speaker. Wile the appellants
bel i eve she watches television, Dr. Hawyluck thinks it is not
cl ear whether this is really the case. However, it is agreed
that she is conscious and is not in a coma, or vegetative
state.

[7] As a result of her Al zheinmer's disease, Ms. Holland
began to aspirate -- to swallow into her lungs rather than her
stomach -- and on June 26, 2003, she was admtted to Toronto
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Western Hospital with aspiration pneunonia. She suffers from
recurrent infections in her lungs and other parts of her body
and, also, fromsevere and pai nful bedsores which are a source
of infection. The infections have affected her bl ood pressure
at different tinmes and give rise to phlegmin her lungs. This
requires suctioning. She has a tracheotony and is fed through a
tube into her stomach. She is bedridden and suffers from
permanent reflection contractures of her joints.

[8] After Ms. Holland' s initial adm ssion to the hospital,
her condition worsened and she was transferred to the intensive
care unit on July 5, 2003 suffering froman infection caused by
her pneunonia. There she was placed on a ventilator to assist
with her breathing and, as well as antibiotics to deal with the
infections, inotropic drugs were admni stered to raise her
bl ood pressure. She was rel eased fromintensive care on August
3 but readmtted on August 10 suffering from pneunonia and an
infection froman intravenous tube. Again her breathing and
bl ood- pressure were affected and she required the ventil ator
and inotropic drugs. She [page705] renmained in the intensive
care unit until Septenber 2 when she was returned to the
i nternal nedical ward

[9] At the time of the hearing before the Board on Qctober 5,
2003, Ms. Holland was undergoi ng suctioning at approxi mately
45-m nute intervals and had continued to devel op infections and
fevers that required treatnent with antibiotics. In her
evi dence before the Board, Dr. Hawyl uck spoke of the
di sconfort, pain and loss of dignity inflicted by the treatnent
Ms. Holland received in intensive care. Al though it assisted
her breathing while her pneunonia and |ung infections were
treated with nedication, the use of the ventilator takes, in
Dr. Hawyluck's words, a "terrible toll"™ on the patient.

Addi tional disconfort is caused by the intravenous tubing
required for the admnistration of the inotropic drugs. Dr.
Hawr yl uck believes there is arisk that Ms. Holland will die
while in intensive care and, at the hearing before the Board,
she estimated that any readmi ssion to the unit was likely to
reduce by one half her chance of discharge fromhospital. She
had estimated this to be about 20 per cent to 30 per cent if
the problens that required treatnent in the intensive care unit
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did not recur. She believed, however, that a recurrence was
likely. The treatnment Ms. Holland received there had no effect
on the Al zheiner's di sease which would ultimately cause her
death even if she survived further treatnent in intensive care.
Dr. Hawyluck stated that she did not know whether Ms. Holl and
woul d survive for longer than six nonths to a year but, when
pressed in cross-exam nation, she agreed that Ms. Holland' s
condition was stable and she expressed surprise that it was
deteriorating nore slowy than she woul d expect.

[10] After Ms. Holland was rel eased fromintensive care the
first tinme, there were sone di scussi ons anong nenbers of her
medi cal team about the desirability of returning her there if
she had a recurrence of respiratory and bl ood pressure
difficulties. After the second occasion, Dr. Hobson and the
menbers of the nedical team becane convinced that the benefits
to Ms. Holland of the treatnment she would receive in the unit
wer e outwei ghed by the burdens it would inpose on her and what
they considered to be its lack of any enduring benefici al
effects.

[11] At a neeting with the appellants on Septenber 26, 2003,
Dr. Hawryl uck proposed that resort to the treatnents that had
been adm nistered in intensive care should be dispensed with in
the future. Instead, every effort would be nade to treat Ms.
Holland's infections in the internal nmedical ward and to keep
her as confortable as possible with painkillers and sedati ves.
Ms. Scardoni and Ms. Holland refused to consent to this
proposal and Dr. Hawryluck made the application to the Board on
the sanme day. [ page706]

[ 12] The hearing was held on Cctober 5, 2003. Pursuant to s.
37(2) of the Act, the parties were Ms. Holland, the appellants
and Dr. Hawyluck. Ms. Holland and the appellants were
represented by counsel and the appellants gave evi dence. Dr.
Hawr yl uck appeared in person and testified, as well as calling
three other menbers of Ms. Holland s nedical team as
W tnesses. The Board' s decision was rel eased the foll ow ng day
and | understand the parties were provided with its witten
reasons within tw business days of the hearing.
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[ 13] Three-and-a-half nonths el apsed between the hearing
before the Board and that of this appeal. There was no notion
t o adduce new evidence of Ms. Holland's condition and, at the
commencenent of the hearing, counsel informed nme that they
intended to argue the appeal on the basis of the record. On a

subsequent day, | was provided with a brief agreed statenent of
facts with respect to Ms. Holland's progress in the period
since the Board' s decision. | accepted the statenent as part of

the record as well as M. Underwood' s subm ssion that | should
not draw inferences fromit that would lead nme to substitute ny
opinion for that of the Board wi thout a rehearing there that
woul d permt the significance of the agreed facts to be

exam ned.

[14] In the judgnment of the mpjority of the Suprenme Court of
Canada in Starson v. Swayze, [2003] 1 SSC R 722, [2003] S.C.J.
No. 33 (Q), it was said that new evidence relating to a
patient's deterioration after the hearing of the Board is
irrel evant on an appeal froma determ nation of his or her
capacity. | do not believe that the statenent, or the reasoning
on which it was based, is necessarily applicable to a case of a
decision to withhold specific treatnent in the future. Such a
decision will not only determ ne whether the treatnment wll be
provided, it will affect future decisions with respect to the
treatment required to deal with the consequences of w thhol ding
it. Mre fundanental ly, where the consequences of the
decision's inplenentation are likely to significantly advance
the tine of the patient's death, | do not think a court on
appeal could be expected to ignore evidence of facts that
occurred after the hearing and that indicate that the Board's
decision was vitiated by a material error of |aw or fact
-- including a finding of the likelihood of future changes, or
deterioration, in a patient's condition that is inconsistent
with the facts that have subsequently energed. Despite the
inclusion of a plan of treatnment in the definition of
"treatnment” in the Act, the words of provisions such as s.
21(2)(c) are nore easily applied to the positive adm nistration
of treatnent than to its discontinuance or wthdrawal. The
latter may, | believe, sonetines give rise to different
consi derations. [page707]
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[ 15] The new evidence would, in my opinion, have been
properly admtted in the interests of justice in accordance
wth s. 80(9) of the Act, s. 134(4)(b) of the Courts of Justice
Act, RS. O 1990, c. C 43 and the principles applied by the
Court of Appeal in Sengnueller v. Sengnueller (1994), 17 OR
(3d) 208, 111 D.L.R (4th) 19 (C A ) and Mercer v. Sijan
(1977), 14 OR (2d) 12, 72 D.L.R (3d) 364 (C. A). Mich of
t he nedi cal evidence before the Board had been directed at the
likely course of Ms. Holland's illness in the future including
the likelihood that the conditions that would call for
readm ssion to the intensive care unit would recur, the
consequences of further treatnment there, and the |ikelihood
that the particular health problens caused by Al zheiner's
di sease woul d be cured, or alleviated to an extent that would
permt her discharge fromhospital and return to the Toronto
Rehabilitation Long-Term Care Facility. To the extent that the
evi dence consisted of predictions with respect to Ms.
Hol l and's future condition, the agreed facts cast sonme |ight on
their correctness. They also satisfied ne that M. Underwood's
subm ssion was correct. In view of the issues raised on the
appeal, and the potential consequences of ny decision, it was
al so a cause of sone relief that | was not left entirely in the
dark with respect to Ms. Holland' s present condition.

[ 16] The agreed statenent of facts is as foll ows:

1. Fromthe tinme of the hearing before the Consent and
Capacity Board on Qctober 6, 2003 to Cctober 23, 2003,
Ms. Joyce Holland was off the ventil ator and renai ned
on the medical unit.

2. On Cctober 23, 2003, Ms. Joyce Holland was admtted to
the Intensive Care Unit (1.C U ) for hypoxem a
(it nsufficient oxygen in the bl ood) because of
respiratory distress caused by nucus plug(s) in her
ai rway and/or |lungs and pneunoni a (when occurring); and
Ms. Joyce Holland was put on a ventilator to assist
her with her breathing.

3. Suctioning and subsequent chest physiotherapy treatnents
were given to Ms. Joyce Holland to clear her nucus

2004 CanLll 34326 (ON SC)



10.

pl ug(s). She al so received antibiotics for pneunoni a.

M's. Joyce Hol |l and has been on the ventilator since her
adm ssion to the Intensive Care Unit on Cctober 23,
2003.

On Cct ober 23, 2003, although Ms. Joyce Holland was in
respiratory distress, at no tine, did Ms. Joyce
Hol | and suffer a cardiac arrest which neans the
stopping of her heart or a respiratory arrest which
means the stopping of her breathing altogether.

M's. Joyce Holland has been nedically stable; her blood
pressure has been normal; her heart rate has been
normal , except for a couple of days around Novenber 14,
2003 where she showed extra heart beats (P.V.C on the
el ectrocardi ogram . [page708]

Ms. Joyce Holland al so has been able to digest

(et abol i ze) her feedings via her J-tube; Ms. Joyce
Hol l and' s renal (kidney) and liver functions are

nor mal

During her current stay at the I.C U, Ms. Joyce
Hol | and has been on seven course of antibiotics for
i nfections diagnosed by taking cultures.

Ms. Joyce Holland' s chest has been clear; she requires
m ni mal suctioning; her mucus (phlegm is clear colour
whi ch indicates that she does not have a chest
i nfection (pneunonia) at this tine.

The I evel of ventilatory support was decreased between
Novenber 2003 and Decenber 2003, but has increased
since January 1, 2004. However, Ms. Joyce Holl and
currently is not on full/maxi mumventilatory support,
she is on noderate ventilatory support. This neans that
Ms. Joyce Holland is able to breath spontaneously but
not sufficiently, and therefore she still requires
noder at e assi stance fromthe ventil ator
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11. Currently, Ms. Joyce Holland's colour is satisfactory
and she does not have pneunoni a.

12. Continuing daily attenpts have been made to wean Ms.
Joyce Hol land off the ventilator. So far, this has not
been possi bl e.

13. Ms. Joyce Holl and has been observed by nursing staff in
the 1.C. U who noted on the clinical record that Ms.
Joyce Holland is "confortable and cal nf

14. Neurologically, M. Joyce Holland remai ns unchanged,
whi ch neans no i nprovenent or deterioration, fromthe
time of her hearing before the Consent and Capacity
Board on Cctober 6, 2003 to the present. M. Joyce
Holland is conscious; and intermttently, she opens her
eyes spont aneously when she is bei ng woken up.

The Legi sl ation

[17] The Act deals with the circunstances in which consent to
a patient's treatnent nust be obtained and provided, the

persons who may give that consent when a patient |acks capacity

and the principles that such persons nust observe when
determ ning whether to give or refuse consent. To the extent
that they relate to such matters, the purposes of the

| egislation are described ins. 1 as foll ows:

1. The purposes of this Act are,

(a) to provide rules with respect to consent to
treatnment that apply consistently in all settings;

(b) to facilitate treatnent . . . for persons |acking
the capacity to make deci sions about such matters;

(c) to enhance the autonony of persons for whom
treatnent is proposed . . . by . . . [page709]

(tit) requiring that wishes with respect to treatnent
expressed by persons while capable and
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after attaining 16 years of age be adhered to;

(e) to ensure a significant role for supportive famly
menbers when a person | acks the capacity to nmake a
deci si on about a treatnent

[ 18] The obligation of a nmedical practitioner to obtain
consent to the treatnent of a patient who | acks capacity is
i nposed by s. 10(1)(b):

10(1) A health practitioner who proposes a treatnent for a
person shall not admnister the treatnent, and shall take
reasonabl e steps to ensure that it is not adm nistered,
unl ess,

(b) he or she is of the opinion that the person is
i ncapable with respect to the treatnent, and the
person's substitute decision-nmaker has given
consent on the person's behalf in accordance with
this Act.

[19] The obligation will exist only when a treatnent is
proposed and will extend only to the adm nistration of a
treatment. Section 2(1) defines "treatnment" as

anything that is done for a therapeutic, preventive,
palliative, diagnostic, cosnetic or other health-rel ated
pur pose, and includes a course of treatnent, plan of

treatment or community treatnent plan,

[20] The term "plan of treatnment” is defined to mean "a pl an
t hat ,

(a) is devel oped by one or nore health practitioners,

(b) deals with one or nore of the health problens that
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a person has and may, in addition, deal with one or
nore of the health problens that the person is
likely to have in the future given the person's
current health condition, and

(c) provides for the admnistration to the person of
various treatnents or courses of treatnent and may,
in addition, provide for the w thholding or
w t hdrawal of treatnment in |light of the person's
current health condition[.]

[21] Arguably, it is only by virtue of that definition that a
decision to withdraw, or withhold, treatnment would be a
"treatnment” for the purpose of s. 10 and would require a
consent .

[ 22] Section 13 provides:

13. If a plan of treatnent is to be proposed for a person,
one health practitioner may, on behalf of all health
practitioners involved in the plan of treatnent,

(a) propose the plan of treatnent; [page710]

(b) determ ne the person's capacity with respect to the
treatnments referred to in the plan of treatnent;
and

(c) obtain a consent or refusal of consent in
accordance with this Act,

(1i) fromthe person's substitute decision-nmaker,
concerning the treatnments with respect to which
the person is found to be incapable.

[ 23] Section 20(1)2 authorizes an attorney for personal care
to give or refuse consent to treatnment on behal f of an
i ncapabl e person "if the power of attorney confers authority to
give or refuse consent to the treatnent".
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[ 24] Section 21 sets out the principles that govern the
deci sion of a substitute decision-naker to give, or refuse,
consent :

21(1) A person who gives or refuses consent to a treatnent
on an incapabl e person's behalf shall do so in accordance
with the foll ow ng principles:

1. If the person knows of a wish applicable to the
circunst ances that the incapabl e person expressed
whil e capable and after attaining 16 years of age,
the person shall give or refuse consent in
accordance with the w sh

2. If the person does not know of a wi sh applicable to
the circunstances that the incapable person
expressed while capable and after attaining 16
years of age, or if it is inpossible to conply with
the wi sh, the person shall act in the incapable
person's best interests.

(2) I'n deciding what the incapable person's best interests
are, the person who gives or refuses consent on his or her
behal f shall take into consideration,

(a) the values and beliefs that the person knows the
i ncapabl e person held when capabl e and believes he
or she would still act on if capable;

(b) any wi shes expressed by the incapable person with
respect to the treatnent that are not required to
be foll owed under paragraph 1 of subsection (1);
and

(c) the follow ng factors

1. Whether the treatnent is likely to,

i. inprove the incapable person's condition or
wel | - bei ng,
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ii. prevent the incapable person's condition or
wel | -being fromdeteriorating, or

ii1i. reduce the extent to which, or the rate at
whi ch, the incapable person's condition or
well-being is likely to deteriorate.

2. \Wether the incapable person's condition or well-
being is likely to inprove, remain the sanme or
deteriorate without the treatment. [page711]

3. Whether the benefit the incapable person is expected
to obtain fromthe treatnent outweighs the risk of
harmto himor her.

4. \Whether a less restrictive or less intrusive
treat mrent woul d be as beneficial as the treatment
that i s proposed.

[ 25] As already indicated, the application to determ ne
whet her Ms. Hol | and' s daughters had conplied with the

principles ins. 21 was nmade by Dr. Hawyluck pursuant to s. 37

of the Act which, in part, reads as foll ows:

37(1) If consent to a treatnent is given or refused on an
i ncapabl e person's behalf by his or her substitute decision-
maker, and if the health practitioner who proposed the
treatnment is of the opinion that the substitute decision-
maker did not conply with s. 21, the health practitioner
may apply to the Board for a determ nation as to whether the
substitute decision-maker conplied wwth s. 21.

(2) The parties to the application are:

1. The health practitioner who proposed the treatnent.

2. The incapabl e person.

3. The substitute deci sion-nmaker.
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4. Any ot her person whomthe Board specifies.

(3) In determ ni ng whet her the substitute decision-naker
conplied with s. 21, the Board nmay substitute its opinion for
that of the substitute deci sion-naker.

(4) If the Board determ nes that the substitute deci sion-
maker did not conply with s. 21, it may give himor her
directions and, in doing so, shall apply s. 21.

(6) If the substitute decision-nmaker does not conply with
the Board's directions within the time specified by the
Board, he or she shall be deened not to neet the requirenents
of subsection 20(2).

[ 26] The consequence of a deened failure to conply with the
requi renents of subsection 20(2) is that the subsequent
deci si on-maker who has not conplied with the Board's direction
wll cease to have authority to give, or refuse, consent with
respect to the particular treatnent. If there is no other
person authorized to give consent pursuant to the Act, or,
presumably, if all such persons fail to conply with the Board's
direction, the decision is to be made by the Public Guardi an
and Trust ee.

[27] Finally -- in view of certain comments in the Court of
Appeal in T. (1.) v. L. (L.) (1999), 46 O R (3d) 284, 181
D.L.R (4th) 125 (C.A) to which I shall refer -- | note that

S. 75 inposes an obligation on the Board to provide the
parties, or their representatives, [page712] with a copy of the
decision within one day after the hearing ends and, if any
party requests reasons, witten reasons are to be provided
within two business days of the request. In this case a request
for reasons was nmade at the conclusion of the hearing and | was
informed that the Board conplied with its obligations under s.
75.

[ 28] The above provisions were designed to fill gaps in the
common | aw and previous statutes relating to the obligation to
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obtain, and the ability to give and require, consent to the
treatment of an incapable person. Section 29 of the Act
addresses the related question of the protection to be afforded
to health practitioners who rely on the consent of a substitute
deci sion-maker. It reads, in part, as follows:

29(1) If atreatnment is admnistered to a person with a
consent that a health practitioner believes, on reasonable
grounds and in good faith, to be sufficient for the purpose
of this Act, the health practitioner is not liable for
adm nistering the treatnent w thout consent.

(3) If atreatnent is withheld or withdrawn in accordance
with a plan of treatnent and with a consent to the plan of
treatnment that a health practitioner believes, on reasonable
grounds and in good faith, to be sufficient for the purpose
of this Act, the health practitioner is not liable for
wi t hhol di ng or withdrawi ng the treatnent.

The Appeal

[ 29] The appellants asked nme to set aside the decision of the
Board on the ground that it erred in fact and in |law. They seek
a declaration that the statutory requirenents set out in the
Act were not net at the tinme of the hearing. | understand this
to mean that the Board was in error in finding that the
appel l ants had not conplied with s. 21 and, in consequence, was
not entitled to override their decision to refuse consent.

[30] In the alternative, the appellants seek decl arations
that the provisions of the Act wwth respect to consent to
treat nent by subsequent decision-makers contravene s. 7 of the
Canadi an Charter of R ghts and Freedons and that the Act, as
applied by the Board to Ms. Holland and the appellants,
contravenes ss. 2, 7 and 15 of the Charter.

[ 31] The Attorneys General of Canada and Ontario were served
with notice of the appeal and of the constitutional questions
and the Attorney-Ceneral of Ontario intervened and was
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represented by counsel. On Decenber 24, 2003, the Euthanasia
Prevention Coalition of Ontario was given | eave to intervene by
Greer J. and its counsel nade subm ssions at the hearing on the
constitutional issues raised by the appellants. [page713]

Anal ysi s

[32] It is hardly necessary to say that this is a difficult
case. It is understandable that the proceedings, as well as the
events that preceded them have been a source of considerable
pain and distress to the appellants. Neither their credibility
as witnesses at the hearing nor their good faith has been
i npugned. On the contrary, the Board found:

in our view they thought they were doing the right
thing. They were fighting for their nother's Iife and could
not be faulted for advancing what they believe were her
w shes, values, beliefs and best interests.

Sim |l ar conclusions should, |I believe, be drawmm with respect to
Dr. Hawyluck's role in the proceedi ngs. There has been no
chall enge to her credibility as a witness, or to her

pr of essi onal conpetence. Her sensitivity and concern to
exerci se her ethical and |legal responsibilities as a health
practitioner in the best interests of Ms. Holland are evident
fromthe transcript of her evidence. Nor was it suggested
before the Board, or on this appeal, that her recommendation to
t he appel lants, or her decision to make the application, was in
any way affected, or notivated, by the availability of health-
care resources. Her evidence that such considerations were

not involved was accepted by the Board.

It was submtted on behalf of the appellants that certain
guestions asked of them by nenbers of the Board denonstrated
bias. There is no nerit in this subm ssion. The questions of

t he menbers were probing and, although, in one or two

i nstances, they were, perhaps, a little "over the top" -- to
use M. Underwood's expression -- they were invariably directed
at the matters in issue and designed to elucidate rel evant
facts. The transcript indicates that the hearing was conducted
in an entirely professional manner and the Reasons for Decision
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are lucid and remarkably conprehensive given the obligation to
provide themw thin two business days of the hearing.

[33] In the subm ssions of counsel for the appellants and
counsel for EPCO, the inportance of the case transcends its
i medi ate facts as it should be considered to represent a
significant step down the slippery slope towards
prof essi onal | y-assi sted euthanasia or nercy killing. Ms.
Holland is not in a vegetative state and is not brain-dead. At
the tine of the hearing she was not receiving treatnent in
i ntensive care and was said by Dr. Hawryluck to be "hol ding her
own". It is possible that, if the conditions that have given
rise to her need for the ventilator and the inotropic drugs
recur, she will continue to respond to such treatnent -- as,
i ndeed, appears now to have happened -- and woul d be rel eased
fromthe intensive care unit. Dr. Hawyluck does not excl ude
the [page714] possibility that she may even be di scharged from

hospital. This, therefore, is not a case where -- as in London
Heal th Sciences Centre v. K (R) (Litigation guardian of)
(1997), 152 D.L.R (4th) 724 (Ont. Gen. Dv.) -- it can be

said that the patient is "totally dependent on the ventil ator
to maintain life" or that there is no hope of any inprovenent
at all in her existing condition. Ms. Holland is not on "life
support™ in that sense. Further, in the subm ssion of M. Chan,
the Board effectively ignored Ms. Holland' s personal beliefs,
val ues and wi shes and determ ned the case entirely on the basis
of its estimate of the benefits and burdens to her health and
quality of life and the weight that it would give to them She
submtted, that by so doing, the Board gave no weight to the
value to be placed on Ms. Holland's personal autonony -- a
value that the legislation is intended to reflect, and protect.

1. The standard of revi ew

[ 34] Although the court is authorized on an appeal to
substitute its decision for that of the Board, this does not
mean that the question for the court is whether it agrees or
di sagrees with the Board's decision. It is now established that
deference is to be given to the Board' s findings of fact -- and
of m xed law and fact -- and that they should only be disturbed
if they do not satisfy the standard of reasonabl eness: Starson,
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paras. 83-88; T. (Il.) at pp. 290-92 O R ; Conway v. Jacques
(2002), 59 OR (3d) 737, 214 D.L.R (4th) 67 (C.A), at p.

748 OR, p. 80 D.L.R; Giffen v. Teplitsky, [1999] O J. No.
1552 (Q) (S.CJ.). In T. (I.) and Conway, the standard of
reasonabl eness was held to be applicable to appeals fromthe
Board's decisions on a substitute decision-mkers conpliance --
or failure to conply -- wth s. 21 of the Act. Deference is
required to be given to the Board's findings on the question
whet her the patient had expressed a prior capable wish within
the nmeaning of s. 21(1) and, also, to the Board's determ nation
of her best interests for the purposes of s. 21(2). Wth
respect to the latter, the Board -- consisting in this case of
a lawer, a psychiatrist and a nmenber of the public -- is
considered to have a special expertise that is not possessed by
a judge hearing an appeal: T. (1.), at p. 292 OR; Conway, at
p. 80 D.L.R Were, however, the finding relates to questions
of statutory interpretation -- to the neaning to be attri buted
to the words of the Act -- the standard of correctness woul d
appear to be applicable: Starson, at paras. 5 and 110.

[ 35] I n consequence, the legislature has entrusted to the
Board -- and not to the court -- the task of deciding whether
the appellants conplied with s. 21 of the Act and the court
shoul d not [page715] interfere with the decision unless it is
unreasonable in the light of the findings of fact on which it
is based or dependent on an incorrect determ nation of a
guestion of law. In T. (1.), the Court of Appeal quoted [at p.
291 OR ], and applied, an extract fromthe judgnment of
| acobucci J. in Canada (Director of Investigation and Research,
Competition Act) v. Southamlnc., [1997] 1 S.C R 748, 144
D.L.R (4th) 1 that included the foll ow ng passage:

An unreasonabl e decision is one that, in the nmain, is not
supported by any reasons that can stand up to a sonmewhat
probi ng exam nation. Accordingly, a court review ng a

concl usi on on the reasonabl eness standard nust | ook to see
whet her any reasons support it. The defect, if there is one,
could presumably be in the evidentiary foundation itself or
in the |l ogical process by which conclusions are sought to be
drawn fromit. An exanple of the fornmer kind of defect would
be an assunption that had no basis in the evidence, or that
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was contrary to the overwhel m ng wei ght of the evidence. An
exanple of the latter kind of defect would be a contradiction
in the premses or an invalid inference.

[36] It is inportant to note that, in determ ning whether
t here has been conpliance with s. 21(2), the question for the
Board is not whether the substitute decision-nmakers turned
their mnds to the right question and wei ghed the
considerations referred to in paras. (a) and (b) -- or even
whet her their decision was reasonable -- but whether they
arrived at the correct conclusion with respect to the patient's
best interests. In M (A ) v. Benes (1999), 46 OR (3d) 271,
180 D.L.R (4th) 72 (C.A ) at p. 283 OR, the court stated

A case will conme before the Board only when the health
practitioner disagrees with the S.D.M's application of the
best interests test under s. 21(2). The Board will then have
before it two parties who di sagree about the application of
s. 21: the S.D.M, who may have better know edge than the
health practitioner about the incapable person's val ues,
bel i ef s and non-bi ndi ng wi shes; and the health practitioner,
who is the expert on the likely nmedical outconmes of the
proposed treatnent. The di sagreenent between the S.D.M and
the health practitioner potentially creates tension and the
Act recognizes this by providing for a neutral expert Board
to resolve the disagreenent. |ndeed, after hearing
subm ssions fromall parties, the Board is likely better
pl aced than either the SSD.M or the health practitioner to
decide what is in the incapable person's best interests.
Thus, the Board should not be required to accord any
deference to the S.D.M's decision

[37] In T. (1.), the Court of Appeal included anong its
reasons for the need for deference to the Board' s determ nation
of an incapable person's best interests, the inportance of
expedi tious decision-making, the consequential desirability
that delay resulting from appeal should be avoi ded, together
with an inference that the Board was intended to have "sone
| eeway" that can be drawn fromits statutory obligations to
rel ease the decision within one day after the conpletion of the
hearing and to provide witten reasons wthin tw days of
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receiving a request. [page716]

[38] The Court of Appeal was considering a case of a refusal
by a substitute decision-maker to consent to the application of
certain drugs and not, as here, a refusal to consent to the
future w thholding of particular treatnments. | wll assune that
t he degree of deference is to be the sane in each case although
the need for expeditious decisions nmay not be as obvious in
cases such as this. As far as the |eeway dictated by the strict
time limts is concerned, | do not believe the court was
intended to shut its eyes to the possibility that hasty
deci sions are not always as |likely to be as reasonabl e as those
provided after mature reflection with the assistance of a
transcript of the evidence. The point is, | believe, of sone
relevance in this case where | amsatisfied that, despite, or
possi bly because of, its successful efforts to conply with the
very tight tinme constraints inposed by the Act -- the Board
m sappr ehended t he evidence of both Ms. Scardoni and Dr.

Hawryl uck in a nunber of respects. Before considering these
matters and the Board's findings with respect to the
application of s. 21, there are sone questions of statutory
interpretation that arise out of the Board's deci sion.

2. Interpretation of the Act

(a) Consent to the withholding of treatnment: section
10(1) (b)

[39] The first question is whether s. 10(1)(b) inposes an
obligation on a health practitioner to obtain the consent of
the substitute decision-maker to a decision to withdraw, or
wi thhol d, particular treatnent. Notw t hstandi ng the inclusion
of such proposals in the definition of a "plan of treatnent”
and the inclusion of such plans in the definition of
"treatnment", M. Underwood suggested that the correct
interpretation of s. 10 mght well be that inplenmentation of a
proposal to withdraw, or withhold, treatnent is not to be
considered an adm ni stration of treatnment wthin the nmeani ng of
s. 10. Wi le a proposal of a plan of treatnment that includes a
wi t hdrawal , or wi thhol ding, of one or nore particul ar
treatments woul d be a proposal of treatnent within the opening
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words of s. 10, the obligation "not to adm nister treatnent”
woul d, on this interpretation, apply only to positive steps to
be taken to treat the patient's condition. On this |ine of
reasoning it would follow that a substitute decision-nmaker's
consent -- or, presumably, that of a capable person -- to a

wi t hhol ding of treatnment is not required by s. 10(1) and, to
that extent, in M. Underwood's subm ssion, the Act does not
alter the common | aw.

[40] This interpretation was supported by counsel for the
Attorney-CGeneral who submtted that the Act should not be

[ page717] interpreted as permtting a patient -- or her
substitute decision-maker -- to choose the health treatnent to
be adm nistered. | believe that, as a general proposition, this

is correct. It does not, however, follow that there is no room
for a distinction between treatnents that should be consi dered
to be withdrawn, or withheld, for the purposes of the statutory
definition of a plan of treatment, and other treatnents that
health practitioners would consider to be inappropriate for a
patient's nmedical condition. If consent is required for the
former, the statute does confer an inportant el ement of choice
on a capable patient, and requires a consideration of the
factors in s. 21 when the patient is incapable.

[41] M. Underwood submitted that it was unnecessary on the
present facts to consider whether the above interpretation of
the Act is correct as the consent of the appellants had been
requested by Dr. Hawryluck and withheld. In effect, he asked ne
to find that, even if there was no obligation on her to obtain
their consent before deciding that Ms. Holland woul d not
receive the treatnments in the intensive care unit in the
future, she was able to inpose an obligation on themto
determ ne whether this would be in the best interests of their
nmot her and, when they refused to consent, to apply to the Board
to have the question determ ned.

[42] An alternative interpretation that Ms. Chan supported is
that all references to "treatnent” in s. 10(1) include a plan
of treatnent and that the obligation inposed by the subsection
relates to the plan as a whole, including the w thhol ding or
w t hdrawi ng of particular treatnent. This interpretation is,
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believe, nore consistent with the definitions ins. 2 that are
reproduced above. Section 13 is, | think, anbiguous in that the
perm ssive "may" in the opening words could relate sinply to
the authority of one of a nunber of practitioners, or it could
reflect a legislative intention that the decision whether or
not to obtain consent to a plan of treatnent is entirely within
the discretion of the health practitioner. Adifficulty with
the second alternative construction of s. 13 is that the
provision is not confined to consent to the w thhol ding or

wi thdrawal of treatnment. If it reflects the absence of an
obligation to obtain consent to a plan of treatnent, this would
appear to apply equally to particular treatnents to be
adm ni stered in accordance with the plan. The distinction
between treatnment that is rejected by health practitioners as
appropriate on health grounds, and treatnent that is part of a
plan of treatment is withheld, may be difficult -- and even
very difficult -- to apply in some cases, but not, | think,
here where the application of the treatnment in intensive care
for specific health problens of Ms. Holland has been found by
her physicians in the past to be nedically appropriate and
woul d be adm nistered in the future but for [page718] their
views of her best interests within the neaning of s. 21 of the
Act and, specifically, s. 21(2)(c). As a practical matter,
wher e physicians are in doubt whether consent is required, the
substitute decision-maker would presumably be asked to consent
and recourse to the Board woul d be available if consent is

ref used.

[43] | recognize the practical difficulties that may be
created for health care practitioners if they are forced to
di stingui sh between decisions to wthhold treatnent and
decisions to adm nister certain treatnments and not others.
Legislative attention to this question m ght be hel pful. There
woul d al so be a question whether it is possible for decisions
to withhold, or wwthdraw, treatnent to be made i ndependently of
a plan or a proposal.

[44] In view of the desirability that health practitioners
shoul d be able to obtain a determ nation fromthe Board on the
gquestion whether a decision to withhold, or wthdraw, treatnment
isin apatient's best interests -- and the |ikelihood that
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this was reflected in the legislative intention -- | believe
each of the alternative interpretations supported by M.
Underwood and Ms. Chan is nore likely to be correct than a
finding that the Board has no jurisdiction where the issue of
consent relates to that question. In these circunstances, |
intend to accept M. Underwood's invitation to | eave the choice
bet ween the conpeting alternatives to be dealt with if and when
a case ever arises in which the correct interpretation of the
section is directly in issue.

(b) The concept of "well-being": section 21(2)(c)

[45] A question of statutory interpretation that was nore
directly in issue in the appeal concerned the neaning of the
word "well-being" ins. 21(2)(c) of the Act. The interpretation
accepted by the Board was central to its finding that further
treatnent in the intensive care unit was not in Ms. Holland' s
best interests. At p. 20 of its Reasons for Decision, the Board
st at ed:

We t hought "well-being” involved nore than nere life itself.
The phrase is subjective as used because it was used in
conjunction with the word "condition,"” which connoted to us a
nore obj ective assessnent of the status of a person's

i1l nesses and physical situation. "Well-being" includes

consi derations such as the person's dignity and | evel s of
pai n.

[46] This interpretation was chall enged by Ms. Chan who
submtted that matters that are to be considered relevant to
the well-being of a patient were intended to be confined to
those relating to her health. In her subm ssion, the Board
erred in law in taking into consideration evidence with respect
to Ms. Holland's quality of life and, particularly, that of
the disconfort and [page719] indignity she had experienced in
undergoing treatnent in the intensive care unit and woul d
experience again if she was returned there.

[47] The phrase "quality of life" is used in other sections
of the Act in connection with decisions with respect to an
i ncapabl e person's best interests. It does not appear in the
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sections relating to consent to treatnent. \Wether or not the
consi derations on which the Board relied are aptly encapsul at ed
by the phrase, | amsatisfied that the Board' s interpretation
of the reference to the "well-being" of a patient is to be
preferred to the nore narrow definition that Ms. Chan urged ne
to accept.

[48] The interpretation accepted by the Board is supported by
dictionary definitions of wellbeing that refer to a person's
state of happi ness, contentnent and prosperity as well as good
heal th: see for exanple, the New Oxford Shorter Dictionary;
Random House Unabri dged Dictionary; and Nel son's Canadi an
Dictionary of the English Language. Cenerally, the dictionaries
treat the termas synonynous with "welfare". Simlarly, in
I nl and Revenue Conm ssioners v. Baddel ey, [1955] A C 572,
[1955] 1 AIl ER 525 (H L.), at p. 616 A . C., Lord Sonervell
of Harrow referred to a person's "wel |l being" as neaning "a
happy or contented state".

[49] Finally, in Janzen v. Janzen (2002), 44 ET.R 217 (Ont.
S.C.J.) in which the interpretation of s. 21(2) of the Act was
considered in the context of conpeting applications for
appoi ntnent as an i ncapable person's guardi an of the person,
Aitken J. stated:

Treatnment in the formof a ventilator, nedications and
periodic heroic interventions as required m ght inprove other
medi cal conditions suffered by M. Janzen, such as pneunoni a
or kidney or heart failure; but according to the nedical
evidence it would not inprove M. Jansen's quality of life.
consi der the concept of "well-being" a very broad concept

whi ch enconpasses many consi derations, including quality of
l[ife. Many of the interventions contenplated as being
necessary to prolong M. Janzen's life involve procedures
that could be painful or unconfortable for M. Janzen. Maria
Janzen's Cuardi anship Plan focuses on keeping M. Janzen
confortable and pain free. | find that this focus wll

i nprove his overall well-being.

[50] | accept that interpretation and find no error of law in
t he Board's conclusion on the neaning of "well-being" in the
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Act .

(c) Expressed wi shes outside section 21(1): section
21(2)(b)

[51] | do not, however, believe that the Board was correct in
its interpretation of s. 21(2)(b) which directs that, in
determ ni ng what an i ncapable person's best interests are, a
substitute decision-maker "shall take into consideration
any W shes [page720] expressed by an incapable person with
respect to the treatnent that are not required to be foll owed
under paragraph 1 of subsection (1)".

[ 52] The Board addressed the neani ng, and significance, of
this paragraph as foll ows:

Did the legislature nmean a wi sh expressed that was incapable
or that was expressed before the person attained the age of
16, or did the |egislature nean a wi sh that was not
applicable to the circunstances, or both? In our view, a w sh
had to be applicable to the circunstances in order to be
covered by this provision.

[ 53] Paragraph 21(2)(b) nust be read in the light of para.
21(1)1, which stipulates that:

|f the person [i.e., a substitute decision-maker] knows of a
wi sh applicable to the circunstances that the incapable
person expressed while capable and after attaining 16 years
of age, the person shall give or refuse consent in accordance
with the wish. [See Note 1 at end of the docunent]

[ 54] The rel evance of an incapable person's w shes was

expl ai ned by Sharpe J. A in Conway as follows [at p. 738 OR]:

The wi shes of the patient are to be considered by the
substitute decision-maker at two stages under the Act: in
acting in accordance with a prior capable w sh applicable to
the circunstances pursuant to s. 21(1)1; and in determning
t he i ncapabl e person's best interests pursuant to s. 21(2)
where there is no capable wi sh applicable to the
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ci rcunst ances.

At the first stage, the substitute decision-nmaker nust act in
accordance wwth a wi sh expressed while capable that is
applicable to the circunstances. However, | agree with the
appeal judge that prior capable wi shes are not to be applied
mechanically or literally without regard to rel evant changes
in circunmstances. Even w shes expressed in categorical or
absolute terns nust be interpreted in light of the

ci rcunstances prevailing at the tine the wi sh was expressed

At the second stage, the substitute decision-nmaker nust

deci de whether or not to consent to treatnent on the basis of
the best interests test under s. 21(2). Under s. 21(2)(b),
the substitute decision-maker nust take into account "any

w shes expressed by the incapable person with respect to the
treatnment that are not required to be followed under [s.
21(1) para. 1]", nanely any wi shes that are not prior capable
w shes applicable to the circunstances. It is only at the
second stage that the Act allows for consideration of the
deci sion the patient would have made in |ight of changed

ci rcunst ances. [page721]

[55] In the |ight of that reasoning, | cannot agree that
W shes expressed by an adult person that do not fall within s.
21(1) because they are insufficiently specific to permt an
inference that they are "applicable to the circunstances”
cannot be "wishes . . . that are not required to be foll owed"
under s. 21(1) for the purposes of s. 21[(2)](b). Unless the
changed circunstances to which Sharpe J. A referred are shown
to have been in the contenplation of the donor at the tinme her
w shes were expressed they will not be "applicable to the
ci rcunstances” referred to in s. 21(1). Such wi shes may,

however, still permit an inference with respect to the decision
that the incapabl e person would have nade in the new
circunstances -- an inference that is to be taken into

consi deration when applying s. 21(2). As such an inference wll
necessarily be speculative to sone extent, it is not to be

2004 CanLll 34326 (ON SC)



treated by the substitute decision-naker as conclusive. It is
just one of the factors to be considered under s. 21(2) and the
weight to be given to it will depend upon the facts. Expressed
wi shes that, for exanple, are held to be outside s. 21(1),
because they are insufficiently specific to satisfy the
substitute decision-maker -- or the Board -- that they were in
the contenplation of the patient when capable, may still permt
an inference wth respect to what the patient's w shes woul d
have been in the changed circunmstances. In ny opinion, s. 21(2)
(b) directs that they be considered in determning the
patient's best wi shes and the Board erred in lawin finding to
the contrary.

[56] The inportance to be attributed to the requirenent of a
patient's informed consent to treatnment was strongly enphasi zed
by the Court of Appeal in Flemng v. Reid (1991), 4 OR (3d)
74, 82 D.L.R (4th) 298 (C. A ), in which provisions of the
Mental Health Act, R S. O 1980, c. 262, as anended, dealing
with consent to treatnent, were held to deprive patients of the
right to security of the person conferred by s. 7 of the
Charter. In delivering the judgnent of the court, Robins J.A
stated [at pp. 85, 88 and 94 OR ]:

The right to determ ne what shall, or shall not, be done
with one's own body, and to be free from non-consensual
medi cal treatnent, is a right deeply rooted in our common
law. This right underlies the doctrine of infornmed consent.
Wth very limted exceptions, every person's body is
considered inviolate, and, accordingly, every conpetent adult
has the right to be free fromunwanted nedi cal treatnment. The
fact that serious risks or consequences nmay result froma
refusal of nedical treatnment does not vitiate the right of
medi cal self-determ nation. The doctrine of infornmed consent
ensures the freedom of individuals to nake choi ces about
their nedical care. It is the patient, not the doctor, who
ultimately nust decide if treatnent -- any treatnment -- is to
be adm ni stered.

[ page722]

| ndeed, in ny view, the comon |law right to determ ne what
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shall be done with one's body and a constitutional right to
security of the person, both of which are founded on the
belief in the dignity and autonony of each individual, can be
treated as co-extensive.

In my view, no objection can be taken to procedural
requi renents designed to determ ne nore accurately the
i ntended effect or scope of an inconpetent patient's prior
conpetent w shes or instructions. As the Act now stands, the
substitute consent-giver's decision nust be governed by
wi shes which may range from an isol ated or casual statenent
of refusal to reliable and inforned instructions based on a
patient's knowl edge of the effect of the drug on himor her.
Furthernore, there may be questions as to the clarity or
currency of the wishes, their applicability to the patient's
present circunstances, and whet her they have been revoked or
revised by subsequent wi shes or a subsequently . . . accepted
treatment program The resolution of questions of this nature
is patently a matter for |egislative action. But, in ny
respectful view, it is incunbent on the |egislature to bear
in mnd that, as a general proposition, psychiatric patients
are entitled to nake conpetent decisions and exercise their
right to self-determnation in accordance with their own
standards and val ues and not necessarily in a manner others
may believe to be in the patients' best interests.

[57] Sections 21(2)(a) and (b) were enacted after the
decision in Flem ng and, in ny opinion, represent a |legislative
acceptance of the value to be attributed to a patient's
i ndi vi dual autonony and right to nmedical self-determ nation
and, also, a response to the court's comments on the |evel of
clarity in the earlier provisions that referred to a patient's
w shes. Al though the Court of Appeal was considering the
admnistration of treatnent -- and not its w thdrawal,
wi t hhol di ng or discontinuance -- | do not believe the Act
di stingui shes decisions on these matters as far as the
princi pl es governing a substitute decision-maker's consent, or
refusal, to treatnent are concerned.

[58] | believe it is fair to say that M. Underwood did not
seek to support the Board's narrow interpretation of s. 21(2)
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(b) with nmuch enthusiasm Wether or not it was correct was,
in his subm ssion, of no significance as it was sufficiently
clear that the Board had taken the evidence of Ms. Holland's
expressed w shes into consideration when inquiring into her
"val ues and beliefs" under para. (a) of s. 21(2). |

understand the thrust of M. Underwood' s subm ssions to be
that, even if the Board erroneously interpreted para. (b), it
had taken the matters referred to there into consideration
along with the other factors in s. 21(2) and that its decision
that further treatnment in intensive care was not in Ms
Hol | and' s best interests was reasonable in the Iight of those
consi derations and of the evidence at the hearing. In M.
Chan's subm ssion, the decision should not be considered to be
reasonabl e as the Board had m sapprehended, or failed to give
adequate consideration to, Ms. Holland' s w shes, val ues,
beliefs and actual nedical condition. [page723]

3. The Board's deci sion

[59] In Starson, McLachlin C. J.C described the Act as
representing "a careful and bal anced response to the probl em of
accommodati ng the individual autonony of the nedically il
person and the aimof securing effective treatnment for nentally
ill people" (at para. 11). For the purpose of consent to
treatnment, the interests of a patient's individual autonony are
reflected in s. 21(1)1. Wiere the wishes of the patient are not
known with sufficient exactness to satisfy the requirenents of
that provision, they may still be given weight under paras. (a)
and (b) of s. 21(2) in determning the patient's best
i nterests.

[ 60] Paragraph 21(2)(c) is concerned with the consequences of
giving, or wthholding, treatnent on the patient's health and
wel | - bei ng. Al though the evidence of health practitioners that

reflects their expertise will inevitably be essential, the

wei ghi ng of benefits and burdens under the section cannot be
achieved scientifically. The inponderables involved -- and the
difficulty of the exercise -- are increased significantly when

the qualitatively different considerations referred to in s.
21(2)(a) and (b) are added to the scales.
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[61] In considering the reasonabl eness of the Board's
deci sion and findings of fact, | nust be guided by the
deci sions of the Court of Appeal that based the standard on the
deference to be given to the Board' s expertise in weighing al

of the factors in s. 21(2) -- an expertise that is not
possessed by the substitute decision-nmaker, health
practitioners or the court. | note, also, the warning given by

the Supreme Court of Canada in Dr. Q v. College of Physicians
and Surgeons of British Colunbia, [2003] 1 S.C R 226, [2003]
S.C.J. No. 18 (@) that, in considering the reasonabl eness of
the Board' s findings of fact the review ng judge nust be
careful not to m stake correctness for reasonabl eness. As
McLachlin C. J.C stated in that case [at para. 41]:

when applying a standard of reasonabl eness sinpliciter,
the review ng judge's view of the evidence is beside the
point; rather, the review ng judge shoul d have asked whet her
the [tribunal's] conclusion . . . had sone basis in the
evi dence.

[ 62] Where, however, the Board has nade findings of fact
-- or of mxed law or fact -- that have no basis in the
evi dence, such findings nust be consi dered be unreasonabl e and
may affect the reasonabl eness of the decision. Simlarly, if
the Board clearly ignored -- or m sapprehended -- evidence that
was relevant to its determnation of the issues before it, this
mght justify a finding that its decision was unreasonabl e.
Whet her it would do so may depend on the extent to which it
woul d have provi ded support for [page724] a different decision
and the exi stence of other evidence on which the Board relied
and which, by itself, could provide a basis for the decision.

(a) Ms. Holland' s expressed w shes

[63] In Ms. Chan's subm ssion, the Board either ignored, or
m sappr ehended, evidence of the appellants with respect to
their nother's expressed wi shes. Ms. Scardoni's evidence was
that her nother had told her that she believed in "prol onging
life and not to take it" and that she wanted to "continue and
i f necessary take all the precautions that were out there for
her to continue". Wen asked by her counsel what she and her
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sister were trying to achieve by keeping their nother alive in
i ntensive care, she replied:

My nother's w shes. They were her wi shes. | want to keep her
w shes because |'m her daughter.

[64] Ms. Scardoni was questioned by the chairman of the
panel and other nenbers on the generality of her discussions
with her nother and on whether the nother's desire that her
life should be prol onged woul d have existed in al
circunstances. Part of the transcript reads as foll ows:

Q Ms. Scardoni, is it fair of me to think that the
conversations that you and your nother had about her
end of |ife decisions were very general only and not
very specific? Is that fair?

A. No, they were specific .

Q Okay, so what specifically did she say?

A. That she woul d want everything to prolong her life and
being as a Catholic, she always said "here [sic] there

is life there's hope" and |I'm going by her |ast w shes.

Q And did you contenplate or did you and she tal k about
specific circunstances that m ght have arisen?

A. No.

Q So the informati on she gave you was basically quite
general, is that fair?

A. Yeah, and she woul d want everything used to prolong her
life, yes. If that's what you nean generally.

Q Yeah, that's what | neant, thank you for that.

Q Can you imagine any situation at all in any circunstance
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A

what soever where your nother's sense to you of the need
to prolong life at any cost, she would nodify that
view, in any circunstance?

| can't think of any . . . [page725]

Suppose prolonging her life cost the Iife of one of her
children, is that sonething she woul d want ?

| can't answer that.

Ckay. | just want to suggest to you that it is not an
unequi vocal absol ute when soneone, |ike your nother,
says prolong ny life at any, in any circunstance. Can
you accept that?

Yes.

Ckay, So there are sone circunstances in which she would
qualify her instruction to you? Or are there not?

|'"'mnot sure. | can't answer that.

And | woul d guess that not surprisingly one of the
reasons you can't answer that is because in 1998 you
didn't have the detail ed conversation that we al ways
| earn the hard way we perhaps should have had, is that
fair? You didn't go into huge detail.

Exactly.

Ckay. So al though you have this particular instruction
fromyour nother, there is sone vague edges to it, is
that fair?

| guess you -- well -- in what way do you nean vague
edges?

Well, for exanple, you didn't say to her what if da da,
da da, da, da this particular thing happens or that
preci se thing happens.
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A. No, okay, okay.
Q So you didn't tal k about specific situations.
A. No.

Q Okay. Because sonetines when peopl e execute a power of
attorney it is in anticipation of a particular
operation or a particular nedical procedure and they do
it with regard to those particular risks and the
particul ar benefits and possible results of that so you
can have a concrete conversation

A M hm
Q But you weren't in that circunstance with your nother.
A. No.

[65] | believe it is quite clear fromthe transcript that

Ms. Scardoni's evidence was that her nother told her that she
want ed every avail able treatnent used to prolong her life in
any circunstances and that the menbers of the Board understood
that her evidence was to that effect. However, while the Board
made no finding that Ms. Scardoni's evidence | acked
credibility and, indeed, accepted that she and her sister were
"advanci ng what they believed were their nother's w shes

: ", it concluded [at p. 17, Reasons for Decision]:
[ page726]

What ever approach we took to determ ning whether Ms. Holl and
had expressed a prior capable w sh applicable to her
circunstances as at the Hearing, it was our view she had not.
There was nothing in Ms. Holland' s power of attorney to
gui de her daughters. She never knew she had Al zheiner's

di sease and therefore could not have specifically directed
her mnd to that diagnosis. There were no conversations
between Ms. Holl and and the substitute decision-nmakers she
appoi nted regarding end of |ife decisions beyond, "where
there's life there's hope["].
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That phrase, noble by which to live, was in our view too
general, not concrete enough, to be considered a directive
applicable no matter what. Using the words of Justice Sharpe
in Conway v. Jacques, "prior capable wi shes are not to be
applied nechanically or literally without regard to rel evant
changes in circunstances. Even w shes expressed in
categorical or absolute terns nmust be interpreted in |ight of
the circunstances prevailing at the tinme the wi sh was
expressed”. Also interpreted at the tinme the wish had to be
appl i ed.

Wth the guidance of Conway v. Jacques, we were not prepared
to hold that Ms. Holland had expressed a prior capable w sh
applicable to her circunstances as at the Hearing.

[66] On that basis, the Board found that s. 21(1)1 was not
applicable to the facts before it. The fact that, unlike the
position in Conway, Ms. Holland had executed a power of
attorney for personal care was not considered to have any
rel evance to the question.

[67] The power of attorney for personal care executed by Ms.
Hol | and whil e she was capabl e consisted of a | aw stationer's
formthat is in common use and which authorizes the donor's
attorneys "to nmake deci sions concerning ny personal care in
accordance with the Substitute Decisions Act and any
conditions, restrictions, specific instructions or special
powers contai ned herein" and, "specifically, on nmy behalf to
give or refuse to consent to treatnent to which the Health Care
Consent Act, 1996 applies". The words "or as follows" that
appear on the formafter the second of these provisions were
crossed out and the word "NONE" was inserted in spaces provided
for conditions, restrictions, specific instructions or special
provi si ons.

[ 68] The Board recogni zed that the existence, and the terns,
of the power, indicated that Ms. Holland trusted her daughters
"to interpret her values and beliefs and deci de her best
interests". However, it held [at p. 17, Reasons for Deci sion]
t hat :
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The legislation did not accord attorneys for personal care
any higher status or regard in an application of this kind
t han any ot her substitute decision-maker. Their decisions
regardi ng consent to treatnent were as reviewabl e as any
ot her substitute decision-nmaker.

[69] In the view of the Board, the power of attorney was "of
no help to us in deciding this case". It follows that, in the
opi nion of the Board, the provision of a power of attorney that
aut hori zes a person to give, or refuse, consent to treatnment to
whi ch the Act [page727] applies is not, w thout nore, the
expression of "a wish applicable to the circunstances” within
the neaning of s. 21(1)1. | believe this is a correct
interpretation of the Act. By virtue of s. 20(1)2 such an
attorney is a person who nust observe the principles set out in
s. 21(1) and | do not believe it was intended that the
exi stence of the power would, by itself, satisfy the
requirenment in s. 21(1)1. The deference to be shown to the
capabl e wi shes of a patient does not extend to a wish to
del egat e.

[ 70] However, it does not follow that the existence of a
power of attorney for personal care has no rel evance to an
inquiry into the application of s. 21(1)1 -- that it cannot be
hel pful in determ ning whether a patient's expressed capabl e
W shes are to be considered to have been applicable to the
ci rcunst ances.

[ 71] The Board found that there was nothing in Ms. Holland's
power of attorney to guide her daughters and stated [at p. 17,
Reasons for Decision]:

She never knew she had Al zhei ner's di sease and coul d not have
specifically turned her mnd to that diagnosis.

[ 72] Dr. Hawryluck gave the sanme reason for concluding that
Ms. Holland had expressed no wi sh within the neaning of s.
21(1)1. She, however, did not know -- and had not inquired
whet her -- Ms. Holland had gi ven her daughters a power of
attorney for personal care.
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[ 73] In determ ning whether a patient's expressed w shes are
applicable to the circunstances, they nust be considered in
their context. The existence of Ms. Holland s power of
attorney, which referred expressly to consent to treatnent to
whi ch the Act applies, forned part of the context insofar as it
i ndi cated that she contenplated that, for one reason or
anot her, she mght, in the future, |ack capacity to nake
decisions with respect to treatnent. That possibility provides
the main purpose for granting such powers.

[74] 1f, by its references to Al zheiner's di sease, the Board
intended to inply that there nust be evidence that a patient
contenpl ated the specific circunstances in which a | ack of

capacity m ght occur, that would, | believe, be to inpose too
high a standard. |If, however -- as | believe was probably the
case -- the Board intended to indicate that it was not

satisfied that Ms. Holland had turned her mnd to the nature
and extent of the effects of Al zheiner's disease that have
given rise to her present condition and the request for her
daughters' consent, | believe its finding that she had not
expressed a wi sh "applicable to the circunstances"” was open to
it on the evidence.

[75] | believe the Board was correct in finding that it is
inplicit in the reasons in Conway that a general statenent of

[ page728] a person giving a power of attorney that she
w shed to be kept alive in all circunstances will not
necessarily satisfy the requirenments of s. 21(1)1 although
whet her this is so may depend on the circunstances existing
when the wi sh was expressed, as well as those that subsequently
occurred. | do not believe | would be justified in rejecting
the finding of the Board with respect to the requirenents of s.
21(1)1 on the ground that it was unreasonabl e.

[ 76] The Board's statenment that there were no end of life
di scussi ons between Ms. Holland and her two daughters beyond
"where there's life there's hope" is nore puzzling. Ms.
Scardoni and her sister used the phrase to indicate one of
their nother's philosophies of life and, as such, one basis for
her nother's expressed wi sh. However, the statenent that the
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di scussions did not extend beyond this is sinply not supported
by the evidence. Even if | were to assune that the Board's
statenment nust have reflected an unexpressed rejection of Ms.
Scardoni's credibility rather than an encapsul ati on of her
evidence, it is difficult to find an evidential basis for the
conclusion that the discussions between Ms. Holland and the
appel lants were so |imted.

[ 77] Having found that there were no w shes expressed by Ms.
Hol | and that were applicable to the circunstances, the Board
t hen consi dered whether a continuation of the treatnents in
intensive care would be in her best interests in the |ight of
the factors set out in s. 21(2).

(b) Ms. Holland' s values and beliefs: section 21(2)(a)

[ 78] M's. Scardoni's evidence was that, as a Roman Catholic,
Ms. Holland believed in, and val ued, the sanctity of human
life and that this provided notivation for the w shes she had
expressed and for the decision Ms. Scardoni believed her
nmot her woul d have nmade in the Iight of the changed
circunstances. The Board found that Ms. Holland's religious
beliefs had no relevance. It stated [at p. 18, Reasons for
Deci si on]:

Ms. Holland was Catholic but the Church had no fixed

gui delines regarding treatnment at all costs for the purpose
of prolonging |ife when there was no prospect but death
sooner or |ater. According to Ms. Wight, the Church
recogni zed the sanctity of life but also the right to die
with dignity. W could not ascribe any relevance to Ms.
Holl and' s religious beliefs.

[79] Ms. Wight is a social worker who was engaged by the
Toronto Western Hospital to give advice to staff, patients and
famlies on bioethical questions. She was present at the
nmeeting with the appellants at which they were asked to consent
to the proposals to wthhold future treatnent in intensive care
for Ms. Holland. In [page729] giving evidence at the hearing
she stated that her understanding was that there was a spectrum
of beliefs anong Roman Cat holics about end of |ife decisions
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but that there was a strong respect for the sanctity of life.
She stated also that there was "a |lot of regard for dignity of
the person but there is a wide interpretation of that".

[80] She stated further that the famly had told the neeting
that they had never had discussions with their nother about end
of life decisions and that they provided no religious or other
reason for their decision to refuse consent other than "where
there's |life there's hope". There was al so evi dence that,
al t hough there had been no di scussion of religious beliefs at
the neeting, the famly had declined to neet with the non-
denom nati onal chaplain at the hospital and that they had
indicated that they did not want to bring a priest to the
meet i ng.

[81] Ms. Margaret Holland testified that she had told the
medi cal staff that her nother's habitual use of the expression
"where there's life there's hope" stemmed from her religion.

[82] Having rejected the rel evance of Ms. Holland's
religious beliefs, the Board then exam ned her belief that
there was al ways hope while |life remai ned. The Board found [ at
p. 19, Reasons for Decision] that it should be given little
wei ght as, in the circunstances, there was little hope.

Certainly, there could always be hope but for Ms. Holland it
was sadly scant. Ms. Holland was i nexorably approaching
death's cold door and already within reach of knocking on it.

Gven Ms. Holland's circunstances and even in the face of
the fact that she trusted her daughters to interpret her

val ues and beliefs, to the extent expressed in the phrase,
"Where there's life there's hope", we felt obliged to give

t hose val ues and beliefs | ess weight than the factors set out
i n subsection 21(2)(c).

[83] Wth, | believe, sone justification, M. Chan was
heavily critical of the Board' s rejection of the rel evance of
Ms. Holland's religious beliefs. The question, in her
subm ssion, was not whether Ms. Holland' s beliefs coincided
with the official views of the Roman Catholic Church or were
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ot herw se soundly based in its tenets, the question was whet her
-- and, if so, how strongly -- she held them Sections 21(2)(a)
and (b) reflect |egislative acceptance that a person's personal
beliefs, values and wishes are relevant to the statutory
concept of their best interests. The provisions recogni ze, and
reflect, the value to be attributed to personal autonony by
allowing the Board to | ook at the question of a patient's best
interests fromthe viewoint of the patient. As Sharpe J. A
stated in Conway, inferences as to the decision the patient
woul d have made in the changed circunstances if then [page730]
capabl e are relevant under s. 21(2). The fact that a person's
beliefs, values or w shes represent, or do not represent,
institutionalized views, or that they are, or are not, shared
by anyone else is irrelevant. Ms. Wight's evidence was not
inconsistent wwth that of the appellants that their nother's
views on |life and death decisions stenmed from her religious
bel i ef s.

[84] This is not a case where the Board rejected the evidence
of the appellants with respect to their nother's beliefs.

Rat her, it considered whether justification for themwas to be
found in the teachings of the Roman Catholic Church. This
approach ignored the | egislative purpose of s. 21(2)(a) and
m sinterpreted its provisions. As such, it involved a m stake
of law to which the standard of correctness applies.

[85] Simlarly, to discount the belief expressed in the maxi m
"where there's life there's hope" on the basis of a finding
t hat any hope was negligible, ignored the consideration that it
is the fact, and not the correctness, of the belief to which
wei ght and significance are to be attributed for the purposes
of s. 21(2). Inits application of s. 21(2)(a), the Board nade
no reference to Ms. Scardoni's evidence of the w shes
expressed by her nother or to the possibility that they m ght
support an inference as to the wi shes she woul d have expressed
if her present condition had been contenpl ated while she was
capabl e, or the wi shes she woul d express now i f she had
capacity. | have found nothing in the Board' s Reasons to
support M. Underwood's subm ssion that the Board consi dered
what, if any, weight was to be given to Ms. Holland's
expressed w shes that she would want "everything done to
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prolong her life" and "if necessary to take all precautions
that were out there for her to continue" in its application of
s. 21(2)(a), other than their refusal to accept the naxi mthat
refers to life and hope as relevant to her existing nedical
condi tion.

[86] In short, by virtue of what | consider to be its
erroneous interpretation of s. 21(2)(b) and, to the extent that
its conclusion with respect to the weight to be given to Ms.
Hol | and' s val ues and beliefs under s. 21(2)(a) was based on
evi dence that there was a spectrum of beliefs anong Roman
Catholics -- and no official position of the Church -- on life
and death decisions and on Ms. Holland' s short life
expectancy, the Board either ignored, m sapprehended or
confused the fundanental differences between the personal,
subj ective factors to be considered under those provisions and
the values they reflect, on the one hand, and the
considerations that are relevant to the application of s. 21(2)
(c), on the other. [page731]

(c) Bal ancing benefits and burdens: section 21(2)(c)

[87] In considering and wei ghing the factors referred to in
s. 21(2)(c), the Board was concerned essentially with the
consequences of the proposal to withhold further adm nistration
of the treatnents in intensive care. In so doing, it very
largely -- and quite properly -- confined its attention to the
evi dence of Dr. Hawyluck. It made the follow ng findings:

(a) the use of the ventilator and inotropic drugs in the
intensive care unit would keep Ms. Holland alive but would
not i nprove her underlying nedical conditions, prevent
further deterioration fromAl zheiner's disease, or its
conplications, or reduce the risk of infection in the
future.

(b) such treatnents would erode Ms. Holland's dignity;
(c) sonme pain was associated with the use of the ventilator but

the pain that Ms. Holland would suffer if her condition
deteriorated as a result of w thholding treatnent woul d-be
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"as difficult to determ ne and nmnister to";

(d) the pain, disconfort and loss of dignity "all to [sic]
briefly maintain her |life when she was at her best barely
aware of those circunstances and deteriorating physically
and nmentally wwth virtually no possibility of |eaving
hospital was not a fair trade-off";

(e) Ms. Holland's quality of life was | ower when under
intensive care than in the internal medical ward; and

(f) the treatments could not be said to "benefit" Ms. Holland
in the sense that the prolongation of life did not outweigh
the pain, disconfort and | oss of dignity she would
experience in intensive care.

[88] To the extent that these findings were supported by the
evidence, | do not believe a decision based only on s. 21(2)(c)
that it was in Ms. Holland' s best interests to wthhold
further adm nistration of the treatnents in intensive care
woul d fail the standard of reasonabl eness. Moreover, as
McLachlin C.J.C indicated in Starson (at para. 5), it is not
the role of the court to determine, on the basis of the record,
whether it agreed with the Board's findings of fact or its
under st andi ng and assessnent of the evidence.

[ 89] However, essential to the Board' s weighing, or
bal anci ng, of the factors in s. 21(2)(c) was an understandi ng
of Ms. Holland' s existing condition and prognosis for the
future. On this [page732] point, as | nentioned earlier in
t hese reasons, | amsatisfied that certain of the Board's
factual conclusions had no basis in the evidence and sone were
quite clearly contradicted by it.

[ 90] The Board m stakenly believed that Ms. Holl and had
suffered cardiac arrests for which she had been admtted to the
intensive care unit for cardi opul nonary resuscitation ("CPR").
It also believed that she had stopped breathing while in
hospital. There was no evidence that either of these events had
occurred. Dr. Hawryluck's evidence was that Ms. Holland "has
no cardi ac i ssues, has never had problens with her heart"” and

2004 CanLll 34326 (ON SC)



that the ventilator would be used to assist her with her
breat hi ng when this was required in the event of respiratory
failure or to overcone strain and tiredness caused by frequent
suctioning of the |ungs.

[91] Dr. Hawyluck referred to CPR in connection with a
recommendation nmade to the famly during Ms. Holland' s first
period in intensive care. The recommendati on was that, in the
event of a cardiac arrest, CPR would not be adm nistered as
there would be |l ess than a one per cent chance that it would be
successful. In these circunstances, the physicians believed
that CPR would be -- in Dr. Hawyluck's words -- "nedically
futile". A second opinion was obtained froma physician at
anot her hospital and the famly were infornmed that a "no CPR
note" would be placed on Ms. Holland's chart. | was inforned
by M. Underwood that this was subsequently done. As Ms.
Hol | and has not suffered a cardiac arrest, this evidence has no
direct bearing on the issues that were before the Board.

[ 92] However, the Board confused this evidence with that
relating to the decision to withhold the treatnents with which
this appeal is concerned and, in various places throughout its
reasons, it used the initials "CPR' to refer to the use of the
ventilator to assist Ms. Holland with her breathing if she had
a recurrence of the conditions that had previously led to her
adm ssion to the intensive care unit.

It was for the treatnents that required return to I CU that

Dr. Hawyl uck asked consent not to adm nister. These were the
ventilator, used for cardi opul nonary resuscitation, or CPR
and the adrenaline-type drugs to reverse the drop in bl ood
pressure that resulted from"septic shock"”, a doctor's phrase
for serious infection. Authorization to w thhold CPR neant
Ms. Holland' s nost responsible physician in the internal

medi cine unit would sign a "Do Not Resuscitate" Order, or

DNR It Ms. Holland stopped breathing again, she would be
made as confortable as possible until she died -- the chances
of survival w thout CPR were | ess than one per cent.

(Reasons for Decision, p. 7)
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| CU i nposed greater burdens. The CPR and drug treatnents
there would tenporarily halt or slow Ms. Holland' s infection
but subject her to a |ot at [page733] high cost. Dr.
Haw yl uck said CPR was nedically futile because it was

i npossi ble to reverse the advanced stage of Ms. Holland's

Al zheimer's. Dr. Hawyluck confirnmed this with another
specialist called in from Sunnybrook Hospital to consult, who
agr eed.

(Reasons for Decision, p. 8)

Further heroic neasures, and in our view that was the nature
of the proposed treatnents in issue although the phrase was
not used during the Hearing, were nedically futile, a phrase
that was used in the Hearing. Medically futile nmeans the
treatments would not, in the opinion of Ms. Holland' s
doctors, help her.

(Reasons for Decision, p. 23)

[93] | amsatisfied that the Board m sunderstood the context
of Dr. Hawyl uck's evidence with respect to CPR She did not
describe the treatnents in intensive care as "nedically futile"
and she did not state that Ms. Holland s chance of survival
"if she stopped breathing again" was | ess than one per cent
w t hout the use of the ventilator. There is no evidence that
Ms. Holland had ever stopped breathing and Dr. Hawyl uck did
not speak of DNR orders other than in relation to cardi ac
arrest. The reference to a one per cent chance of survival and
the other references to CPR were made in relation to the
possibility of cardiac arrest.

[94] It was inplicit in Dr. Hawyluck's evidence that a
decision not to return Ms. Holland to intensive care would
shorten her life. Wiat is mssing fromthe evidence, and from
the Board' s reasons, is any consideration of how | ong she would
survive -- and in what degree of pain and disconfort and
whet her she woul d have any chance of recovery -- if pneunoni a,
or a drop in blood pressure recurs, and she is not returned to
the intensive care unit. Certainly, Dr. Hawyluck's estinmate of
a one per cent chance of survival was not directed at these
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guestions and the Board was m staken in believing otherwse. In
the event of respiratory failure, Dr. Hawyluck indicated that
it would be possible to keep Ms. Holland confortabl e and pai n-
free by adm nistering drugs such as norphine or valium which
woul d take away any sense of shortness of breath. Again,
however, she did not refer to pain and disconfort that Ms.
Holland wi Il experience if her death ultimately occurs as a
result of the other conplications that, in the past, have been
treated in the intensive care unit. The Board assuned, w thout
evi dence, that death would be pronpt if there was no further
recourse to intensive care. In this respect, the Board's
apparent belief that Ms. Holland had stopped breathing in the
past, that this had led to her adm ssion to the intensive care
unit and that it was likely to recur in the future is
troubling. The Board, | believe, m sunderstood Dr. Hawyl uck's
references to respiratory failure to nean a cessation of

br eat hi ng. [ page734]

[95] In delivering the judgnent of the najority of the court
in Starson, Major J. stated [at para. 88]:

The standard of reasonabl eness "invol ves respectful
attention, though not subm ssion" to the Board's reasons

An unreasonabl e decision is one that "is not supported
by any reasons that can stand up to a sonewhat probing
exam nation"

[96] | believe it was essential for the Board to have a clear
and conprehensi ve understandi ng of the nedical evidence if it
was to be able to performproperly the difficult task of
bal anci ng di sparate factors required by s. 21(2). | cannot
assunme, or infer on a balance of probabilities, that the
Board' s deci sion woul d have been the sanme if it had properly
understood the evidence of Dr. Hawyluck and | do not believe |
should find that the Board's findings based on the factors in
S. 21(2)(c) pass the test of reasonabl eness sinply because a
basis in the evidence -- properly understood -- m ght be found
for findings either way. The findings under s. 21(2)(c) were
crucial to the Board' s decision and, in consequence, the appeal
must be allowed and the decision of the Board set aside.
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[97] In addition, | reach the same conclusion on the basis of
my findings of errors of lawin the Board' s interpretation of
s. 21(2)(a) and (b). The factors referred to in s. 21(2)(c) are
not necessarily determ native when there is evidence that bears
on the application of para. (a) or (b). The task of determ ning
where a patient's best interests |ie when they tend to support
different overall conclusions may be of considerable difficulty
and conplexity. This nmakes it essential that the Board properly
understands the nature of the inquiry to be made under each of
the three paragraphs. The difficult bal ancing exercise is for
the Board, and not for the court, to performand the Board
cannot do this if it m sapprehends the principles it nust

apply.

[98] In view of the tine that has el apsed since the hearing
and the absence of detail ed evidence of Ms. Holland s present
condition, | do not think it would be appropriate for ne, at
this stage, to substitute ny opinion for that of the Board.

[99] It appears fromthe evidence of Dr. Hawyluck, and that
of the witnesses she called, that the appellants were
enotionally upset and distressed at the neeting at which they
declined to consent to the proposed plan of treatnent and that
their evidence at the hearing was far nore specific with
respect to their nother's beliefs, values and wi shes. Ms.
Scardoni testified that they were intimdated. At the
concl usion of the hearing, Dr. Hawyl uck indicated that her
decision to apply to the Board was influenced by the
appel lants' failure at the neeting to be explicit [page735]
about their nother's views. In view of the possibility that,
havi ng heard the appellants' evidence at the hearing, as well
as having know edge of Ms. Holland' s nedical history since
t hen, the physicians' opinions of Ms. Holland s best interests
may have changed, | do not intend to order a rehearing before
t he Board.

[ 100] The decision to set aside the decision of the Board
wll, of course, be without prejudice to any further
application [to] the Board that Ms. Holland' s health
practitioners may feel is warranted in the |ight of her
condition -- including any changes that have occurred since the
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hearing or may occur in the future -- in the event that the
appel lants refuse to consent to treatnents that are proposed or
are proposed to be w thheld.

[101] In view of the conclusion | have reached, it is not
necessary to consider the grounds for appeal based on the
Charter. In Phillips v. Nova Scotia (Conmm ssion of Inquiry into
the Westray M ne Tragedy), [1995] 2 SSC. R 97, 124 D.L.R (4th)
129, at p. 111 S.C. R, Sopinka J. stated:

This Court has said on numerous occasions that it should not
deci de issues of law that are not necessary to a resolution
of an appeal. This is particularly true with respect to
constitutional issues and the principle applies with even
greater enphasis in circunstances in which the foundation
upon whi ch the proceedi ngs were | aunched has ceased to exist.

[ 102] This is not a case in which the foundation of the
proceedi ngs has di sappeared -- so that, in that sense, the
constitutional question has becone noot. As Sopinka J.
indicated, the principle is not restricted to such cases. He
cont i nued:

In Attorney-General of Quebec v. Cummng, [1978] 2 S.C. R
605, an issue arose concerning the interpretation of the word
"divorce" in the Quebec G vil Code and whet her an award of
al i rony shoul d have been nade. Another issue which arose
concerned the constitutionality of the provincial |egislation
in ternms of division of powers. Pigeon J., for the court,
hel d at pp. 610-11

Havi ng cone to the conclusion that the word "divorce" in
the new art. 212 of the G vil Code neans a divorce granted
by a court and does not refer to a dissolution of marriage
granted by a private Act, it is unnecessary to consider the
ot her reason, which found favour with sone of the judges of
the Court of Appea

Save in exceptional circunstances it is not desirable to
express an opinion on a question of law which it is not
necessary to decide in order to dispose of the case at
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hand, especially when it is a constitutional question.

[ Enphasi s added]

[103] | do not believe that principle is confined to cases
before the Suprene Court of Canada and is inapplicable to
deci sions of courts from which appeals may be taken. Charter
i ssues nust be decided in the factual context before the court
and not in the [page736] abstract or on hypothetical facts.
This court in my opinion, should only consider the effect of
the Charter on statutory provisions governing the jurisdiction
of -- or the principles to be applied by -- a tribunal in
situations where, under the terns of the applicable

| egi slation, jurisdiction would otherw se exist, or the

princi ples had ot herwi se been applied correctly. To do
ot herwi se woul d be to consider the effect of the Charter in the
context of facts that have not occurred -- in this case on an
assunption that the Board had correctly interpreted the
provisions of s. 21(2), considered and wei ghed the evidence of
Ms. Holland' s beliefs, values and wi shes and had arrived at
t he same conclusion wth respect to her best interests.

[ 104] The Charter issues should, in ny opinion, be left to be
determ ned in subsequent cases in which the Board has properly
interpreted the statute and applied its provisions to the facts
before it in accordance with s. 21.

[ 105] There will be no order for costs. The Act permts a
health practitioner to apply to the Board for a determ nation
whet her a substitute decision-maker has conplied with s. 21.

Al though the health practitioner would necessarily provide his
or her reasons for disagreeing with the substitute deci sion-
maker's refusal, the application will not in terns be for a
deci sion that the section has not been conplied with. It is not
adversarial in the usual sense. It is primarily a procedure by
whi ch there can be a determ nation by a neutral body that, as
stated by the Court of Appeal in Benes, is likely to be in a
better position than either a substitute decision-maker, or the
health practitioner, to decide the question of the patient's
best interests. Wile the possibility of costs being awarded to
a substitute decision-nmaker who was successful on an appeal
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fromthe Board cannot be ruled out, |I do not think it would be
justified in this case in view of the nature of the

proceedi ngs, the reticence of the appellants with respect to
their nother's wi shes and beliefs when wi thholding their
consent and the fact that Dr. Hawyluck had relied, in good
faith, on the conbined expertise of the nedical teamwth
respect to the factors that are relevant under s. 21(2)(c).

Appeal allowed. [page737]

Not es

1. The provision was omtted in the transcription of s. 21
that appears at p. 12 of the Board's reasons but this was
obviously a clerical error. It is quite clear that the Board
gave careful consideration to its terns.

\DPH
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