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APPEAL,CLOSED,PAPER_REQUIRED

U.S. District Court
Northern District of Texas (Fort Worth)

CIVIL DOCKET FOR CASE #: 4:20-cv-00072-A

De Paz Gonzalez et al v. Duane et al
Assigned to: Senior Judge John McBryde
Case in other court:  United States Court of Appeals Fifth Circuit,

20-10615
Cause: 42:1983 Civil Rights Act

Date Filed: 01/28/2020
Date Terminated: 05/19/2020
Jury Demand: None
Nature of Suit: 362 Torts/Pers Inj: Personal
Injury - Medical Malpractice
Jurisdiction: Federal Question

Plaintiff

Berman De Paz Gonzalez
Individually and as Heir and on behalf of
the Estate of Berman De Paz-Martinez

represented by Jackson Bryan Davis
Streck & Davis Law
555 S. Summit Avenue
Fort Worth, TX 76104
(817) 332-3117
Fax: (817) 549-8898
Email: jackson.davis@streckdavislaw.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Bar Status: Admitted/In Good Standing

Plaintiff

Emerita Martinez-Torres
Individually and as Heir and on behalf of
the Estate of Berman De Paz-Martinez

represented by Jackson Bryan Davis
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Bar Status: Admitted/In Good Standing

Plaintiff

The Estate of Berman De Paz Martinez represented by Jackson Bryan Davis
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Bar Status: Admitted/In Good Standing

V.

Defendant

Therese M. Duane
TERMINATED: 05/16/2020

represented by Jordan M Parker
Cantey & Hanger LLP
Cantey Hanger Plaza
600 W 6th St Suite 300
Fort Worth, TX 76102-3685
817-877-2858
Fax: 817-877-2807
Email: jparker@canteyhanger.com

20-10615.1
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LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Bar Status: Admitted/In Good Standing

Katherine R Hancock
Cantey Hanger LLP
Cantey Hanger Plaza
600 W 6th St Suite 300
Fort Worth, TX 76102
817-877-2842
Fax: 817-877-2807
Email: khancock@canteyhanger.com
ATTORNEY TO BE NOTICED
Bar Status: Admitted/In Good Standing

Philip A Vickers
Cantey Hanger LLP
Cantey Hanger Plaza
600 West 6th St Suite 300
Fort Worth, TX 76102-3685
817/877-2849
Fax: 817/877-2807
Email: pvickers@canteyhanger.com
ATTORNEY TO BE NOTICED
Bar Status: Admitted/In Good Standing

Defendant

Acclaim Physician Group, Inc.
TERMINATED: 05/16/2020

represented by Jordan M Parker
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Bar Status: Admitted/In Good Standing

Katherine R Hancock
(See above for address)
ATTORNEY TO BE NOTICED
Bar Status: Admitted/In Good Standing

Philip A Vickers
(See above for address)
ATTORNEY TO BE NOTICED
Bar Status: Admitted/In Good Standing

Defendant

Tarrant County Hospital District
doing business as
JPS Health Network

represented by Brian Keith Garrett
Kelly Hart & Hallman LLP
201 Main Street
Suite 2500
Fort Worth, TX 76102
817/332-2500
Fax: 817/878-9280
Email: brian.garrett@kellyhart.com

20-10615.2
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ATTORNEY TO BE NOTICED
Bar Status: Admitted/In Good Standing

Grant D Blaies
Blaies & Hightower LLP
420 Throckmorton Street
Suite 1200
Fort Worth, TX 76102
817-334-0800
Fax: 817-334-0574
Email: grantblaies@bhilaw.com
ATTORNEY TO BE NOTICED
Bar Status: Admitted/In Good Standing

Gregory P Blaies
Blaies & Hightower LLP
420 Throckmorton Street
Suite 1200
Fort Worth, TX 76102
817-334-0800
Fax: 817-334-0574 FAX
Email: gregblaies@bhilaw.com
ATTORNEY TO BE NOTICED
Bar Status: Admitted/In Good Standing

Date Filed # Docket Text

01/28/2020 1 (p.8) COMPLAINT against All Defendants filed by Berman De Paz
Gonzalez, The Estate of Berman De Paz Martinez, Emerita
Martinez-Torres. (Filing fee $400; Receipt number
0539-10577624) Clerk to issue summons(es). In each Notice of
Electronic Filing, the judge assignment is indicated, and a link to
the  Judges Copy Requirements is provided. The court reminds the
filer that any required copy of this and future documents must be
delivered to the judge, in the manner prescribed, within three
business days of filing. Unless exempted, attorneys who are not
admitted to practice in the Northern District of Texas must seek
admission promptly. Forms, instructions, and exemption
information may be found at www.txnd.uscourts.gov, or by
clicking here:  Attorney Information - Bar Membership. If
admission requirements are not satisfied within 21 days, the clerk
will notify the presiding judge. (Davis, Jackson) (Entered:
01/28/2020)

01/28/2020 2 (p.19) New Case Notes: A filing fee has been paid. File to Judge
McBryde. Pursuant to Misc. Order 6, Plaintiff is provided the
Notice of Right to Consent to Proceed Before A U.S. Magistrate
Judge. Clerk to provide copy to plaintiff if not received
electronically. (bdb) (Entered: 01/29/2020)

01/28/2020 3 (p.21) Standing ORDER Concerning Paper Filing in Cases Assigned to
District Judge John McBryde...see order for specifics. (Ordered by
Senior Judge John McBryde on 1/28/2020) (bdb) (Entered:

20-10615.3
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01/29/2020)

01/29/2020 4 (p.24) Summons Issued as to Acclaim Physician Group, Inc., Therese M.
Duane, Tarrant County Hospital District. (Attachments: # 1 (p.8)
Additional Page(s) Summons, # 2 (p.19) Additional Page(s)
Summons) (bdb) (Entered: 01/29/2020)

01/29/2020 5 (p.30) ORDER: The court ORDERS that by 4:00 p.m. on February 12,
2020, plaintiffs file with the court a probate court order
establishing the identity of the personal representatives of such
estate and letters testamentary showing that such persons are
qualified as personal representatives. (Ordered by Senior Judge
John McBryde on 1/29/2020) (bdb) (Entered: 01/29/2020)

02/05/2020 6 (p.32) ORDER: by 4pm Feb 10 2020, plaintiffs deliver to clerk paper and
judge's copy of their complaint, civil cover sheet and certificate of
interested persons. (Ordered by Senior Judge John McBryde on
2/5/2020) (wrb) (Entered: 02/05/2020)

02/07/2020 7 (p.34) Received original and Judge's copy of 1 (p.8) Complaint filed by
Berman De Paz Gonzalez, Emerita Martinez-Torres, The Estate of
Berman De Paz Martinez (wrb) (Entered: 02/10/2020)

02/07/2020 8 (p.46) CERTIFICATE OF INTERESTED PERSONS/DISCLOSURE
STATEMENT by Berman De Paz Gonzalez, Emerita
Martinez-Torres, The Estate of Berman De Paz Martinez. (wrb)
(Entered: 02/10/2020)

02/11/2020 9 (p.48) NOTICE of Dismissal of Claims Only in Their Capacity on Behalf
of the Estate of Berman De Paz-Martinez filed by Berman De Paz
Gonzalez, Emerita Martinez-Torres, The Estate of Berman De Paz
Martinez (wrb) (Entered: 02/12/2020)

02/11/2020 10 (p.50) WAIVER OF SERVICE OF SUMMONS as to Acclaim Physician
Group, Inc.. Waiver sent on 2/4/2020; Therese M. Duane. Waiver
sent on 2/4/2020. (wrb) (Entered: 02/12/2020)

02/11/2020 11 (p.52) FINAL JUDGMENT AS TO CERTAIN CLAIMS...the claims
brought by plaintiffs Berman De Paz Gonzalez and Emerita
Martinez-Torres, on behalf of the estate of Berman De
Paz-Martinez, are dismissed w/o prejudice. This final judgment
does not affect plaintiffs' claims and causes of action in their
capacities as individuals and heirs. (Ordered by Senior Judge John
McBryde on 2/11/2020) (wrb) (Entered: 02/12/2020)

02/12/2020 12 (p.53) ORDER: by 4pm Feb 26 2020, plaintiffs file a document
containing sufficient facts to establish that no administration of the
estate of Berman De Paz-Martinez is pending or necessary.
(Ordered by Senior Judge John McBryde on 2/12/2020) (wrb)
(Entered: 02/12/2020)

02/26/2020 13 (p.54) NOTICE OF FILING OF AFFIDAVITS CONCERNING
SUFFICIENT FACTS TO ESTABLISH NO ADMINISTRATION
OFTHE ESTATE filed by Berman De Paz Gonzalez, Emerita
Martinez-Torres, The Estate of Berman De Paz Martinez (npk)
(Entered: 02/26/2020)

20-10615.4
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03/05/2020 14 (p.60) WAIVER OF SERVICE Returned Executed as to Tarrant County
Hospital District. Waiver sent on 2/24/2020. (wrb) (Entered:
03/05/2020)

03/19/2020 15 (p.62) Partial Suspension of Standing Order of 1/15/19 - The directive in
paragraph 1 requiring that no document be filed by electronic
means, and the directive in paragraph 2 requiring that paper copies
of electronically filed documents be delivered to the clerk for
filing, are suspended until 5/1/2020. (Ordered by Senior Judge
John McBryde on 3/19/2020) (Order has been served on registered
users of the ECF system)(lrl) (Entered: 03/19/2020)

04/06/2020 16 (p.63) MOTION to Dismiss for Lack of Jurisdiction , Motion to Dismiss
for Failure to State a Claim, MOTION for More Definite Statement
() filed by Acclaim Physician Group, Inc., Therese M. Duane with
Brief/Memorandum in Support. (Vickers, Philip) (Entered:
04/06/2020)

04/06/2020 17 (p.96) Appendix in Support filed by Acclaim Physician Group, Inc.,
Therese M. Duane re 16 (p.63) MOTION to Dismiss for Lack of
Jurisdiction Motion to Dismiss for Failure to State a Claim
MOTION for More Definite Statement (Vickers, Philip) (Entered:
04/06/2020)

04/24/2020 18 (p.124) MOTION to Dismiss Plaintiff's Original Complaint filed by
Tarrant County Hospital District with Brief/Memorandum in
Support. Attorney Gregory P Blaies added to party Tarrant County
Hospital District(pty:dft) (Blaies, Gregory) (Entered: 04/24/2020)

04/24/2020 19 (p.127) Brief/Memorandum in Support filed by Tarrant County Hospital
District re 18 (p.124) MOTION to Dismiss Plaintiff's Original
Complaint (Blaies, Gregory) (Entered: 04/24/2020)

04/24/2020 20 (p.156) Appendix in Support filed by Tarrant County Hospital District re
19 (p.127) Brief/Memorandum in Support of Motion (Blaies,
Gregory) (Entered: 04/24/2020)

04/27/2020 21 (p.180) RESPONSE filed by Berman De Paz Gonzalez, Emerita
Martinez-Torres, The Estate of Berman De Paz Martinez re: 16
(p.63) MOTION to Dismiss for Lack of Jurisdiction Motion to
Dismiss for Failure to State a Claim MOTION for More Definite
Statement (Davis, Jackson) (Entered: 04/27/2020)

04/27/2020 22 (p.204) Appendix in Support filed by Berman De Paz Gonzalez, Emerita
Martinez-Torres, The Estate of Berman De Paz Martinez re 21
(p.180) Response/Objection, (Davis, Jackson) (Entered:
04/27/2020)

04/30/2020 23 (p.214) Continuation of Partial Suspension of Standing Order of 1/15/19 -
The directive in paragraph 1 requiring that no document be filed by
electronic means, and the directive in paragraph 2 requiring that
paper copies of electronically filed documents be delivered to the
clerk for filing, are suspended until 6/8/2020. (Ordered by Senior
Judge John McBryde on 4/30/2020) (Order has been served on
registered users of the ECF system)(lrl) (Entered: 04/30/2020)

20-10615.5
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05/11/2020 24 (p.215) REPLY filed by Acclaim Physician Group, Inc., Therese M. Duane
re: 16 (p.63) MOTION to Dismiss for Lack of Jurisdiction Motion
to Dismiss for Failure to State a Claim MOTION for More Definite
Statement (Vickers, Philip) (Entered: 05/11/2020)

05/15/2020 25 (p.227) RESPONSE filed by Berman De Paz Gonzalez re: 18 (p.124)
MOTION to Dismiss Plaintiff's Original Complaint (Davis,
Jackson) (Entered: 05/15/2020)

05/15/2020 26 (p.247) Appendix in Support filed by Berman De Paz Gonzalez re 25
(p.227) Response/Objection (Davis, Jackson) (Entered:
05/15/2020)

05/16/2020 27 (p.251) Memorandum Opinion and Order...The court ORDERS that the
motion be, and is hereby, granted. The court further ORDERS that
the state tort claims and causes of action brought by plaintiffs
against movants be, and are hereby, dismissed for lack of subject
matter jurisdiction, and that the § 1983 claims and causes of action
asserted by plaintiffs against movants be, and are hereby, dismissed
with prejudice. The court determines that there is no just reason for
delay in, and hereby directs, entry of final judgment as to the
dismissal of the claims against movants. (Ordered by Senior Judge
John McBryde on 5/16/2020) (wrb) (Entered: 05/18/2020)

05/16/2020 28 (p.263) FINAL JUDGMENT AS TO CERTAIN DEFENDANTS... The
court ORDERS, ADJUDGES, and DECREES that all claims and
causes of action brought by plaintiffs, Berman De Paz Gonzalez
and Emerita Martinez-Torres, against Duane and Acclaim in the
above-captioned action be, and are hereby, dismissed. Acclaim
Physician Group, Inc. and Therese M. Duane terminated. (Ordered
by Senior Judge John McBryde on 5/16/2020) (wrb) (Entered:
05/18/2020)

05/19/2020 29 (p.264) Memorandum Opinion and Order... The court further ORDERS
that the state tort claims and causes of action brought by plaintiffs
against JPS be, and are hereby, dismissed for lack of subject matter
jurisdiction, and that the § 1983 claims and causes of action
asserted by plaintiffs against JPS be, and are hereby, dismissed
with prejudice. (Ordered by Senior Judge John McBryde on
5/19/2020) (wrb) (Entered: 05/20/2020)

05/19/2020 30 (p.277) FINAL JUDGMENT... In accordance with the order signed this
date granting the motion to dismiss filed by defendant Tarrant
County Hospital District d/b/a JPS Health Network ("JPS"), The
court ORDERS, ADJUDGES, and DECREES that all claims and
causes of action brought by plaintiffs, Berman De Paz Gonzalez
and Emerita Martinez-Torres, against JPS in the above-captioned
action be, and are hereby, dismissed. (Ordered by Senior Judge
John McBryde on 5/19/2020) (wrb) (Entered: 05/20/2020)

06/15/2020 31 (p.278) NOTICE OF APPEAL as to 29 (p.264) Memorandum Opinion and
Order, 28 (p.263) Order,, Add and Terminate Parties, 30 (p.277)
Judgment, 27 (p.251) Memorandum Opinion and Order,, to the
Fifth Circuit by Berman De Paz Gonzalez, Emerita
Martinez-Torres. Filing fee $505, receipt number 0539-10915922.

20-10615.6
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T.O. form to appellant electronically at Transcript Order Form or
US Mail as appropriate. Copy of NOA to be sent US Mail to
parties not electronically noticed. IMPORTANT ACTION
REQUIRED: Provide an electronic copy of any exhibit you offered
during a hearing or trial that was admitted into evidence to the
clerk of the district court within 14 days of the date of this notice.
Copies must be transmitted as PDF attachments through ECF by all
ECF Users or delivered to the clerk on a CD by all non-ECF Users.
See detailed instructions here. (Exception: This requirement does
not apply to a pro se prisoner litigant.) Please note that if original
exhibits are in your possession, you must maintain them through
final disposition of the case. (Davis, Jackson) (Entered:
06/15/2020)

06/25/2020 32 (p.280) Received letter from United States Court of Appeals Fifth Circuit
No. 20-10615. We have docketed the appeal as shown above, and
ask you to use the case number above in future inquiries. (tle)
(Entered: 06/25/2020)

06/25/2020 USCA Case Number 20-10615 in United States Court of Appeals
Fifth Circuit for 31 (p.278) Notice of Appeal, filed by Emerita
Martinez-Torres, Berman De Paz Gonzalez. (tle) (Entered:
06/25/2020)
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b. In failing to properly train their employees/doctors on how to follow correct

procedure in discontinuing life sustaining treatment 

c. Failing to follow the procedure codified in the Texas Advanced Directives Act,

more specifically: Texas Health and Safety Code Chapter 166.039, 166.040, 

166.044, 166.045, 166.046 

Furthermore, the failure to adhere to the Texas Advanced Directive Act was a direct 

violation of Mr. DePaz' due process rights under the 14th amendment of the United States 

Constitution. 

Because Dr. Duane was a person with final decision making authority, the hospital 

employees/doctors were not adequately trained, and the practice of ignoring the laws 

concerning withholding life sustaining treatment had been widespread, the actions as 

described above violate 42 U.S.C. §1983. 

Based upon Defendants' failure to meet the standard of care as described herein, 

Plaintiffs would show that Defendants' negligent and otherwise tortious conduct was a 

proximate cause of damages suffered by the Plaintiffs. Plaintiffs further allege that 

Defendant had actual subjective awareness of their acts and omissions which led to Mr. 

DePaz' untimely death without in violation of his due process rights and Plaintiff 

specifically pleads gross negligence. 

As a proximate result of the negligence and gross negligence as above described, 

Plaintiff, BERMAN DEPAZ and his family sustained personal injuries, all of which have 

caused them in the past, and will cause them in the future, physical pain, mental anguish, 

Plaintiffs Original Petition Page 7 of9 
Berman De Paz-Gonzalez, et. al. Individually and on behalf of the Estate of Berman De Paz Jr. v. Therese 
Duane, MD., et. al. 
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IN THE UNITED STATES DISTRI 
NORTHERN DISTRICT OF], TE AS 

FORT WORTH DIVISION 

BERMAN DE PAZ GONZALEZ AND 
EMERITA MARTINEZ-TORRES, 
INDIVIDUALLY AND AS HEIRS, 
AND ON BEHALF OF THE ESTATE OF 
BERMAN DE PAZ-MARTINEZ, 

Plaintiffs, 

FEB 1 1 2020 

CLERK, U.S. DISTRICT COURT 
By 

vs. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

NO. 4:20-CV-072-A 

THERESA M. DUANE, M.D., ET AL., § 

Defendants. 
§ 
§ 

FINAL JUDGMENT AS TO CERTAIN CLAIMS 

In accordance with the notice of dismissal filed this date, 

The court ORDERS, ADJUDGES, and DECREES that the claims and 

causes of action brought in the above-captioned action by 

plaintiffs, Berman De Paz Gonzalez and Emerita Martinez-Torres, 

on behalf of the estate of Berman De Paz-Martinez, be, and are 

hereby, dismissed without prejudice. This final judgment does 

not affect plaintiffs' claims and causes of action in their 

capacities as individuals and heirs. 

SIGNED February 11, 2020. 

Case 4:20-cv-00072-A   Document 11   Filed 02/11/20    Page 1 of 1   PageID 45Case 4:20-cv-00072-A   Document 11   Filed 02/11/20    Page 1 of 1   PageID 45
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IN THE UNITED STATES DIS 
NORTHERN DISTRICT 0 

FORT WORTH DIVIS 

BERMAN DE PAZ GONZALEZ AND 
EMERITA MARTINEZ-TORRES, 
INDIVIDUALLY AND AS HEIRS, 
AND ON BEHALF OF THE ESTATE OF 
BERMAN DE PAZ-MARTINEZ, 

Plaintiffs, 

vs. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

THERESA M. DUANE, )VJ. D. , ET AL. , § 

Defendants. 
§ 
§ 

NO. 4:20-CV-072-A 

MEMORANDUM OPINION & ORDER 

Came on for consideration the motion by defendants Therese 

M. Duane, M.D .. , ("Duane") and Acclaim Physician Group, Inc., 

("Acclaim") (collectively, "movants") to dismiss or, 

alternatively, for a more definite statement. Doc.' 16. Having 

considered the motion and brief in support, the response by 

plaintiffs, Berman De Paz Gonzalez ("De Paz Gonzalez, Sr.") and 

Emerita Martinez-Torres, the reply, the record, and the relevant 

legal authorities, the court finds that such motion should be 

granted and that the claims brought by plaintiffs against 

movants should be dismissed. 

1 The "Doc._" reference is to the number of the item on the docket in the above-captioned 
action. 
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I. 

Factual Background 

Accepting the allegations in the complaint as true, 

plaintiff's twenty-one-year-old son, Berman De Paz, Jr., ("De 

Paz, Jr.") sustained a serious brain injury that left him in a 

coma. Doc. 1 at 3. He was taken to JPS Hospital for life

sustaining treatment, where staff informed plaintiffs that their 

son's prognosis was extremely poor. Id. Plaintiffs did not 

desire to cease the life-sustaining treatment because they 

believed in miracles and that their son made movements in 

response to prayer. Id. Staff at the hospital informed 

plaintiffs that their son could stay for seven days and then be 

released to go home with the necessary equipment to keep him 

alive. Id. A few days after their son's admission to the 

hospital, Duane, a physician, informed De Paz Gonzalez, Sr., 

that the doctors decided to take his son off life support. Id. 

Without the consent of plaintiffs, Duane disconnected De Paz, 

Jr., from life support, and he died. Id. at 4. 

II. 

Procedural History 

On January 28, 2020, plaintiffs sued movants and defendant 

Tarrant County Hospital District d/b/a JPS Health Network for 

negligence, gross negligence, and, pursuant to 42 U.S.C. § 1983, 

2 

Case 4:20-cv-00072-A   Document 27   Filed 05/16/20    Page 2 of 12   PageID 245Case 4:20-cv-00072-A   Document 27   Filed 05/16/20    Page 2 of 12   PageID 245

20-10615.252

Case: 20-10615      Document: 00515558711     Page: 28     Date Filed: 09/09/2020



violations of the Fourteenth Amendment's Due Process Clause. 

Id. at 6-8. 2 Plaintiffs brought such claims individually, as 

heirs, and on behalf of their son's estate. Id. at 1. On 

February 11, 2020, plaintiffs filed a notice of dismissal of 

their claims on behalf of the estate, Doc. 9, and the court 

entered final judgment as to those claims, Doc. 10. On April 6, 

2020, movants filed their motion to dismiss, or in the 

alternative, for a more definite statement. Doc. 16. On April 

27, 2020, plaintiffs filed their response, Doc. 21, and on May 

11, 2020, movants replied, Doc. 24. 

III. 

Grounds of the Motion to Dismiss 

Movants assert that plaintiffs' negligence and gross 

negligence claims against them should be dismissed for a lack of 

subject matter jurisdiction because they enjoy sovereign 

immunity from liability. Doc. 16 at 4-10. Movants also argue 

that all claims brought against them should be dismissed for 

failure to state a claim upon which relief may be granted. Id. 

at 11-23. 

2 The complaint does not specify whether each claim is asserted against each defendant. 
3 
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IV. 

Applicable Legal Principles 

A. Subject Matter Jurisdiction 

The plaintiff bears the burden of proof regarding 

jurisdiction at all stages of litigation. Menchaca v. Chrysler 

Credit Corp., 613 F.2d 507, 511 (5th Cir. 1980). A district 

court has the power to dismiss for a lack of subject matter 

jurisdiction and may make its determination •on any one of three 

separate bases: ( 1) the complaint alone; ( 2) the complaint 

supplemented by undisputed facts evidenced in the record; or (3) 

the complaint supplemented by undisputed facts plus the court's 

resolution of disputed facts.• Barrera-Montenegro v. United 

States, 74 F. 3d 657, 659 (5th Cir. 1996). •sovereign immunity 

deprives the court of subject matter jurisdiction.• Walker v. 

Beaumont Indep. Sch. Dist., 938 F.3d 724, 734 (5th Cir. 2019). 

B. Pleading Standards 

Rule 8 (a) (2) of the Federal Rules of Civil Procedure 

provides, in a general way, the applicable standard of pleading. 

It requires that a complaint contain "a short and plain statement 

of the claim showing that the pleader is entitled to relief," 

Fed. R. Civ. P. 8(a) (2), "in order to give the defendant fair 

notice of what the claim is and the grounds upon which it rests." 

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007) (internal 

4 
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quotation marks and ellipsis omitted) . Although a complaint need 

not contain detailed factual allegations, the "showing" 

contemplated by Rule 8 requires the plaintiff to do more than 

simply allege legal conclusions or recite the elements of a 

cause of action. Id. at 555 & n.3. Thus, while a court must 

accept all of the factual allegations in the complaint as true, 

it need not credit bare legal conclusions that are unsupported 

by any factual underpinnings. See Ashcroft v. Iqbal, 556 U.S. 

662, 679 (2009) ("While legal conclusions can provide the 

framework of a complaint, they must be supported by factual 

allegations.") . 

Moreover, to survive a motion to dismiss, the facts pleaded 

must allow the court to infer that the plaintiff's right to 

relief is plausible. Id. at 678. To allege a plausible right 

to relief, the facts pleaded must suggest liability; allegations 

that are merely consistent with unlawful conduct are 

insufficient. Twombly, 550 u.s. at 566-69. ''Determining whether 

a complaint states a plausible claim for relief . [is] a 

context-specific task that requires the reviewing court to draw 

on its judicial experience and common sense." Iqbal, 556 U.S. at 

679. "In considering a motion to dismiss for failure to state a 

claim, a district court must limit itself to the contents of the 

5 
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pleadings, including attachments thereto.• Collins v. Morgan 

stanley Dean Witter, 224 F.3d 496, 498-99 (5th Cir. 2000). 

v. 

Analysis 

A. The state tort claims should be dismissed for lack of 
subject matter jurisdiction. 

Movants argue that the negligence and gross negligence 

claims asserted against them should be dismissed for lack of 

subject matter jurisdiction. The court agrees. 

First, the state tort claims against Duane must be 

dismissed. Under the Texas Tort Claims Act ("TTCA"), when tort 

claims are brought against "both a unit of government and any of 

its employees, the employees shall immediately be dismissed on 

the filing of a motion by the governmental unit.• Tex. Civ. 

Prac. & Rem. Code § 101.106(e). Movants state that Acclaim 

qualifies as a unit of government for TTCA purposes pursuant to 

Texas Health & Safety Code§ 281.0565(c), Doc. 16 at 6-8, and 

plaintiffs do not contest that assertion, Doc. 21 at 7. Duane 

is Acclaim's employee. Doc 16 at 10. Consequently, the tort 

claims brought against Duane should be dismissed. 

Second, the tort claims brought against Acclaim should be 

dismissed. The complaint states that Acclaim is liable for 

negligence and gross negligence (I) because Duane breached a 

6 
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duty to follow the procedures contained in the Texas Advanced 

Directive Act before discontinuing life sustaining treatment 3 and 

(II) because Acclaim failed to adequately supervise and train 

its employees to ensure they followed the act's procedures. 

Doc. 1 at 6-7 (citing Tex. Health & Safety Code §§ 166.039, 

166.040, 166.044, 166.045, 166.046). The Texas Advanced 

Directive Act states that if a patient has not executed an 

advanced directive, is incapable of communication, and does not 

have a legal guardian or an agent under a medical power of 

attorney, the attending physician and one other person, 

including the patient's parent, may make the decision to 

withdraw life support. Tex. Health & Safety Code § 166.039(a)-

(b) . Further, if an attending physician refuses to honor a 

decision made on behalf of such a patient, either (I) the 

physician's refusal must be approved by an ethics or medical 

committee, id. at§ 166.046(a), or (II) life support must be 

provided to the patient until a reasonable opportunity has been 

afforded for the transfer of the patient to another healthcare 

facility willing to comply with the decision, id. at § 

166.045 (c) . 

However, under the Texas doctrine of sovereign immunity, a 

3 The complaint alleges that Acclaim is liable for Duane's negligence under the doctrine of 
respondeat superior. Doc. I at 6. 

7 
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governmental entity cannot oe held liable for the negligence of 

its employees unless a constitutional or statutory provision 

waives its sovereign immunity in clear and unambiguous language. 

See Univ. of Tex. Med. Branch v. York, 871 S.W.2d 175, 177 (Tex. 

1994); Duhart v. State, 610 S.W.2d 740, 742 (Tex. 1980). The 

TTCA provides waiver in certain circumstances. Tex. Civ. Prac. 

& Rem. Code § 101.025 (a) ("Sovereign immunity to suit is waived 

and abolished to the extent of liability created by this 

chapter."). The only source of waiver discussed by the parties 

is found in a TTCA provision which states that a government 

defendant is liable for "personal injury and death so caused by 

a condition or use of tangible . . property if the 

governmental unit would, were it a private person, be liable to 

the claimant according to Texas law.• Tex. Civ. Prac. & Rem. 

Code§ 101.021(2). 

The complaint does not address the TTCA nor waiver of 

sovereign immunity. See Doc. 1. In their motion to dismiss, 

movants argue that the TTCA's waiver relating to tangible 

property does not apply to the facts pleaded in the complaint, 

Doc. 16 at 8-9, and plaintiffs assert in their response that it 

does, Doc. 21 at 7. The court finds that it does not and that 

plaintiffs failed to allege facts to establish waiver of 

sovereign immunity. 

8 
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When the alleged negligence does not relate to the use of 

tangible property, but instead to the thought process that led 

to the decision to use it, the waiver found in the TTCA's 

"tangible property• provision does not apply. Tex. Tech Univ. 

Health Sci. Center v. Jackson, 354 S.W.3d 879, 886 (Tex. App.-El 

Paso 2011) (finding no waiver of sovereign immunity because the 

negligence related to the judgment the doctor used to decide how 

to treat plaintiff's injured eye and not to how the doctor 

applied the "bandage contact• or a condition of the contact) 

For example, in Arnold v. University of Texas Southwestern 

Medical Center at Dallas, a doctor's negligent use of medical 

information led him to use implants which were the wrong size 

during a breast augmentation surgery, which caused a deformity. 

279 S.W.3d 464, 466-67 (Tex. App.-Dallas 2009). The patient 

sued the doctor and his employer "for failure to make proper 

pre-surgery investigations and arrangements.• Id. No waiver 

took place because although the doctor physically handled the 

implants, his negligence related to his decision-making process 

before the surgery and not to a negligent handling or 

application of the property. Id. at 470 ("Because the true 

substance of the Arnolds' pleadings is that Dr. Chao 

miscalculated or misdiagnosed the necessary size of replacement 

breast implants, the fact that the pleadings also identify a 
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piece of tangible personal property used during the procedure 

does not affect our decision that this is not a claim for the 

negligent use of tangible personal property."). 

A ventilator, like the one used to keep plaintiffs' son 

alive, constitutes tangible property. However, like in Arnold, 

the alleged negligence in this action relates to the manner in 

which a medical decision was made - the decision to withdraw 

life support without following the procedures mandated by the 

Texas Adyance Directive Act - and not to the manner in which the 

tangible property was used. 4 Consequently, Acclaim's sovereign 

immunity has not been waived under the TTCA's "tangible 

property• provision, and the tort claims asserted against 

Acclaim should be dismissed. 

B. The § 1983 claims should be dismissed. 

Movants also argue that the § 1983 claims asserted against 

them should be dismissed for failure to state a claim for which 

relief may be granted. Doc. 16 at 18-23. The court agrees. 

To state a claim against a unit of government under § 1983, 

a plaintiff must allege: "a policymaker; an official policy; and 

a violation of constitutional rights whose 'moving force' is the 

4 The parties disagree about whether the withdrawal of life support even constitutes a "use" of 
the ventilator. Doc. 16 at 9; Doc. 21 at 7-8; Doc. 24 at 3-4. However, because plaintiffs failed to 
allege that the withdrawal was performed in a negligent matmer, the court need not decide this 
question. 

10 
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policy or custom." Cox v. City of Dallas, 430 F.3d 734, 748 

(5th Cir. 2005} (internal citations omitted}. Such allegations 

may not be conclusory; they must contain specific facts. Iqbal, 

556 U.S. at 679; .Pena v. City of Rio Grande City, 879 F.3d 613, 

622 (5th Cir. 2018}. 

The complaint does not explain how plaintiffs' 

constitutional rights were violated. Instead, it merely states, 

"the failure to adhere to the Texas Advanced Directive Act was a 

direct violation of Mr. DePaz' [sic] due process rights under 

the 14'" amendment of the United States Constitution." Doc. 1 at 

7. In their response, plaintiffs clarify that this language 

refers to the deprivation of plaintiffs' son's life by movants 

without the due process outlined in the Texas Advanced Directive 

Act. Doc. 21 at 18. However, to state a § 1983 claim, 

plaintiffs must plead that their own rights were violated and 

may not claim their son's injury as their own. See, ~, 

Morgan v. City of New York, 166 F. Supp. 2d 817, 819 (S.D.N.Y. 

2001}; Burrow by and through Burrow v. Postville Cmty. Sch. 

Dist., 929 F. Supp. 1193, 1208 (N.D. Iowa 1996}. Plaintiffs 

might well have alleged facts to support a state law claim for 

emotional distress, but the legal authorities would indicate 

that damages of that sort will not support a claim based on an 

alleged violation of the United States Constitution. Id. 

II 
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Because plaintiffs failed to allege that their constitutional 

rights were violated, they have failed to state a claim for 

relief against movants under § 1983, and such claims must be 

dismissed. 

VI. 

Order 

Therefore, 

The court ORDERS that the motion be, and is hereby, 

granted. 

The court further ORDERS that the state tort claims and 

causes of action brought by plaintiffs against movants be, and 

are hereby, dismissed for lack of subject matter jurisdiction, 

and that the § 1983 claims and causes of action asserted by 

plaintiffs against movants be, and are hereby, dismissed with 

prejudice. 

The court determines that there is no just reason for delay 

in, and hereby directs, entry of final judgment as to the 

dismissal of the claims against movants. 

SIGNED May~, 2020. 

12 
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IN THE UNITED STATES DISTRIC 
NORTHERN DISTRICT OF TE 

FORT WORTH DIVISION 

BERMAN DE PAZ GONZALEZ AND 
EMERITA MARTINEZ-TORRES, 
INDIVIDUALLY AND AS HEIRS, 
AND ON BEHALF OF THE ESTATE OF 
BERMAN DE PAZ-MARTINEZ, 

Plaintiffs, 

MAY 1 r:; 2020 

CLERK, U.S. DISTRICT COURT 
By 

vs. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

NO . 4 : 2 0 - CV- 0 7 2 c A 

THERESA M. DUANE, M.D., ET AL., § 

Defendants. 
§ 
§ 

FINAL JUDGMENT AS TO CERTAIN DEFENDANTS 

In accordance with the order signed this date granting the 

motion to dismiss filed by defendants Theresa M. Duane ("Duane") 

and Acclaim Physician Group, Inc. ("Acclaim"), 

The court ORDERS, ADJUDGES, and DECREES that all claims and 

causes of action brought by plaintiffs, Berman De Paz Gonzalez 

and Emerita Martinez-Torres, against Duane and Acclaim in the 

above-captioned action be, and are hereby, dismissed. 

SIGNED May~, 2020. 
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NORT~·gl&I T I T VI 
IN THE UNITED STATES DISTRI T COURT fit]IDCTOFTEXAS 

NORTHERN DISTRICT OF T XAS 
FORT WORTH DIVISION 

BERMAN DE PAZ GONZALEZ AND 
EMERITA MARTINEZ-TORRES, 
INDIVIDUALLY AND AS HEIRS, 
AND ON BEHALF OF THE ESTATE OF 
BERMAN DE PAZ-MARTINEZ, 

Plaintiffs, 

MAY 1 9 2020 

CLERK U ' .S. DISTRICT COURT 
By 

vs. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

NO. 4:20-CV-072-A 

THERESA M. DUANE, M.D. , ET AL. , § 

Defendants. 
§ 
§ 

MEMORANDUM OPINION & ORDER 

Came on for consideration the motion by defendant Tarrant 

County Hospital District d/b/a JPS Health Network ("JPS") to 

dismiss. Doc.' 18. Having considered the motion and brief in 

support, the response by plaintiffs, Berman De Paz Gonzalez ("De 

Paz Gonzalez, Sr.") and Emerita Martinez-Torres, the record, and 

the relevant legal authorities, the court finds that such motion 

should be granted. 

I. 

Factual Background 

Accepting the allegations in the complaint as true, 

plaintiff's twenty-one-year-old son, Berman De Paz, Jr., ("De 

Paz, Jr.") sustained a serious brain injury that left him in a 

1 The "Doc._" reference is to the number of the item on the docket in the above-captioned 
action. 
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coma. Doc. 1 at 3. He was taken to JPS Hospital for life-

sustaining treatment, where staff informed plaintiffs that their 

son's prognosis was extremely poor. Id. Plaintiffs did not 

desire to cease the life-sustaining treatment because they 

believed in miracles and that their son made movements in 

response to prayer. Id. Staff at the hospital informed 

plaintiffs that their son could stay for seven days and then be 

released to go home with the necessary equipment to keep him 

alive. Id. A few days after their son's admission to the 

hospital, Therese Duane ("Duane"), a physician, informed De Paz 

Gonzalez, Sr., that the doctors decided to take his son off life 

support. Id. Without the consent of plaintiffs, Duane 

disconnected De Paz, Jr., from life support, and he died. Id. 

at 4. 

II. 

Procedural History 

On January 28, 2020, plaintiffs sued JPS, Duane, and 

Acclaim Physician Group, Inc., ("Acclaim") for negligence, gross 

negligence, and, pursuant to 42 U.S.C. § 1983, violations of the 

Fourteenth Amendment's Due Process Clause. Id. at 6-8.' 

Plaintiffs brought such claims individually, as heirs, and on 

2 The complaint does not specify whether each claim is asserted against each defendant. 
2 
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behalf of their son's estate. Id. at 1. On February 11, 2020, 

plaintiffs filed a notice of dismissal of their claims on behalf 

of the estate, Doc. 9, and the court entered final judgment as 

to those claims, Doc. 10. On April 24, 2020, JPS filed its 

motion to dismiss and brief in support. Doc. 18; Doc. 19. On 

May 15, 2020, plaintiffs filed their response. Doc. 25. On May 

16, 2020, the court granted a motion to dismiss filed by Duane 

and Acclaim and entered final judgment as to those defendants. 

Doc. 27; Doc. 28. JPS is the sole remaining defendant. 

III. 

Grounds of the Motion to Dismiss 

JPS asserts that plaintiffs' negligence and gross 

negligence claims should be dismissed for a lack of subject 

matter jurisdiction because it enjoys sovereign immunity from 

liability. Doc. 19 at 9-15. JPS also argues that the § 1983 

claims should be dismissed for failure to state a claim upon 

which relief may be granted. Id. at 15-26. 

IV. 

Applicable Legal Principles 

A. Subject Matter Jurisdiction 

The plaintiff bears the burden of proof regarding 

jurisdiction at all stages of litigation. Menchaca v. Chrysler 

Credit Corp., 613 F.2d 507, 511 (5th Cir. 1980). A district 

3 
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court has the power to dismiss for a lack of subject matter 

jurisdiction and may make its determination "on any one of three 

separate bases: ( 1) the complaint alone; (2) the complaint 

supplemented by undisputed facts evidenced in the record; or (3) 

the complaint supplemented by undisputed facts plus the court's 

resolution of disputed facts.• Barrera-Montenegro v. United 

States, 74 F.3d 657, 659 (5th Cir. 1996). "Sovereign immunity 

deprives the court of subject matter jurisdiction.• Walker v. 

Beaumont Indep. Sch. Dist., 938 F.3d 724, 734 (5th Cir. 2019). 

B. Pleading Standards 

Rule 8(a) (2) of the Federal Rules of Civil Procedure 

provides, in a general way, the applicable standard of pleading. 

It requires that a complaint contain "a short and plain statement 

of the claim showing that the pleader is entitled to relief," 

Fed. R. Civ. P. 8(a) (2), "in order to give the defendant fair 

notice of what the claim is and the grounds upon which it rests." 

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007) (internal 

quotation marks and ellipsis omitted) . Although a complaint need 

not contain detailed factual allegations, the "showing" 

contemplated by Rule 8 requires the plaintiff to do more than 

simply allege legal conclusions or recite the elements of a 

cause of action. Id. at 555 & n.3. Thus, while a court must 

accept all of the factual allegations in the complaint as true, 

4 
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it need not credit bare legal conclusions that are unsupported 

by any factual underpinnings. See Ashcroft v. Iqbal, 556 U.S. 

662, 679 (2009) ("While legal conclusions can provide the 

framework of a complaint, they must be supported by factual 

allegations."). 

Moreover, to survive a motion to dismiss, the facts pleaded 

must allow the court to infer that the plaintiff's right to 

relief is plausible. Id. at 678. To allege a plausible right 

to relief, the facts pleaded must suggest liability; allegations 

that are merely consistent with unlawful conduct are 

insufficient. Twombly, 550 U.S. at 566-69. "Determining whether 

a complaint states a plausible claim for relief . [is] a 

context-specific task that requires the reviewing court to draw 

on its judicial experience and common sense." Iqbal, 556 U.S. at 

679. "In considering a motion to dismiss for failure to state a 

claim, a district court must limit itself to the contents of the 

pleadings, including attachments thereto.• Collins v. Morgan 

Stanley Dean Witter, 224 F. 3d 496, 498-99 (5th Cir. 2000). 

5 
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v. 

Analysis 

A. The state tort claims should be dismissed for lack of 
subject matter jurisdiction. 

JPS argues that the negligence and gross negligence claims 

should be dismissed for lack of subject matter jurisdiction. 

Doc. 19 at 9-15. The court agrees. 

The complaint states that JPS is liable for negligence and 

gross negligence (I) because Duane breached a duty to follow the 

procedures contained in the Texas Advanced Directive Act before 

discontinuing life sustaining treatment and (II) because JPS 

failed to adequately supervise and train its doctors to ensure 

they followed the act's procedures. Doc. 1 at 6-7 (citing Tex. 

Health & Safety Code§§ 166.039, 166.040, 166.044, 166.045, 

166. 046). The Texas Advanced Directive Act states that if a 

patient has not executed an advanced directive, is incapable of 

communication, and does not have a legal guardian or an agent 

under a medical power of attorney, the attending physician and 

one other person, including the patient's parent, may make the 

decision to withdraw life support. Tex. Health & Safety Code § 

166.039(a)-(b). Further, if an attending physician refuses to 

honor a decision made on behalf of such a patient, either (I) 

the physician's refusal must be approved by an ethics or medical 

6 
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committee, id. at § 166.046(a), or (II) life support must be 

provided until a reasonable opportunity has been afforded for 

the transfer of the patient to another healthcare facility 

willing to comply with the decision, id. at § 166.045(c). 

However, under the Texas doctrine of sovereign immunity, a 

government entity cannot be held liable for the negligence of 

its officers or agents unless a constitutional or statutory 

provision waives its sovereign immunity in clear and unambiguous 

language. See Duhart v. State, 610 S.W.2d 740, 741 (Tex. 1980) 

(citing Lowe v. Tex. Tech Univ., 540 S.W.2d 297 (Tex. 1976)). 

There is no dispute that as a political subdivision of the State 

of Texas, JPS is a government entity entitled to sovereign 

immunity. Martinez v. Val Verde Cty. Hosp. Dist., 140 S.W.3d 

370, 371. (Tex. 2004) (hospital districts are entitled to 

sovereign immunity). Instead, plaintiffs argue that JPS's 

immunity has been waived. Doc. 25 at 4-9. 

Because this action involves tort claims brought against a 

governmental entity, the Texas Tort Claims Act ("TTCA") applies. 

The TTCA waives sovereign immunity in certain contexts. Tex. 

Civ. Prac. & Rem. Code§ 101.025(a) ("Sovereign immunity to suit 

is waived and abolished to the extent of liability created by 

this chapter."). Plaintiffs fail to address waiver of sovereign 

immunity in their complaint but do in their response to the 
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motion to dismiss. See Doc. 1; Doc. 25 at 7-15. Plaintiffs 

argue that the applicable provision of the TTCA states that a 

government defendant is liable for "personal injury and death so 

caused by a condition or use of tangible . . property if the 

governmental unit would, were it a private person, be liable to 

the claimant according to Texas law.• Doc. 25 at 7 {citing Tex. 

Civ. Prac. & Rem. Code § 101.021{2). The court finds that this 

provision does not apply to the facts of this action and that 

plaintiffs failed to establish waiver of sovereign immunity. 

When the alleged negligence does not relate to the use of 

tangible property, but instead to the thought process that led 

to the decision to use it, the waiver found in the TTCA's 

•tangible property• provision does not apply. Tex .. Tech Uni v. 

Health Sci. Center v. Jackson, 354 S.W .. 3d 879, 886 {Tex. App.-El 

Paso 2011) {finding no waiver of sovereign immunity because the 

negligence related to the judgment the doctor used to decide how 

to treat plaintiff's injured eye and not to how the doctor 

applied the "bandage contact• or a condition of the contact) 

For example, in Arnold v. University of Texas Southwestern 

Medical Center at Dallas, a doctor's negligent use of medical 

information led him to use implants which were the wrong size 

during a breast augmentation surgery, which caused a deformity. 

279 S.W.3d 464, 466-67 {Tex. App.-Dallas 2009). The patient 

K 
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sued the doctor and his employer "for failure to make proper 

pre-surgery investigations and arrangements." Id. No waiver 

took place because although the doctor physically handled the 

implants, his negligence related to his decision-making process 

before the surgery and not to a negligent handling or 

application of the property. Id. at 470 ("Because the true 

substance of the Arnolds' pleadings is that Dr. Chao 

miscalculated or misdiagnosed the necessary size of replacement 

breast implants, the fact that the pleadings also identify a 

piece of tangible personal property used during the procedure 

does not affect our decision that this is not a claim for the 

negligent use of tangible personal property."). 

A ventilator, like the one used to keep plaintiffs' son 

alive, constitutes tangible property. However, like in Arnold, 

the alleged negligence in this action relates to the manner in 

which a medical decision was made - the decision to withdraw 

life support without following the procedures mandated by the 

Texas Advance Directive Act - and not to the manner in which the 

tangible property was used. Consequently, plaintiffs failed to 

show that JPS's sovereign immunity has been waived, and the tort 

claims asserted against JPS should be dismissed. 

JPS argues that even if the withdrawal of life support 

constituted a "use" under the TTCA, waiver would still not occur 
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beca1.1Se Duane was ·an independent contractor and not an employee 

of JPS. Doc. 19 at 11-12. The court agrees. The TTCA only 

waives sovereign immunity when the injury is proximately caused 

by an employee's, and not an independent contractor's, acts or 

omissions within the scope of the employment. Tex. A&M Univ. v. 

Bishop, 156 S.W.3d 580, 584-85 (Tex. 2005); Dumas v. Muenster 

Hosp. Dist., 859 S.W.2d 648, 650 (Tex. App.-Fort Worth 1993). 

JPS establishes that Duane was employed by Acclaim and worked at 

JPS as an independent contractor, and plaintiffs do not dispute 

Duane's status as an independent contractor. Doc. 19 at 11c12; 

Doc. 25 at 5-7. 

Instead, plaintiffs make misstatements of law. to argue that 

waiver under the TTCA is possible despite Duane's independent 

contractor status. First, plaintiffs incorrectly state that 

"the Dumas court does not hold strictly that only governmental 

employees can engage in actionable conduct to waive immunity." 

Compare Doc. 25 at 5 with Dumas, 859 S.W.2d at 650 ("Section 

101.021 provides that for a governmental entity to be liable for 

the personal injury or death of an individual that it can only 

be through the acts of its employees.") . Second, plaintiffs 

incorrectly state that "[t)he Texas Supreme Court has held [in 

Bishop) that the actions of independent contractors can serve to 

waive immunity for a governmental unit depending on their right 

10 
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of control." Compare Doc. 25 at 6-7 with Bishop, 156 S.W.3d at 

585 (holding that defendant workers were independent contractors 

and that "[a]ccordingly, their actions could not constitute a 

'use' that would waive TAMU's immunity"). Consequently, even if 

the removal of life support was a "use" of tangible property, 

that use was not an act by an employee of JPS, and JPS's 

sovereign immunity was not waived. 

B. The § 1983 claims should be dismissed for failure to state 
a claim upon which relief may be granted. 

JPS also argues that the § 1983 claims should be dismissed 

for failure to state a claim for which relief may be granted. 

Doc. 19 at 15-26. The court agrees. 

To state a claim against a unit of government under § 1983, 

a plaintiff must allege: "a policymaker; an official policy; and 

a violation of constitutional rights whose 'moving force' is the 

policy or custom." Cox v. City of Dallas, 430 F.3d 734, 748 

(5th Cir. 2005) (internal citations omitted). Such allegations 

may not be conclusory; they must contain specific facts. Iqbal, 

556 U.S. at 679; Pena v. City of Rio Grande City, 879 F.3d 613, 

622 (5th Cir. 2018). 

The complaint does not explain how plaintiffs' 

constitutional rights were violated. Instead, it merely states, 

"the failure to adhere to the Texas Advanced Directive Act was a 

I I 
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direct violation of !VIr. De Paz' [sic] due process rights under 

the 14~ amendment of the United States Constitution.• Doc. 1 at 

7. In their response, plaintiffs clarify that this language 

refers to the deprivation of plaintiffs' son's life by movants 

without the due process outlined in the Texas Advanced Directive 

Act. Doc. 25 at 13. However, to state a § 1983 claim, 

plaintiffs must plead that their own rights were violated and 

may not claim their son's injury as their own. See, ~' 

Morgan v. City of New York, 166 F. Supp. 2d 817, 819 (S.D.N.Y. 

2001); Burrow by and through Burrow v. Postville Cmty. Sch. 

Dist., 929F. Supp. 1193,1208 (N.D. Iowa1996). Plaintiffs 

might well have alleged facts to support a state law claim for 

emotional distress, but the legal authorities would indicate 

that damages of that sort will not support a claim based on an 

alleged violation of the United States Constitution. Id. 

Because plaintiffs failed to allege that their constitutional 

rights were violated, they have failed to state a claim for 

relief against JPS under § 1983, and such claims must be 

dismissed. 

12 
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VI. 

Order 

Therefore, 

The court ORDERS that the motion be, and is hereby, 

granted. 

The court further ORDERS that the state tort claims and 

causes of action brought by plaintiffs against JPS be, and are 

hereby, dismissed for lack of subject matter jurisdiction, and 

that the § 1983 claims and causes of action asserted by 

plaintiffs against JPS be, and are hereby, dismissed with 

prejudice. 

SIGNED May { q' 2020. 

Judge 
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NORHiERN DIS\}RICT olfEXAS 
IN THE UNITED STATES DISTRICT COURT FILED 

NORTHERN DISTRICT OF TEX S 
FORT WORTH DIVISION 

BERMAN DE PAZ GONZALEZ AND § 
EMERITA MARTINEZ-TORRES, § 
INDIVIDUALLY AND AS HEIRS, § 
AND ON BEHALF OF THE ESTATE OF § 
BERMAN DE PAZ-MARTINEZ, § 

§ 
Plaintiffs, § 

§ 

MAY 1 9 2020 

CLERK;U:s.TilSTRJCn::oURT 
By 

)cputy 

vs. § NO. 4:20-CV-072-A 
§ 

THERESA M. DUANE, M.D., ET AL., § 
§ 

Defendants. §. 

FINAL JUDGMENT 

In accordance with the order signed this date granting the 

motion to dismiss filed by defendant Tarrant County Hospital 

District d/b/a JPS Health Network ("JPS"), 

The court ORDERS, ADJUDGES, and DECREES that all claims and 

causes of action brought by plaintiffs, Berman De Paz Gonzalez 

and Emerita Martinez-Torres, against JPS in the above-captioned 

action be, and are hereby, dismissed. 

SIGNED May-~~, 2020. 

United States 

/ 
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IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 

BERMAN DE PAZ GONZALEZ 
and EMERITA MARTINEZ-TORRES 
Individually and as Heirs of 
BERMAN DE PAZ-MARTINEZ 
Plaintiff 

vs. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

THERESE M. DUANE, M.D., § 
ACCLAIM PHYSICIAN GROUP, INC., § 
TARRANT COUNTY HOSPITAL § 
DISTRICT d/b/a JPS HEALTH § 
NETWORK § 
Defendants § 

NO. 4:20-CV-072-A 

PLAINTIFFS' NOTICE OF APPEAL 

PLEASE TAKE NOTICE that Plaintiffs, BERMAN DE PAZ GONZALEZ and 

EMERITA MARTINEZ-TORRES Individually and as Heirs of BERMAN DE PAZ-MARTINEZ, 

hereby appeal to the United States Court of Appeals for the Fifth Circuit from the Court's May 

16th, 2020 and May 19th, 2020 Memorandum Opinion and Orders, ECF No. 27 and ECF no. 29, 

and the Court's May 16th, 2020 Final Judgment as to Certain Defendants, ECF No. 28 and the 

Court's May 19th, 2020 Final Judgment, ECF No. 30. 
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Respectfully submitted, 

~~~~ 
JACKSON DA VIS 
State Bar No. 24068540 
jackson.davis@streckdavislaw.com 

STRECK AND DA VIS LAW 
555 S. Summit 
Fort Worth, Texas 76104 
(817) 332-3117 
(817) 549-8898 FAX 

ATTORNEY FOR PLAINTIFF 

CERTIFICATE OF SERVICE 

I, JACKSON DA VIS, do hereby certify that a copy of the foregoing document wi ll be 
served on all counsel ofrecord via the Court's ECF/ENS system on the date of entry on the Court' s 
docket. 

JACKSON DA VIS 
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