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CALIFORNIA HEALTH & SAFETY CODE § 7180

(@  Anindividual who has sustained either (1) irreversible cessation of
circulatory and respiratory functions, or (2) irreversible cessation of all
functions of the entire brain, including the brain stem, is dead. A
determination of death must be made in accordance with accepted medical
standards.

(b)  This article shall be applied and construed to effectuate its general purpose
to make uniform the law with respect to the subject of this article among
states enacting it.

(c)  This article may be cited as the Uniform Determination of Death Act.

Added by Stats.1982, c. 810, p. 3098, § 2 (emphasis added)

CALIFORNIA HEALTH & SAFETY CODE § 7181

When an individual is pronounced dead by determining that the individual has
sustained an irreversible cessation of all functions of the entire brain, including the
brain stem, there shall be independent confirmation by another physician.

Added by Stats.1982, c. 810, p. 3098, § 2 (emphasis added)
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CALIFORNIA HEALTH & SAFETY CODE §1254.4

(a)

(b)

(©

(d)

()

A general acute care hospital shall adopt a policy for providing family or next of
kin with a reasonably brief period of accommodation, as described in subdivision
(b), from the time that a patient is declared dead by reason of irreversible cessation
of all functions of the entire brain, including the brain stem, in accordance with
Section 7180, through discontinuation of cardiopulmonary support for the patient.
During this reasonably brief period of accommodation, a hospital is required to
continue only previously ordered cardiopulmonary support. No other medical
intervention is required.

For purposes of this section, a "reasonably brief period" means an amount of
time afforded to gather family or next of kin at the patient's bedside.

(1) A hospital subject to this section shall provide the patient's legally recognized
health care decisionmaker, if any, or the patient's family or next of kin, if
available, with a written statement of the policy described in subdivision (a),
upon request, but no later than shortly after the treating physician has determined
that the potential for brain death is imminent.

(2) If the patient's legally recognized health care decisionmaker, family, or next of
kin voices any special religious or cultural practices and concerns of the
patient or the patient's family surrounding the issue of death by reason of
irreversible cessation of all functions of the entire brain of the patient, the hospital
shall make reasonable efforts to accommodate those religious and cultural
practices and concerns.

For purposes of this section, in determining what is reasonable, a hospital shall
consider the needs of other patients and prospective patients in urgent need of
care.

There shall be no private right of action to sue pursuant to this section.

Enacted Sept. 27, 2008, Ch. 465 (emphasis added)

History: A.B. 2565 (Eng)
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.MARK B HORTON, MD, MSPH ARNOLD SCHWARZENEGGER
Director Governor
January 20, 2009 AFL 08-37
TO: General Acute Care Hospitals (GACH)

SUBJECT: Hospital Brain Death Policy

AUTHORITY: Assembly Bill (AB) 2565 (Eng, Chapter 465, Statutes of 2008)

This letter is being sent to notify you of new legislation established by Assembly Bill
2565. The following information represents the mandates set forth by this chaptered
legislation, as it affects hospitals and a new required policy.

Effective January 1, 2009, Health and Safety Code (HSC) Section 1254.4 requires all
GACHsSs to develop and adopt a policy for providing a patient’s family or next of kin with
a reasonably brief period of accommodation, as described in HSC 1254.4(b), from the
time that a patient is declared brain dead by reason of irreversible cessation of all
functions of the entire brain, including the brain stem (in accordance with HSC § 7180),
through discontinuation of cardiopulmonary support for the patient. During this
reasonably brief period of accommodation, a hospital is required to continue only
previously ordered cardiopulmonary support. No other medical intervention is required.

HSC § 1254.4(b) describes a “reasonably brief period” as an amount of time afforded to
gather family or next of kin at the patient’s bedside.

HSC § 1254.4(c)(1) requires a hospital to provide the patient’s legally recognized health
care decisionmaker, if any, or the patient’s family or next of kin, if available, a written
statement of the policy, upon request, but no later than shortly after the treatment
physician has determined that the potential for brain death is imminent.

In addition, HSC 8 1254.4(c)(2) requires that if the patient’s legally recognized health
care decisionmaker, family, or next of kin voices any special religious or cultural
practices and concerns of the patient or the patient’s family surrounding the issue of
death by reason of irreversible cessation of all functions of the entire brain of the
patient, the hospital shall make reasonable efforts to accommodate those religious and
cultural practices and concerns.

Licensing and Certification Program, MS 0512, P. O. Box 997377, Sacramento, CA 95899-7377
(Internet Address: www.cdph.ca.gov)
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HSC § 1254.4(d) affirms that in determining what is reasonable, a hospital shall
consider the needs of other patients and prospective patients in need of urgent care.

In closing, HSC § 1254.4(e) states that there shall be no private right of action to sue
pursuant to this section.

If you have any questions, please contact your local District Office.
Sincerely,

Original Signed by Kathleen Billingsley, R.N.

Kathleen Billingsley, R.N.

Deputy Director
Center for Health Care Quality



145 Cal.App.3d 273, 193 Cal.Rptr. 288

Court of Appeal, Fourth District, Division 2, California.
William DeWayne DORITY, et al., Petitioners,
V.
The SUPERIOR COURT OF SAN BERNARDINO COUNTY, Respondent;
Dennis KOTTMIER, et al., Real Parties in Interest.
Kristopher DeWayne DORITY, etc., Petitioner,
V.
The SUPERIOR COURT OF SAN BERNARDINO COUNTY, Respondent;
William ZIPRICK, Real Party in Interest.
Civ. 29662, Civ. 29664.
July 21, 1983.
Hearing Denied Oct. 27, 1983.

Parents and counsel for minor child petitioned for a writ of prohibition against removal of
a life-support device from child. The Court of Appeal, Rickles, J., held that the evidence
was sufficient to sustain the finding that brain death had occurred in the child.

Writs denied.

**288 *274 Murray & Ames and S. Donald Ames, San Bernardino, for petitioner
William DeWayne Dority.

Timothy L. Guhin, San Bernardino, for petitioner Kristopher DeWayne Dority.

No appearance for Pamela Lois Munn Dority.

Lawson & Hartnell and Bryan C. Hartnell, Redlands, for real party in interest William
Ziprick.

Alan K. Marks, County Counsel, and Richard Wm. Strong, Deputy County Counsel, San
Bernardino, for real party in interest, Fred Thies, Director, Dept. of Public Social
Services, County of San Bernardino.

No appearance for real party in interest Dennis Kottmier.

Bioethics Committee of the Los Angeles County Bar Association, Irene L. Silverman,
Chairperson, Richard Stanley Scott, Jay N. **289 Hartz, and William J. Winslade, Los
Angeles, as amici curiae on behalf of real parties in interest.

*275 RICKLES, Associate Justice.

In this tragic case we are called upon to decide the propriety of judicial intervention
regarding the termination of life support devices sustaining the bodily functions of a
brain-dead minor.

Our courts are called upon to determine the rights and fate of persons in many situations
and this may be one area in which we ought not to be involved. We are mindful of the
moral and religious implications inherently arising when the right to continued life is at
issue. Considering the difficulty of anticipating the factual circumstances under which a
decision to remove life-support devices may be made, to say courts lack the authority to
make such a determination may also be unwise.

FACTS



On November 16 a 19-day-old infant was admitted to the emergency room of a local
hospital and later transferred to Loma Linda University Medical Center. The infant's
parents brought him in after they noticed an odd twitching activity of the left arm which
the doctors interpreted as a seizure disorder. The attending physicians performed a
variety of tests, the results of which showed increased intercranial pressure. The
prescribed treatment called for decreasing the amount of carbon dioxide in the blood
which is done by increasing respirations. Because the infant was already having irregular
and shallow respirations, the doctors placed him on a respirator, i.e., the life-support
device.

The baby's condition deteriorated significantly. At week's end he failed to respond to any
stimulation. The doctors ordered electroencephalograms and a cerebral blood flow to
determine the viability of the brain. These tests, performed on or about November 22 and
then about one month later, showed electrocerebral silence, which means little, if any,
electrical activity in the brain. The doctors concluded the infant, having shown no signs
of purposeful spontaneous activity or spontaneous respirations, was brain dead.™

EN1. The Loma Linda hospital defines brain death as total and irreversible cessation of
brain function, although there is no written policy as to how to make that diagnosis.

As a result of this diagnosis the doctor recommended removing the life-support device.
The baby's heart was expected to stop within 10 minutes after removal. This hospital's
policy in similar circumstances has been to defer to the parent's wishes concerning the
removal of life-support devices in light of the emotional implications of such a decision.
One doctor testified *276 the hospital has kept several children on these devices for
prolonged periods of time “until the parents were emotionally able to realize what the
medical opinion was and what its final impact was.”

The doctors anticipated the bodily functions could be maintained only for a few weeks.
However, the baby's heart continued to pump and the lower court was petitioned to
appoint a guardian (see Prob.Code, § 2100 et seq.) in order to secure consent of a
responsible person to terminate the life-support device. The hearing was held on January
17 and 21. The court ordered both parents present. The court was informed the parents
had been fully advised of their child's condition. After first consulting with counsel, the
parents spoke privately and thereafter chose to withhold consent to the withdrawal of the
life-support device. ™

EN2. On November 23, both parents were arrested and charged with felony child neglect
or child abuse. The parents remained in custody and were held to answer to these
charges.

The trial court appointed the Director of the Department of Public Social Services as
temporary guardian of the person of the minor child. After hearing unrefuted medical
testimony concluding the infant was brain dead, the court directed “the Temporary
Guardian give the appropriate consent to the health care provider to withdraw the life
support system presently used to maintain the vitality of the minor child.”

The parents and counsel for the minor child petitioned this court for a writ of prohibition
against removing the life-support device.

**290 Before this court could act on these petitions, the infant's bodily functions ceased
and the life-support device was removed.
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MOOTNESS

[1] In light of the important questions raised by this case, this court has the discretion
to render an opinion where the issues are of continuing public interest and are likely to
recur in other cases. ( Daly v. Superior Court (1977) 19 Cal.3d 132, 141, 137 Cal.Rptr.
14, 560 P.2d 1193; United Farm Workers of America v. Superior Court (1975) 14 Cal.3d
902, 906-907, 122 Cal.Rptr. 877, 537 P.2d 1237.) The novel medical, legal and ethical
issues presented in this case are no doubt capable of repetition and therefore should not
be ignored by relying on the mootness doctrine. This requires us to set forth a framework
in which both the medical and legal professions can deal with similar situations.

*277 THE MERITS

Recent medical and technological advancements and procedures have enabled physicians
to prolong biological functions even after the brain ceases to function. The immediate
question arises as to whether and under what circumstances these procedures ought to be
employed or continued. Many times prolonging this biological existence with life-support
devices only prolongs suffering, adding economical and emotional burden to all
concerned. Conversely, a decision to withdraw these devices which would eventually
result in the cessation of all bodily functions even though no life is left may cause equal
emotional trauma.

Health and Safety Code section 7180, subdivision (a), provides: “An individual who has
sustained either (1) irreversible cessation of circulatory and respiratory functions, or (2)
irreversible cessation of all functions of the entire brain, including the brain stem, is dead.
A determination of death must be made in accordance with accepted medical standards.”
Faced with this definition and the advanced medical technology, we must deal with the
procedural problems resulting when bodily functions are maintained after brain death.

In California the right to make that decision, i.e., to withdraw life-support devices, has
been established by the Legislature. Health and Safety Code section 7185 et seq., the
Natural Death Act, acknowledges in adults the fundamental right to control decisions
relating to the rendering of their own medical care. More specifically, section 7186
“recognize[s] the right of an adult person to make a written directive instructing his
physician to withhold or withdraw life-sustaining procedures in the event of a terminal
condition.”

Other jurisdictions acknowledge the right to withdraw life-support devices under the
constitutional right of privacy in the penumbra of specific guarantees of the Bill of
Rights. (See Matter of Quinlan (1976) 70 N.J. 10, 355 A.2d 647; Superintendent of
Belchertown v. Saikewicz (1977) 373 Mass. 728, 370 N.E.2d 417; Severns v. Wilmington
Medical Center, Inc. (1980 Del.Supr.) 421 A.2d 1334.) In Saikewicz the court stated
“[t]he constitutional right to privacy --- is an expression of the sanctity of individual free
choice and self-determination as fundamental constituents of life. The value of life as so
perceived is lessened not by a decision to refuse treatment, but by the failure to allow a
competent human being the right of choice.” (370 N.E.2d at 426.)

These cases then take one step further by allowing a guardian of a comatose patient who
has not been declared brain dead to vicariously assert the patient's constitutional right to
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refuse medical treatment, i.e., to withdraw*278 life-support devices. There is a
distinction, however, between these cases and the case at issue-the declaration of brain
death. In Quinlan and Severns the patients were in a comatose, non-cognitive state, being
maintained on life-support systems. In Saikewicz the ward was severely mentally retarded
and unable to understand or consent to painful chemotherapy treatment which might
prolong his life but would not necessarily cure his disease. In each case the court allowed
the guardian to refuse treatment, including the removal of life-support devices, for these
individuals who were not brain dead. These cases, **291 although dealing with patients
who were not yet brain dead, nevertheless can provide some guidance in this case. If
removal of life-support devices can be proper as to persons who are still in some sense
alive, then a fortiori appropriate procedures may be devised for removal of such devices
from persons who are brain dead.

In the case before us, we have a petition to appoint a guardian after the doctors have
made their brain death determination.™2 A portion of the hearing was devoted to medical
testimony which resulted in the court's declaring the infant brain dead. We find no
authority mandating that a court must make a determination brain death has occurred.
Section 7180 requires only that the determination be made in accordance with accepted
medical standards. As a safety valve, Health and Safety Code section 7181 calls for
independent confirmation of brain death by a second physician. This is, and should be, a
medical problem and we find it completely unnecessary to require a judicial “rubber
stamp” on this medical determination. This does not mean parents or guardians are
foreclosed from seeking another medical opinion. In this case, both the treating and
consulting physicians agreed brain death had occurred. No medical evidence was
introduced to prove otherwise. The medical profession need not go into court every time
it declares brain death where the diagnostic test results are irrefutable.

EN3. We suggest where child abuse results in severe injuries, quick and decisive action is
necessary. This may include removal of the child from parental control and decisions
involving the further medical care of the child, including the removal of life-support
systems. Welfare and Institutions Code section 300 et seq. would seem to provide a more
appropriate vehicle for expeditiously resolving these problems.

Next the trial court granted the petition to appoint a guardian under Probate Code section
2100 et seq. Section 2250 provides that a temporary guardian may be appointed for good
cause or other showing.

The state has a substantial interest in protecting and providing for the child's care when
the parents represent a potential threat to the child's well-being or where the parents for
some reason become unavailable. Investigations revealed the parents in this case may
have been responsible for the child's injuries. The parents had been held to answer on
charges of child *279 neglect and child abuse. Parents, by their own action, can become
legally unavailable and unable to provide the proper care for their child.

2] If the parents in this case had injured the minor child less severely, a guardianship
appointment would have been appropriate. It would be anomalous to hold that a
guardianship is proper when the parents hurt the child to some extent, but not when they
injure the child so badly it is or may be brain dead. Such conduct should be greater, not
less, reason to appoint a guardian. There was plenty of evidence here to support a judicial
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determination the parents' conduct was detrimental to the welfare of the child. Where
important decisions remain to be made about the child, and where the parents have
demonstrated an inability to act in the best interest of the child, it is proper to appoint a
guardian to make the necessary decisions.

31 Once the guardian is appointed in a case where a child is or may be brain dead,
what power does the guardian have? Subject to the court's control, a temporary guardian
has the same authority as a parent having legal custody of the child. The initial decision
the substitute parent must make when faced with a medical diagnosis of brain death is
whether there is any reason or basis to contest the diagnosis. Investigation by the
guardian may reveal objective symptoms inconsistent with brain death, or a second
medical opinion may cast doubt on the diagnosis, requiring the court to determine if brain
death has occurred. The unique case at bench provides another occasion where court
intervention is necessary. Here, the guardian was faced with a **292 sharp conflict
between the unavailable parents, the attorney appointed to represent the minor's interests,
and the health care providers as to whether brain death had occurred. Common sense
would indicate the guardian was in need of guidance. In order to appropriately advise the
guardian, the trial court can properly hear the testimony and decide whether the
determination of brain death was in accord with accepted medical standards. Here the
court so found. Its finding was supported by substantial evidence.

[4] It appears that once brain death has been determined, by medical diagnosis under
Health and Safety Code section 7180 or by judicial determination, no criminal or civil
liability will result from disconnecting the life-support devices (see People v. Mitchell
(1982) 132 Cal.App.3d 389, 183 Cal.Rptr. 166). This does not mean the hospital or the
doctors are given the green light to disconnect a life-support device from a brain-dead
individual without consultation with the parent or guardian. Parents do not lose all control
once their child is determined brain dead. We recognize the parent should have and is
accorded the right to be fully informed of the child's condition and the right to participate
in a decision of removing the life-support devices. This participation should pave the way
and permit discontinuation of artificial means of life support in circumstances where even
*280 those most morally and emotionally committed to the preservation of life will not
be offended. Whether we tie this right of consultation to an inherent parental right, the
Constitution, logic, or decency, the treating hospital and physicians should allow the
parents to participate in this decision.

[5] No judicial action is necessary where the health care provider and the party
having standing to represent the person allegedly declared to be brain dead are in accord
brain death has occurred. The jurisdiction of the court can be invoked upon a sufficient
showing that it is reasonably probable that a mistake has been made in the diagnosis of
brain death or where the diagnosis was not made in accord with accepted medical
standards. We are in accord with the Loma Linda University Medical Center policy of
deferring to parental wishes until the initial shock of the diagnosis dissipates; and would
encourage other health care providers to adopt a similar policy.

In the case at bar the parents became unavailable by their actions, requiring the court to
appoint a temporary guardian. The guardian, faced with a diagnosis of brain death,
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correctly sought guidance from the court. The court, after hearing the medical evidence
and taking into consideration the rights of all the parties involved, found Kristopher
DeWayne Dority was dead in accordance with the California statutes and ordered
withdrawal of the life-support device. The court's order was proper and appropriate.™*
ENA4. The court is aware of a recent Attorney General opinion (65 Ops.Cal.Atty.Gen. 417
(July 2, 1982) CV 81-508) reaching a different resolution than that reached today. We
have examined the opinion and are not persuaded by its logic.

Accordingly, the writs are denied.
MORRIS, P.J., and KAUFMAN, J., concur.

Hearing denied; MOSK and BROUSSARD, JJ., dissenting.
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AMENDED IN ASSEMBLY APRIL 10, 1986
CALIFORNIA LEGISLATURE—1985-86 REGULAR SESSION

ASSEMBLY BILL No. 3311

Introduced by Assembly Member Hill Katz

February 18, 1986

An aet to armend Seetion 14132 of the Welfare and
Institutions Gede; relating to MedifGalk: An act to amend
Section 7180 of the Health and Safety Code, relating to The
Uniform Determination of Death Act.

LEGISLATIVE COUNSEL’S DIGEST

AB 3311, as amended, Hill Katz. Medi/Gal: eovered benefits
The Uniform Determination of Death Act.

(1) Existing law, known as the Uniform Determination of
Death Act, provides that an individual who has- sustained
either an irreversible cessation of circulatory and respiratory
function or an irreversible cessation of all functions of the
entire brain, including the brain stem, is dead.

This bill would provide an exception to this definition of
death by providing that an individual, as specified, is not dead
if the determination of death would violate the religious or
moral beliefs or convictions of the individual. This bill would
provide that an individual, as specified, who is a minor or
incompetent whose religious or moral beliefs or convictions
are not known, is not dead if the determination of death
would violate the religious or moral beliefs or convictions of
the parent or guardian of the individual This bill would also
require persons, authorized to determine that an individual is
dead, to use reasonable means to determine whether a
finding of death would violate the religious or moral beliefs or
convictions of the individual or of the parent or guardian of
the iIndividual, as specified. To the extent that this
requirement would apply to local public health facilities, it
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would impose a state-mandated local program.

(2) The California Constitution requires the state to
reimburse local agencies and school districts for certain costs
mandated by the state. Statutory provisions establish
procedures for making that reimbursement, including the
creation of a State Mandates Claims Fund to pay the costs of
mandates which do not exceed $500,000 statewide and other
procedures for claims whose statewide costs exceed $500,000.

This bill would provide that reimbursement for costs
mandated by the bill shall be made pursuant to those statutory
procedures and, if the statewide cost does not exceed
$500,000, shall be payable from the State Mandates Claims

Existing law provides for the Medi/Gal program pursuant to
which publie assistenee reeipients and eother low/ineome
purchase of preseribed drugs whieh are subjeet to the

This bill would revise that Medi/Cal eovered benefit to
druss; subjeet the Medi/Gal Drug Formulary and

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: #e yes.

The people of the State of California do enact as follows:

SECTION 1 Seetion 14132 of the Welfare and

SECTION 1. Section 7180 of the Health and Safety
Code is amended to read:

7180. (a) An Except as provided in subdivision (b),
an individual who has sustained either (1) irreversible
cessation of circulatory and respiratory functions, or (2)
irreversible cessation of all functions of the entire brain,
including the brain stem, is dead. A determination of
death must be made in accordance with accepted
medical standards.

(b) An individual whose heartbeat and respiration are
maintained by mechanical means is not dead if a
determination of death would violate the religious or
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moral beliefs or convictions of the individual, as
previously announced by the individual or as attested to
by a family member or next friend. If the individual, as
described above, is a minor or an incompetent person
whose religious or moral beliefs or convictions are not
known, the individual is not dead if this determination
would violate the religious or moral beliefs or convictions
of the parent or guardian of the individual. Any person,
who is authorized to determine that an individual is dead,
shall use reasonable means to determine, from the family
or next friend of the individual, whether a finding of
death would violate the religious or moral beliefs or
convictions of the individual and, in the case of a minor
or incompetent person whose religious or moral beliefs or
convictions are unknown, whether a finding of death
would violate the religious or moral beliefs or convictions
of the parent or guardian of the individual For the
purposes of this section “next friend” means any person
whose contact with an individual enables him or her to
be familiar with the religious or moral beliefs or
convictions of thse individual and who may be asked to
present an affidavit stating the facts and circumstances
upon which this claim of friendship is based.

(c) TFhis Subject to the provisions of subdivision (b),
this article shall be applied and construed to effectuate its
general purpose to make uniform the law with respect to
the subject of this article among states enacting it.

(d) This article may be cited as the Uniform
Determination of Death Act.

SEC. 2. Reimbursement to local agencies and school
districts for costs mandated by the state pursuant to this
act shall be made pursuant to Part 7 (commencing with
Section 17500) of Division 4 of Title 2 of the Government
Code and, if the statewide cost of the claim for
reimbursement does not exceed five hundred thousand
dollars ($500,000), shall be made from the State Mandates
Claims Fund. ‘
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All matter omitted in this version of the
bill appears in the bill as introduced in the

- Assembly, February 18, 1986 (J.R. 11).
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AMENDED IN ASSEMBLY JUNE 2, 1986
AMENDED IN ASSEMBLY APRIL 10, 1986

CALIFORNIA LEGISLATURE—1985-86 REGULAR SESSION

ASSEMBLY BILL No. 3311

Introduced by Assembly Member Katz

February 18, 1986

An act to amend Section 7180 of the Health and Safety

Code, relating to The Uniform Determination of Death Act.

LEGISLATIVE COUNSEL'’S DIGEST

AB 3311, as amended, Katz. The Uniform Determination
of Death Act. ‘

(1) Existing law, known as the Uniform Determination of
Death Act, provides that an individual who has sustained
either an irreversible cessation of circulatory and respiratory
function or an irreversible cessation of all functions of the
entire brain, including the brain stem, is dead.

This bill would provide an exception to this definition of
death by providing that an individual, as specified, is not dead
if the determination of death would violate the religious or
moral beliefs or convictions of the individual. This bill would
provide that an individual, as specified, who is a minor or
incompetent whose religious or moral beliefs or convictions
are not known, is not dead if the determination of death
would violate the religious or moral beliefs or convictions of
the parent or guardian of the individual. This bill would also
require persons, authorized to determine that an individual is
dead, to use make a reasonable means attempt to determine
from a family member of the individual, as defined, whether
a finding of death would violate the religious or moral beliefs
or convictions of the individual or of the parent or guardian
of the individual, as specified. To the extent that this

97 50
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requirement would apply to local public health facilities, it
would impose a state-mandated local program.

(2) The California Constitution requires the state to
reimburse local agencies and school districts for certain costs
mandated by the state. Statutory provisions establish
procedures for making that reimbursement, including the
creation of a State Mandates Claims Fund to pay the costs of
mandates which do not exceed $500,000 statewide and other
procedures for claims whose statewide costs exceed $500,000.

This bill would provide that reimbursement for costs
mandated by the bill shall be made pursuant to those statutory
procedures and, if the statewide cost does not exceed
$500,000, shall be payable from the State Mandates Claims

Fund.
Vote: majority. Appropriation: no. Fiscal committee: yes.

State-mandated local program: yes.

The people of the State of California do enact as follows:

SECTION 1. Section 7180 of the Health and Safety
Code is amended to read:

7180. (a) Except as provided in subdivision (b), an
individual who has sustained either (1) irreversible
cessation of circulatory and respiratory functions, or (2)
irreversible cessation of all functions of the entire brain,
including the brain stem, is dead. A determination of
death must be made in accordance with accepted
medical standards.

(b) An individual whose heartbeat and respiration are
maintained by mechanical means is not dead if a
determination of death would violate the religious or
.moral beliefs or convictions of the individual, as
previously announced by the individual or as attested to
by a family member or next friend. If the individual, as
described above, is a minor or an incompetent person
whose religious or moral beliefs or convictions are not
known, the individual is not dead if this determination
would violate the religious or moral beliefs or convictions
of the parent or guardian of the individual. Any person,
who is authorized to determine that an individual is dead,
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shall use reasenable means make a reasonable attempt to
determine, from the family e rext friend member of the
individual, whether a finding of death would violate the
religious or moral beliefs or convictions of the individual
and, in the case of a minor or incompetent person whose
religious or moral beliefs or convictions are unknown,
whether a finding of death would violate the religious or
moral beliefs or convictions of the parent or guardian of
the individual. For the purposes of this section “mext
friend™ “family member” means any person whese
eontaet with an individual ensbles him er her to be
famitiar with the religious or moral beliefs or eonvietions
of thse individual and whe may be asked to present an
affidevit stating the faets and eirewsnstanees upon whieh
this elaim of friendship is based: related to the individual
as set forth in subdivisions (a) to (d), inclusive, of Section
7151.5 or a guardian or conservator of the individual or
other person legally responsible for making medical
decisions for the individual.

(c) Subject to the provisions of subdivision (b), this
article shall be applied and construed to effectuate its
general purpose to make uniform the law with respect to
the subject of this article among states enacting it.

(d) This article may be cited as the Uniform
Determination of Death Act.

SEC. 2. Reimbursement to local agencies and school
districts for costs mandated by the state pursuant to this
act shall be made pursuant to Part 7 (commencing with
Section 17500) of Division 4 of Title 2 of the Government
Code and, if the statewide cost of the claim for
reimbursement does not exceed five hundred thousand
dollars ($500,000), shall be made from the State Mandates
Claims Fund.
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ABSTRACT

This issue’s “Legal Briefing” column covers recent legal de-
velopments involving total brain failure. Death determined by neu-
rological criteria (DDNC) or “brain death” has been legally estab-
lished for decades in the United States. But recent conflicts be-
tween families and hospitals have created some uncertainty. Clini-
cians are increasingly unsure about the scope of their legal and
ethical treatment duties when families object to the withdrawal of
physiological support after DDNC. This issue of JCE includes a
thorough analysis of one institution’s ethics consults illustrating
this uncertainty.' This experience is not unique. Hospitals across
the country are seeing more DDNC disputes. Because of the simi-
larity to medical futility disputes, some court cases on this topic
were reviewed in a prior “Legal Briefing” column.2 But a more sys-
tematic review is now warranted. | categorize recent legal devel-
opments into the following nine categories:

History of Determining Death by Neurological Criteria
Legal Status of Determining Death by Neurological Criteria
Legal Duties to Accommodate Family Objections

Protocols for Determining Death by Neurological Criteria
Court Cases Seeking Physiological Support after DDNC
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Thaddeus Mason Pope, JD, PhD, is Director of the Health Law
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6. Court Cases Seeking Damages for Intentionally Premature
DDNC

7. Court Cases Seeking Damages for Negligently Premature
DDNC

8. Court Cases Seeking Damages for Emotional Distress

9. Pregnancy Limitations on DDNC

1. HISTORY OF DETERMINING DEATH BY
NEUROLOGICAL CRITERIA

For centuries, death was determined in one way:
by the irreversible cessation of all circulatory and
respiratory functions, as determined in accordance
with currently accepted medical standards. But, in
the 1960s, both with the introduction of life-sustain-
ing technology like mechanical ventilation and with
the expansion of organ transplantation, this tradi-
tional definition was increasingly seen as inad-
equate.?

Death determined by neurological criteria was
first described in 1959.* By 1968, there was a medi-
cal consensus that a certain type of severe brain in-
jury could be pronounced as death.® This diagnosis
isnow described as “total brain failure.”® During the
1970s in the United States, several states acted to
turn this medical consensus into a legally recognized
standard.” But those states failed to formulate the
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legal standard in a consistent manner. There were
material differences from state to state. In response,
in 1981, the President’s Commission for the Study
of Ethical Problems in Medicine and Biomedical and
Behavioral Research proposed a model statute.®

The President’s Commission’s model statute pro-
posed determining death by the application of ei-
ther of two alternative standards: (1) “irreversible
cessation of circulatory and respiratory function”
or (2) “irreversible cessation of all functions of the
entire brain, including the brain stem.” The latter
standard is also known as the determination of death
by neurological criteria (DDNC). The satisfaction of
either standard is sufficient to determine death. So,
if cessation of all brain function is confirmed, then
the patient may be declared dead, despite ongoing
cardiopulmonary functions that are maintained by
artificial ventilation or pharmacological support.

The President’s Commission’s model statute was
endorsed by the National Conference of Commis-
sioners on Uniform States Laws.® The NCCUSL pub-
lished it as the Uniform Determination of Death Act
(UDDA),* and 36 states, the District of Columbia,
and the U.S. Virgin Islands have adopted it.** The
remaining states have adopted substantially similar
standards either through legislation or through court
decision.'” But, as discussed below in sections 3 and
4, material differences remain. Notably, there was a
brief push in the late 1980s to expand DDNC to re-
quire cessation of only higher brain functions. This
would have meant that individuals with persistent
vegetative state or anencephaly would be legally
dead. These efforts were unsuccessful.*®

2. LEGAL STATUS OF DETERMINING DEATH
BY NEUROLOGICAL CRITERIA

DDNC has been legally established as death in
all U.S. jurisdictions and in most other developed
countries.™ It is supported by a “durable worldwide
consensus.”*® But, despite its widespread adoption,
DDNC is hardly without controversy and criticism.
It has been described as “at once well settled and
persistently unresolved.”®

The most articulate and prolific critic of DDNC
is Alan Shewmon.'” He persuasively demonstrates
that the bodies of individuals determined dead by
neurological criteria still do many of the things done
by living organisms. They can maintain “integrated
functions” for months or even years.*® For example,
these “brain dead” bodies can still heal wounds, fight
infections, and mount a stress response to surgical
incisions. As discussed in more detail below in sec-
tion 9, they can even gestate a fetus. In short, the

array of functions in “brain dead” patients is simi-
lar to that of ventilator dependent patients with high
cervical quadriplegia. But since the latter are not
dead, the conceptual foundation for DDNC seems
less clear than necessary.

But while Shewmon’s arguments have been ac-
knowledged, they have not been deemed weighty
enough to warrant changing the status quo. For ex-
ample, a 1995 Institute of Medicine (IOM) confer-
ence recognized that despite certain theoretical and
practical problems, DDNC was so successful and so
well accepted that no public policy changes seemed
desirable.® Similarly, in 2008, the President’s Coun-
cil on Bioethics recognized concerns with and
counterarguments to DDNC. Still, it recommended
no changes. The President’s Council concluded that
DDNC remained “biologically and philosophically
defensible.”® Other commentators agree.?!

Some scholars are even more critical than the
IOM and the President’s Council, arguing that DDNC
is “seriously problematic” and that the legal defini-
tion of death does not correspond to a biological
definition of death.”” But most of these commenta-
tors ultimately conclude that “current practices can
be justified ethically and legally.”* Despite some
conceptual flaws, DDNC is “too ingrained to aban-
don.”*

Determining death, many assert, cannot be done
by “discovering an objective, scientific fact.” Rather,
it must be done by “deciding through a social con-
sensus.”? That consensus has held strong.”® “Despite
the vigor and longevity of the arguments opposing”
DDNC, the opponents have been unsuccessful in
catalyzing a public movement sufficient to change
medical practices or public laws.”” On the other
hand, given the public’s apparent confusion about
DDNC, it may be difficult to argue that legal stabil-
ity demonstrates societal consensus.

Yet, the fact remains: there has been almost zero
legislative or judicial action in the U.S. to eliminate
or to change DDNC. Despite ongoing academic de-
bate, the law concerning DDNC has remained rela-
tively stable for decades. The main recent legal is-
sues, as discussed in the following sections, have
concerned the duty to accommodate family objec-
tions and the manner of conducting DDNC.

3. LEGAL DUTIES TO ACCOMMODATE
FAMILY OBJECTIONS

Once a patient is determined dead, physiologi-
cal support is typically discontinued. Once death is
determined, there is no longer a duty to treat. This
is well established both in appellate caselaw? and
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in medical practice.?* Once dead, the patient is no
longer a patient.*® The hospital is no longer in a treat-
ment relationship with a patient. It is instead the
custodian of a dead body.** Moreover, to continue
“treatment” could constitute mistreatment of the
newly dead.®? In short, DDNC is a “hard clinical
endpoint” where technological interventions reach
the limits of required or accepted medical practice.*
There are three situations in which hospitals
continue physiological support after DDNC. First, if
a patient is an organ donor, support is continued
until donation. Second, as discussed below in sec-
tion 8, if a patient is pregnant, support may be con-
tinued until delivery. Third, organ-sustaining mea-
sures may be continued to accommodate family.
Many facilities voluntarily offer a short-term
accommodation as a compassionate measure to help
the family cope with the patient’s death.*® But in
three states the duty to accommodate is mandated
by law.* Statutes in New Jersey, New York, and Cali-
fornia explicitly and specifically require hospitals
to “accommodate” families after a patient is declared
dead by neurological criteria. New Jersey’s accom-
modation mandate is the broadest. New York and
California have less expansive requirements.

New Jersey

In 1991, New Jersey enacted the New Jersey
Declaration of Death Act.* As in every other U.S.
state, this statute provides that an individual who
has “sustained irreversible cessation of all functions
of the entire brain, including the brain stem, shall
be declared dead.”¥ But in contrast to every other
state, the statute includes a categorical exception.*
When ftriggered, this exception amounts to an in-
definite duty to accommodate a religious objection
to DDNC.

Specifically, the New Jersey Declaration of Death
Act provides that the death of an individual shall
not be declared on the basis of neurological criteria
“when the licensed physician authorized to declare
death has reason to believe, on the basis of informa-
tion in the individual’s available medical records,
or information provided by a member of the indi-
vidual’s family or any other person knowledgeable
about the individual’s personal religious beliefs that
such a declaration would violate the personal reli-
gious beliefs of the individual.”*

While the statute does not define what qualifies
as a legitimate religious belief, statutory interpreta-
tion would likely be guided by extensive federal
constitutional analysis of what qualifies as a legiti-
mate religious belief. The threshold under the First
Amendment is low.* Consequently, it seems that

upon the assertion of any plausible religious claim,
death shall be declared “solely upon the basis of
cardiorespiratory criteria.”

In short, if a patient has religious objections to
DDNC and the objections are made known to clini-
cians, then the patient is not legally dead until com-
plete irreversible cessation of the patient’s circula-
tory and respiratory functions.®* If the family does
not consent to stop ventilator support, then under
New Jersey law a patient may not be legally dead
for a significant period of time after determination
of total brain failure. In other words, the New Jersey
statute grants objecting individuals an “exemption”
from the generally accepted standards for determin-
ing death. From healthcare providers, the New Jer-
sey statute requires an “indefinite accommoda-
tion.”*?

New York

New York judicially recognized total brain fail-
ure as death in 1984.% In 1986, the New York State
Task Force on Life and the Law (the Task Force) rec-
ommended that the New York State Department of
Health (NYDOH) recognize this standard.** And in
1987, the NYDOH adopted the Task Force’s recom-
mendation in administrative regulations.*® But the
NYDOH did more than formally recognize DDNC. It
also required hospitals to accommodate religious or
moral objections to DDNC.

In 2011, the NYDOH clarified its regulation.
Specifically, the NYDOH confirmed that the New
York accommodation requirement is not a categori-
cal exception like the New Jersey accommodation
requirement. Instead, New York hospitals must
merely “establish written procedures for the reason-
able accommodation of the individual’s religious or
moral objections to use of the brain death standard”
when such an objection has been expressed by the
patient or surrogate.*

In contrast to New Jersey, the NYDOH accom-
modation requirement extends not only to religious
but also to moral objections. On the other hand, since
New Jersey does not define what qualifies as a valid
“religious” objection, it might also include “moral”
objections, that is, non-theistic beliefs that are sin-
cerely held. This interpretation is implied by the
broad definition of “religion” under Title VII of the
U.S. Civil Rights Act of 1964.%

Yet, while the range of recognized objections
may be broader in New York than in New Jersey, the
duty of accommodation is less demanding. The
NYDOH leaves hospitals substantial discretion in
designing their accommodation policies. Under the
regulation, policies “may” include specific accom-
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modations, such as “the continuation of artificial
respiration under certain circumstances, as well as
guidance on limits to the duration of the accommo-
dation.” One major New York hospital provides up
to 72 hours.*® Policies “may” also provide guidance
on “the use of other resources, such as clergy mem-
bers, ethics committees, palliative care clinicians,
bereavement counselors, and conflict mediators to
address objections or concerns.”

Two New York courts have construed the
NYDOH accommodation regulation. One case con-
cerned a newborn.*® The other case concerned a five-
month-old baby.® In each case the court ruled that
the hospital complied with the regulation. But in
each case the court also restrained the hospital from
discontinuing physiological support for seven days
to give the family time to find another care facility.

California

California recognized DDNC when it adopted the
Uniform Determination of Death Act in 1982.5? But
in 2009, a new California statute expanded the obli-
gations of hospitals with respect to patients declared
dead on the basis of neurological criteria.** Califor-
nia does not carve out a categorical exception like
New Jersey. But, in two respects, the California duty
of accommodation is broader and more expansive.

First, both New Jersey and New York require
accommodation of only religious or moral objec-
tions. Indeed, the NYDOH specifically addresses
objections to the DDNC based either upon psycho-
logical denial that death has occurred or upon an
alleged inadequacy of the brain death determina-
tion. The NYDOH confirms that since such objec-
tions are not based upon the individual’s moral or
religious beliefs, reasonable accommodation is not
required in such circumstances.®

In contrast, California requires not only accom-
modation of moral or religious objections but also
accommodation of all types of objections. The Cali-
fornia statute requires that general acute care hospi-
tals adopt a policy for providing family with a “rea-
sonably brief period of accommodation” after a pa-
tient is declared dead by reason of irreversible ces-
sation of all functions of the entire brain. This ac-
commodation is required even when the family’s
objections are not religious or moral.

But while broad in the types of objections cov-
ered (for example, religious, moral, psychological),
the California duty of accommodation is limited in
several material respects. First, during this “reason-
ably brief period of accommodation,” a hospital is
required to continue only previously ordered car-
diopulmonary support; no other medical interven-

tion is required. Second, “brief period” is narrowly
defined as only “an amount of time afforded to gather
family or next of kin at the patient’s bedside.”** In
other words, the California duty of accommodation
is finite, requiring maintenance of only one type of
physiological support and only for one specific and
objectively attainable purpose. This usually entails
an accommodation of under 24 hours in duration.*
At least two hospitals permit accommodations of
up to 36 hours.™

The second respect in which the California duty
of accommodation is broader (at least than that in
New York) concerns religious objections. If the pa-
tient’s legally recognized healthcare decision maker,
family, or next of kin voices any special religious or
cultural practices and concerns of the patient or the
patient’s family surrounding DDNC, the hospital
must make “reasonable efforts to accommodate those
religious and cultural practices and concerns.”

This duty of religious/cultural accommodation
is broader than California’s general duty of accom-
modation.”” It is broader than the NYDOH duty of
moral or religious accommodation, but it is unclear
exactly how much is required. The only guidance
in the statute reads, “in determining what is reason-
able, a hospital shall consider the needs of other
patients and prospective patients in urgent need of
care.”®® So, accommodation would not be required
if the ICU were full. In contrast to futility disputes
and cases of conscience-based objection, the Cali-
fornia DDNC accommodation statute contains no
explicit requirement to attempt a transfer.*® But be-
cause such transfers are sometimes made, attempt-
ing a transfer may be considered a required “rea-
sonable” effort.®

4. PROTOCOLS FOR DETERMINING DEATH
BY NEUROLOGICAL CRITERIA

Death by neurological criteria is legally defined
in all 50 states as cessation of “all functions of the
entire brain, including the brain stem.” In terms of
how exactly this cessation is measured, most states,
following the UDDA, defer to “accepted medical
standards,” “ordinary standards,” or “usual and cus-
tomary standards.” The NCCUSL notes that the
UDDA does not specify an exact means of diagno-
sis, because “to do so would guarantee its obsoles-
cence as technology advances.”® The UDDA’s “flex-
ible precision” leaves the medical profession to es-
tablish clinical criteria and specific tests.®

Unfortunately, the medical profession has not
established those criteria and tests in a uniform and
consistent manner. A 2008 study that included 41
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of the top hospitals in the U.S. found widespread
and worrisome variability in how clinicians and hos-
pitals were determining who met DDNC criteria.®
Inresponse, in 2010, the American Academy of Neu-
rology (AAN) issued guidelines on the determina-
tion of brain death. The goal of the AAN guidelines
was to remove some of the guesswork and the vari-
ability among doctors in their procedures and pro-
tocols for DDNC.* But DDNC policies and practices
remain “remarkably heterogeneous.”® Conse-
quently, some have called for adoption of a national
standard.®

Much of the variability in DDNC protocols is
the result of medical practice patterns and customs.
But some is the result of inconsistent legal require-
ments. Some states specify the very protocols and
methods of DDNC. And, unfortunately, the state laws
differ in several respects, including: (1) the number
of physicians required for DDNC, (2) the qualifica-
tions of these physicians, (3) the types of tests re-
quired, and (4) the procedures for administering
these tests.®”

For example, New York and Texas permit DDNC
to be performed by a single physician.®® New York
does not even require the single physician to be a
neurologist or to consult with a neurologist. New
Jersey also requires only a single physician,® but
requires a specialist when a patient is less than 12
months old.” In contrast, two physicians are re-
quired in Alabama, California, Florida, lowa, and
Kentucky.” In Florida, for example: “One physician
shall be the treating physician, and the other physi-
cian shall be a board-eligible or board-certified neu-
rologist, neurosurgeon, internist, pediatrician, sur-
geon, or anesthesiologist.””

Until this year, Virginia also required two phy-
sicians. Virginia required DDNC both to be “deter-
mined” by one physician and to be “attested” (af-
firmed as true) by a second physician. A March 2014
amendment eliminated the requirement for the sec-
ond physician.” But, in contrast to New York, Vir-
ginia still requires the diagnosing physician to be a
“specialist in the field of neurology, neurosurgery,
electroencephalography, or critical care medicine.””

Like Virginia, New Jersey has been trying to
eliminate or simplify its detailed diagnostic require-
ments. The 1991 New Jersey Declaration of Death
Act required the New Jersey Department of Health
and the New Jersey Board of Medical Examiners
(NJBME]) to adopt regulations setting forth “(1) re-
quirements, by specialty or expertise, for physicians
authorized to declare death upon the basis of neu-
rological criteria; and (2) currently accepted medi-
cal standards, including criteria, tests and proce-

dures, to govern declarations of death upon the ba-
sis of neurological criteria.””

NJBME first promulgated these regulations in
1992.7% As required by the 1991 statute, the regula-
tions specify detailed diagnostic requirements and
clinical protocols for DDNC.”” NJBME has amended
the regulations several times in the past 20 years.”
But since the process for amending regulations is
time-consuming, regulations still become outdated
and inconsistent with clinical neurological practice
standards (as articulated by AAN, for example).”

In response, New Jersey enacted legislation in
2014 that prohibits the New Jersey Department of
Health and NJBME from requiring the use of “any
specific test or procedure” in the declaration of death
upon the basis of neurological criteria.® Instead, this
statute, more flexibly, requires that DDNC be “in ac-
cordance with currently accepted medical standards
that are based upon nationally recognized sources
of practice guidelines, including, but not limited to,
those adopted by the American Academy of Neu-
rology.”

5. COURT CASES SEEKING PHYSIOLOGICAL
SUPPORT AFTER DDNC

As described in the last section, most legal de-
velopments concerning DDNC have been legislative
and regulatory. But there has also been significant
judicial activity. Court cases have taken five basic
forms: (1) families seeking physiological support
after DDNC, (2) families seeking damages for inten-
tionally premature DDNC, (3) families seeking dam-
ages for negligently premature DDNC, (4) families
seeking damages for emotional distress, and (5) preg-
nancy limitations on DDNC. Accommodation cases
are discussed below. The other types of cases are
discussed in the next four sections.

Families regularly bring lawsuits seeking injunc-
tions mandating continued physiological support.
In some cases, a family has religious objections.® In
other cases, a family just distrusts the diagnosis.®
Such distrust should come as no surprise. Signifi-
cant confusion in how the media report on DDNC
has damaged public confidence.®® Moreover, genu-
ine cases of DDNC misdiagnosis are regularly re-
ported in the media.®* Courts almost never grant per-
manent injunctions. They almost never rule that
families have a legal right to such support.* Courts
usually grant temporary restraining orders preserv-
ing the status quo until more evidence can be gath-
ered and presented to adjudicate the claims. The two
most recent cases, both involving children, are il-
lustrative.
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Jahi McMath—Qakland Children’s
Hospital, Oakland, California

Jahi McMath was a 13-year-old girl suffering
from sleep apnea. On 9 December 2013, she was ad-
mitted to Oakland Children’s Hospital (OCH) for a
tonsillectomy and an adenoidectomy. But there were
complications after surgery. McMath started bleed-
ing from the tissues where her tonsils were. She soon
lost her airway (the passage through which air
reaches the lungs) and suffered anoxic brain injury.®

On 12 December 2013, after examination by two
OCH physicians (Robin Shanahan and Robert
Heidersbach), McMath was declared dead. But her
mother, Latasha Winkfield, did not accept the diag-
nosis. Death was a surprising result from procedures
on a relatively healthy girl. And McMath still
showed traditional signs of life such as warm skin,
a pulse, and breathing. After providing the family
eight days to absorb the shock of McMath’s death,
OCH notified the family of its intent to withdraw
her ventilator. In response, the family secured the
pro bono services of a local attorney who obtained a
temporary restraining order (TRO) from the Alameda
County Superior Court on 20 December 2013. The
TRO mandated that the hospital maintain McMath
on mechanical ventilation.?” It did not require the
hospital to provide other means of physiological sup-
port.

Initially, the dispute was primarily a factual one.
The family disputed that McMath was really dead.
While DDNC had already been confirmed by two
OCH clinicians, the California statute, like many
other state laws (see section 4 above) requires “in-
dependent confirmation by another physician.”®
The court interpreted the term “independent” to re-
quire confirmation by a physician unaffiliated with
OCH. In accordance with the court’s ruling, on 23
December 2013, Stanford School of Medicine child
neurologist Paul Fisher examined McMath. The next
day, the court conducted a hearing that included tes-
timony both from Fisher and from one of the OCH
physicians. Both confirmed the DDNC diagnosis.
The court concluded that McMath was dead. It dis-
solved the TRO effective 30 December 2013.

But the family asserted other arguments under
federal and constitutional law. They argued that the
California brain death statute was pre-empted by
both the Americans with Disabilities Act and the
Rehabilitation Act.®® (Under the Supremacy Clause
in the U.S. Constitution, federal statutes are “the su-
preme Law of the Land” and state judges are “bound
thereby” notwithstanding any contrary state laws.)%
The family also argued that the California DDNC stat-
ute was unconstitutional under the First Amend-

ment as well as the right to privacy under the Fourth
and Fourteenth Amendments. Neither the Alameda
County Superior Court nor the U.S. District Court
for the Northern District of California, where the fam-
ily filed a parallel action, ruled on the merits of these
claims. But the TRO was extended to 7 January 2014,
to permit the family to appeal.

Unable to get the court to order OCH to con-
tinue physiological support, the family focused on
transferring McMath. But they discovered that po-
tential subacute transferee facilities required
McMath to have a tracheostomy tube inserted prior
to transfer and admission. OCH was unwilling to
perform surgery on a dead body. And the court was
unwilling to order it. Preliminary injunctions are
designed only to preserve the status quo.

Ultimately, the hospital and family were able to
reach an agreement without court adjudication of
the pending state and federal lawsuits. On 5 Janu-
ary 2014, OCH released McMath’s body to the
Alameda County Coroner. The coroner, in turn, re-
leased the body to the family. With assistance from
the Terri Schiavo Life and Hope Network, the fam-
ily eventually transferred McMath’s body to Saint
Peter’s Hospital in New Brunswick, New Jersey. As
recently as August 2014, McMath’s parents report
that she responds to verbal commands.** According
to Essence magazine, the mother is seeking to have
McMath’s California death certificate revoked so she
will qualify for medical benefits.*” Presumably, the
family’s religious objections to DDNC mean that
McMath is not legally dead under New Jersey law.

Issac Lopez—Kosair Children’s
Hospital, Louisville, Kentucky

On June 29, 2014, two-month old Issac Lopez
presented to the emergency department at Kosair
Children’s Hospital in Louisville. He had a skull frac-
ture, rib fractures, respiratory failure, cardiac arrest,
and blood and fluid pooling around his brain.** His
father, Juan Alejandro Lopez Rosales, was arrested
for child abuse after admitting he hit the baby’s head
on the bathtub. Lopez was admitted to the pediatric
intensive care unit where attending physician Mark
McDonald’s initial exam revealed Lopez was clini-
cally nonresponsive. The next day, 30 June 2014,
McDonald diagnosed Lopez with total brain failure.

At the family’s request, a second exam to con-
firm DDNC was deferred for 48 hours to allow ex-
tended family members to arrive at the hospital. On
2 July 2014, two repeat examinations conducted by
McDonald and Karen Orman confirmed total brain
failure. But the family did not accept the diagnosis.
That night, Lopez’s mother, Iveth Yaneth Garcia, ob-
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tained a temporary restraining order. In light of pend-
ing criminal charges, the father suffered a material
conflict of interest in making medical decisions for
the baby, and his objection to stopping physiologi-
cal support was colored by a desire to avoid homi-
cide charges. The hospital then filed its own sepa-
rate action asking the court to allow the removal of
physiological support, since Lopez was dead.

On 5 July 2014, pediatric neurologist Karen Skjei
confirmed total brain failure. And on 12 July 2014,
the family’s independent expert, pediatric neurolo-
gist Anna Ehret, also confirmed total brain failure.
At this point, there was no longer a factual dispute
that Lopez’s condition met the criteria for DDNC.

Nevertheless, the mother and a court-appointed
guardian argued that the hospital could not stop
physiological support, because parents have a con-
stitutional right to make medical decisions for their
children. They contended that since the parents had
not had those rights terminated, they possessed sole
decision-making authority with respect to their
baby’s medical care. The court rejected these argu-
ments. In its 22 July 2014 order the court held, “with
death, no parental decision making survives (save
decisions regarding burial).” Instead, it found that
since the criteria for DDNC were met, Lopez was
“legally dead.”* Consequently, the hospital had “no
legal obligation to artificially maintain respiration,
circulation or to render any other medical interven-
tion or treatment.” A few hours later, the hospital
stopped physiological support.*

6. COURT CASES SEEKING DAMAGES FOR
INTENTIONALLY PREMATURE DDNC

Court cases in which families seek continued
physiological support are not the only type of law-
suit concerning DDNC that is of interest and rel-
evance to clinical ethics. One alarming allegation is
that clinicians intentionally and deliberately deter-
mine death by neurological criteria before those cri-
teria are actually satisfied. The reader may recall
the intense media coverage, in 2008, of a San Fran-
cisco surgeon criminally charged with hastening a
patient’s death in order to procure his organs. Ac-
cording to the Los Angeles Times, Hootan Roozrokh
was ultimately acquitted of dependent adult abuse.
And a medical board complaint was withdrawn.*
But similar cases continue to be brought.

Gregory Jacobs v. CORE—Eerie, Pennsylvania

In March 2007, high school student Gregory
Jacobs sustained catastrophic head injuries on a
school ski trip. In a federal lawsuit filed against the

hospital and the area organ procurement organiza-
tion, Jacobs’s parents alleged that they were asked
to consent to organ donation even though death had
not been determined and was not even imminent.
They claim that had Jacobs been properly treated
rather than “killed for his organs,” he would have
had a significant chance of recovery. The parents
asserted claims for battery, fraudulent misrepresen-
tation, negligent misrepresentation, and medical
malpractice.” In late 2012, the parties settled these
claims for more than $1 million.*

McMahon v. NY Organ Donor Network

In an even more alarming lawsuit filed in late
2012, Patrick McMahon, a former transplant coor-
dinator for the New York Organ Donor Network
(NYODN) alleges that NYODN pressured hospital
staffers to declare patients brain dead so their body
parts could be harvested. McMahon alleges that ap-
proximately one in five patients declared dead still
showed brain activity.

Here is just one example cited in the complaint:
In September 2011, a 19-year-old man injured in a
car wreck was admitted to Nassau University Med-
ical Center. He was still trying to breathe and showed
signs of brain activity. But doctors declared him brain
dead under pressure from donor-network officials,
including the director, who allegedly said during a
conference call: “This kid is dead, you got that?”

McMahon was fired for disclosing or threaten-
ing to disclose the violations. His lawsuit alleges
NYODN illegally retaliated against him for being a
whistleblower.® But it is still unclear whether his
claims of illegal activity are valid and substantiated.
His lawsuit has not concluded. Nor have any state
or federal investigations been reported.

7. COURT CASES SEEKING DAMAGES FOR
NEGLIGENTLY PREMATURE DDNC

While cases of intentionally and deliberately
premature DDNC are the most alarming, also trou-
bling are cases of negligently premature DDNC. Such
errors feed into a public fear that has abated, but not
disappeared, since the publication of Edgar Allen
Poe’s The Premature Burial in 1844.'* In this short
horror story, the narrator graphically describes his
fear of being buried alive. The history of this most
primal fear is rich and colorful. Contemporary cases
show that at least some concern is warranted.

Saint Joseph’s Hospital—Syracuse, New York
In 2009, clinicians at Syracuse’s Saint Joseph’s
Hospital Health Center declared Colleen Burns dead
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after a drug overdose. Despite several signs of re-
sponsiveness to stimuli, the hospital ignored that
evidence and continued to prepare Burns for organ
procurement. Just as surgery was to commence,
Burns opened her eyes in the operating room. Sur-
gery was canceled and Burns was released two weeks
later.

In 2013, the New York Department of Health
fined the hospital $6,000 for improperly implement-
ing DDNC protocols. The U.S. Centers for Medicare
and Medicaid Services (CMS) also sanctioned the
hospital for failing to undertake an “intensive and
critical review of the event.”**

Arroyo v. Plosay—Los Angeles, California

On 26 July 2010, Maria de Jesus Arroyo was
taken by ambulance to White Memorial Hospital,
where she received treatment for cardiac arrest, acute
myocardial infarction, and hypertension. Shortly
after arrival, she was pronounced dead. But when
workers for the mortuary later came to pick up the
body, they found it lying face down in the hospital
morgue. The decedent’s nose was broken and her
face had suffered lacerations and contusions—inju-
ries that had not been present when she arrived at
the hospital or when the body was viewed by rela-
tives after the declaration of death.

On 3 May 2012, the decedent’s husband,
Guadalupe Arroyo, and the decedent’s eight chil-
dren filed a lawsuit action against the hospital and
treating physician, alleging that defendants prema-
turely declared the decedent dead. After this erro-
neous declaration, Arroyo was placed in a compart-
ment in the hospital morgue while still alive. She
inflicted disfiguring injuries to her face while try-
ing to escape, and ultimately froze to death.'*> While
this is a case of erroneous determination of death
on cardiopulmonary criteria, not erroneous DDNC,
it is instructive. In 2014, the California Court of
Appeal rejected the hospital’s procedural objections
and permitted the lawsuit to proceed.

8. COURT CASES SEEKING DAMAGES FOR
EMOTIONAL DISTRESS

In addition to court cases seeking continued
physiological support and court cases seeking dam-
ages for premature DDNC, there are also court cases
seeking emotional distress damages. In these cases,
families allege that clinicians were insensitive or
outrageous in how they treated or communicated
with the family of the patient after DDNC.

In older cases, families have recovered emo-
tional distress damages for inappropriate handling

of a dead body. For example, after the suicide of a
22-year-old man, a New Jersey hospital continued
physiological support for three days after DDNC
despite the parent’s objections. A jury awarded the
parents $140,000.%%

Morgan Westhoff—Oakland Children’s
Hospital, Oakland, California

In January 2013, 21-month-old Morgan Westhoff
died at Oakland Children’s Hospital after alleged
malpractice in repairing a blood vessel birth defect.
Westhoff’s parents did not dispute the brain death
diagnosis or request continued physiological sup-
port. But after Westhoff’s death, the hospital alleg-
edly engaged in outrageous conduct. First, it appar-
ently lied about an autopsy, leaving the Westhoff
family in “hours of cruel and unjust agony” as they
waited with their baby’s body for the coroner to ar-
rive. Second, the Westhoff family felt “betrayed, vio-
lated, and lost” when they later learned no autopsy
was ever conducted. Third, the hospital pressured
the family with “multiple aggressive requests” to do-
nate the baby’s organs. Fourth, the hospital sent re-
peated fundraising solicitations and surveys. The
Westhoff family sued for negligent infliction of emo-
tional distress, intentional infliction of emotional
distress, and fraudulent misrepresentation.’®

9. PREGNANCY LIMITATIONS ON DDNC

One striking example of the conceptual prob-
lems with DDNC, discussed in section 2 above, is
that dead women can still gestate a fetus.'* This is
not just a theoretical possibility. The birth of such
babies is periodically reported in the media.'*® These
pregnancies are almost always continued with the
consent of the family. An interesting legal question
is whether a pregnancy may (or even must) be con-
tinued, even without family consent.

States take four different approaches to the ef-
fect of an advance directive if a patient is pregnant.
Depending on the jurisdiction, a woman’s advance
directive will have: (1) no effect; (2) no effect, if it is
probable that the fetus will develop to live birth; (3)
no effect, if the fetus is viable; or (4) no effect, un-
less rebutted by the patient’s instructions.

These limitations remain controversial and prob-
lematic for incapacitated pregnant patients. Indeed,
lawsuits in Washington State and North Dakota have
challenged similar statutes as unconstitutional in
that they impose undue burdens on the right to ter-
minate pregnancy, deprive women of liberty with-
out due process, and discriminate on the basis of
gender, in violation of the equal protection guaran-
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tee. But those cases were brought by healthy, non-
pregnant women. They were not “ripe” for adjudi-
cation, because there was not yet a live case or con-
troversy. The claims depended upon contingent facts
and future events that might not occur. So, the courts
would not rule on them.” The basic rationale of
the ripeness doctrine is to prevent courts from en-
tangling themselves in abstract disagreements and
to protect parties from judicial interference until the
effects of the law are felt in a concrete way."*®

In short, the status of these statutory limitations
on the rights of incapacitated (but living) pregnant
women to refuse life-sustaining treatment (through
an advance directive or surrogate) remains ethically
and constitutionally uncertain. But what is more
certain is that these limitations should have no ef-
fect once a pregnant patient is dead.™ This was con-
firmed in a high-profile case earlier this year.

Muiioz v. John Peter Smith Hospital—
Fort Worth, Texas

On 26 November 2013, 33-year-old Marlise
Muiioz apparently suffered a fatal pulmonary em-
bolism." She was found by her husband, Erick
Muiioz, unconscious on their kitchen floor. She had
lain there, not breathing, for some minutes. She was
taken to nearby John Peter Smith Hospital, where
doctors put her on ICU technologies, including a
ventilator, and restored a heartbeat. But doctors soon
determined that she was dead.”*

Her husband asked physicians to stop physi-
ological support, but hospital staff refused. At the
time, Mufioz was 14 weeks pregnant. The hospital’s
position was that it has no choice but to maintain
her body artificially. Texas law, hospital officials
said, does not permit removing ICU technologies
from a woman who is pregnant. Indeed, the Texas
Advance Directives Act provides that “a person may
not withdraw or withhold life-sustaining treatment
under this subchapter from a pregnant patient.”**

But the Texas law, like similar laws in other
states, is almost always applied when the woman is
incapacitated and terminally or irreversibly ill. It
does not apply to a pregnant patient who has died.
The Texas Advance Directives Act defines “life-sus-
taining treatment” as that which “sustains the life
of a patient and without which the patient will
die.”** Because Muiloz had died, neither cardiop-
ulmonary nor any other form of support was or could
be “life sustaining.” In short, the law requires only
that a living pregnant woman be kept alive.™

Erick Mufioz filed a lawsuit charging the hospi-
tal with “cruel and obscene mutilation of a deceased
body.” The court held that the Texas Advance Di-

rectives Act did not apply to Mufioz because she
was dead.' Two days later (exactly two months af-
ter Mufioz’s hospital admission), the hospital fol-
lowed the court’s order and stopped physiological
support.’®

CONCLUSION

For decades, DDNC has been widely accepted.
But it has never been universally supported. Re-
cently, the near consensus position has been increas-
ingly subjected to persuasive criticisms and serious
concerns.'’ Longstanding disagreements over
DDNC’s validity have been reignited. Controversies
over DDNC have “taken on new life in medical, ethi-
cal, and public debate.”?®®

Notwithstanding this academic and public de-
bate, the law concerning DDNC remains settled.
Moreover, the legal status of DDNC is itself unlikely
to be displaced. But as conflicts, disputes, and un-
certainty continue to grow, other legal changes may
be coming. These include: (1) a national standard
for measuring DDNC; (2) more accommodation re-
quirements like those in California, New Jersey, and
New York; (3) explicit safe harbor legal immunity
for stopping physiological support after DDNC; and
(4) special dispute resolution mechanisms to resolve
DDNC disputes faster than the month-long judicial
processes in the McMath and Lopez cases.
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