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ACCME Core Competencies 

 

Patient Care:  Practitioners are expected to provide patient care that is 

compassionate, appropriate, and effective for the promotion of health, prevention 

of illness, treatment of disease and at the end of life. 

Medical Knowledge:  Practitioners are expected to demonstrate knowledge of 

established and evolving biomedical, clinical and social sciences, and the 

application of their knowledge to patient care and the education of others. 

Practice Based Learning and Improvement:  Practitioners are expected to be 

able to use scientific evidence and methods to investigate, evaluate, and 

improve patient care. 

Interpersonal and Communication Skills:  Practitioners are expected to 

demonstrate interpersonal and communication skills that enable them to 

establish and maintain professional relationships with patients, families and other 

members of the health care teams. 

Professionalism:  Practitioners are expected to demonstrate behaviors that 

reflect a commitment to continuous professional development, ethical practice, 

and understanding and sensitivity to diversity, and a responsible attitude towards 

their patients, their profession, and society. 

Systems Based Practice:  Practitioners are expected to demonstrate both an 

understanding of the contexts and systems in which health care is provided, and 

the ability to apply this knowledge to improve and optimize healthcare. 
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The HealthPartners Institute for Education and 

Research designates this live activity for a maximum of 

1.0 AMA PRA Category 1 Credit(s)TM.  Physicians 

should claim only the credit commensurate with the 

extent of their participation in the activity. 

 

This program has been designed to meet the Minnesota 

Board of Nursing criteria for 1.2 contact hours of 

required continuing education. It is the responsibility of 

each nurse to determine whether a continuing education 

activity meets the criteria established by the Minnesota 

Board of Nursing. 

 

Other professional credits for continuing education 

(CEU) are available, per the standards of those 

professional organizations. 
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All evaluations, transcripts and CEUs are now being managed on 

myLearning.  Your attendance at the Grand Rounds will be noted in 

myLearning by the end of today.   

This information is added from the sign-in sheets so please 

make sure your name is legible.   

For those attending by remote access --- please send your sign-

in sheets to the person listed on the form. 

When you log into myLearning you will see your attendance 

noted in the Grand Rounds session and you will be able to: 

View your learning activity details 

Complete your evaluations 

Claim CEU credit 

Print transcripts and certificates for your records 

Pre-register for upcoming Ethics Grand Rounds 

There are a lot of pagers and cell phones in this room --- please 

keep them on silent.  If you must leave and return, please do so as 

quietly as possible. 

Bathrooms are available outside either exit door and telephones are 

available out the door to your right. 6 

Objectives: 
 

1. Understand current legal 

developments related to medical  

futility policies. 

2. Learn how law and ethics interact 

around the topic of medical futility. 

3. Appreciate how discussions of medical 

futility relate to clinical practices. 
 

There will be time for questions at the 

end of the presentation. 
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Mardell  Opitz 8 
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Surrogate 

driven        

over-treatment 

Surrogate 

 

   LSMT 

Clinician 

 

  CMO 
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1136 patients 
 

11%  futile” 
 

8%   “probably  

         futile” 

JAMA Intern Med. 2013;173(20):1887-1894 

15 16 

Clinician 

driven        

over-treatment 

17 18 
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10_physicians 
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1. Causes 

2. Prevention 

3. Consensus 

4. Intractable 

5. ATS policy 

24 

Causes 
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1.  Surrogate  

  demand 
 

2.  Provider   

  resist 
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 Surrogate 

demand 

28 

Cognitive 

29 30 

Iatrogenic 
 

Inadequate communication 
 

Uncoordinated, conflicting 
 

Undue pressure 
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31 

Mistrust 

32 

33 34 

35 
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37 38 

Emotional 

Barriers 

39 40 

41 42 

Psychological 

Barriers 
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43 44 

45 

 

46 

47 

   Never give in, never give in,     

   never, never, never, never, . . .  
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51 52 

53 54 

Religion 
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57 

 “religious grounds were 

more likely to request 

continued life support in 

the face of a very poor 

prognosis” 
 

            Zier et al., 2009 Chest  

       136(1):110-117 

59 60 
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61 

 20%:  “More 

important to 

prolong life.” 
 

             National Journal  (Mar. 2011) 

              Archives Surgery (Aug. 2008) 

    

65 

 Clinicians 

resist 

66 

Avoid 

patient 

suffering 



12 

67 

 

  “This is the Massachusetts 

General Hospital, not Auschwitz.” 

69 

 “I do not see much 

difference between 

what we are doing      

. . . and . . . atrocities 

. . . in Bosnia.” 
70 

Moral 

distress 

71 72 

Absenteeism 
 

Retention 
 

Quality 
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73 

Integrity of 

profession 

74 

75 76 

Stewardship 

77 

Limited ICU beds 

ER boarding 

Antibiotic resistance 78 

Distrust 

surrogate 
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79 80 

Prevention 

Prevention 
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 71%:  “More important to 

enhance the quality of 

life for seriously ill 

patients, even if it means 

a shorter life.” 
 

        National Journal (Mar. 2011) 
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Rep. Blumenauer 

87 88 

EOL disclosures (NY, CA, MI, VT) 

89 90 

Limited effectiveness 

Side effects 

Options 
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91 92 

ptDA 

93 94 

95 96 

18-29  15%  

30-49  33% 

50-64  38% 

65-74  61% 

75+   58% 
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Informal 

Resolution 
Consensus 

99 

Consensus  

Intractable 

 

100 

101 

Prendergast  (1998) 
 

57% agree immediately  
 

90% agree within 5 days 
 

96% agree after more 
meetings 
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Garros et al. (2003) 

0%
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Fine & Mayo (2003) 

0%

20%

40%

60%

80%

100%

Immediate Three Days Eventual

Unresolved

Resolved
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Resolved

Unresolved

Hooser  (2006) 

2922 

105 

section 2.037 

106 

1.  Earnest attempts . . .  

     deliberate . . .  

  negotiate . .  
 

2. Joint decision-making 

. . . maximum extent . . 
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3. Attempts . . . 

negotiate . . .       

reach resolution . . . 
 

4. Involvement . . . 

ethics committee . . . 

 

108 
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95%  
109 

5% 

Transfer 

111 

Rare, but  

possible 

112 

113 

Intractable 

Conflict 

1. Covert 

2. Cave-in 

3. New surrogate  

4. Unilateral stop 
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115 

Covert 
 Without legal 

support to w/d or 

w/h openly and 

transparently, 

some do it covertly. 

D. Asch, Am. J. Resp. Crit. Care Med. (1995) 

119 

Cave-in 

120 

 “Why they follow the . . . 

SDMs instead of doing 

what they feel is 

appropriate, almost all cited 

a lack of legal support.” 
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121 

“Remove the 

__, and I will 

sue you.” 
122 

123 124 

 Legal 

Risk 

 “It is not settled law     

that, in the event of 

disagreement . . .           

the physician has           

the final say.” 
 

 Golubchuk v. Salvation Army Grace Gen. 

Hosp., 2008 MBQB 49 (Feb. 13, 2008). 
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Civil liability 
 

Battery 

Medical malpractice 

Informed consent 

State HCDA  

EMTALA 
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127 

Licensure discipline 

 

Criminal liability 
 

  e.g. homicide 
 

128 

 Providers have won 

almost every single 

damages case for  

unilateral w/h, w/d 

129 

Providers typically lose 

only IIED claims  
 

   Secretive 

   Insensitive 

   Outrageous 
130 

 

131 132 

$250,000 
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133 

 

134 

135 136 

Risk > 0 

137 

Liability averse 
 

Litigation averse  
 

  

138 

 Process = punishment 
 

 Even prevailing parties 

pay transaction costs 

    Time 

    Emotional energy 
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139 

Easier to cave-in 
 

Patient will die soon  
 

Provider will round off 
 

Nurses bear brunt 

140 

Defensive  

Medicine 

141 142 

143 

Get a new 

Surrogate New surrogate  
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Substituted 

judgment 
 

Best interests 
145 

Minn. Stat. 

145C.07(3) 
 

     Duty to act in good faith 

146 

147 

~ 60%   

accuracy 

      

149 

  More 

aggressive 

treatment 

Improve 

Surrogate 

Accuracy  
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• Acp 

• See Doug reccs 

152 

ptDA 

 

153 

 

154 

155 

Baby M 

156 
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157 

Surrogate Advance 

directive 

A B 
158 Albert Barnes 

159 160 

  Dorothy Livadas  
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163 

Surrogate Best 

interests 

A B 

  Gary Harvey 

“failed to follow 

medical advice” 
 

“failed to use     

good judgment” 

 Barbara Howe 

 Your own personal 

issues are “impacting 

your decisions” 
 

“Refocus your 

assessment” 

 

168 
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AMA Code Ethics 2.20 

 Though the surrogate‟s 

decision . . .  should almost 

always be accepted . . .  

situations . . . may require . . 

. institutional or judicial 

review . . .  

 

170 

 

171 

Evidence 

Burden / benefit 

173 

BUT 
Providers 

cannot show 

deviation 

 1  
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175 

Surrogates  

get benefit  

of doubt 

 2  

Good Bad ?? 
In re Helga     

    Wanglie  
      (May 1991) 

178 

Surrogates 

are faithful 

 3  
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181 

Consent 

and 

Capacity 

Board 

 

182 

183 

 

185 

Stop    

without 

consent Unilateral w/d 
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187 188 

 

189 190 

Consent 

and 

Capacity 

Board 

 

191 192 
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“If surrogate directs 

[LST] . . . provider 

that does not wish 

to provide . . . shall 

nonetheless 

comply . . . .” 
 

193 

Discrimination          

in Denial of             

Life Preserving  

Treatment Act 

194 

 

 

 

 

 

“Health care . . 

. may not be . . . 

denied if . . . 

directed by . . . 

surrogate” 
195 196 H.B. 1403  (2013) 

197 
SB 172, HB 309  (2012) 

198 
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199 

FRCP  

65 
200 

201 202 

Minn. Stat. 

145C.15 
 

      

203 204 

“A health care provider who is 

unwilling to provide directed 

health care . . . that, in reasonable 

medical judgment, has a significant 

possibility of sustaining the life of 

the [patient] . . . shall take all 

reasonable steps to ensure 

provision of the directed health 

care until the [patient] is 

transferred.” 
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205 

Jackie 
  

Schweitzer 

 
Minnesota 

Citizens 

Concerned 

for Life 

206 

Expressio 

unius  

est exclusio 

alterius  

Minn. Stat. 

145C.11 
 

      

207 

“administers health care 

necessary to keep the 

principal alive, despite . . . 

agent . . ., is not subject to 

criminal prosecution, civil 

liability, or professional 

disciplinary action . . .” 

208 

SDM Red Light 

Agent / POA Yes 

Default 

surrogate 

No; Maybe 

Guardian No; Maybe 

Not 

red  
210 
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Not   

green 

either 
211 

Yellow 

212 

213 

“generally 

accepted 

health care 

standards” 
 

 

216 
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217 

0%  13% 
 

 

Lantos, Am J Med 1989 
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223 224 

Safe harbor attributes 

Clear 

Precise 

Concrete 

Certain 

226 

Not just ambiguity 

 

Providers continue 

to create the 

“wrong” standard of 

care 

 

 

Dan Merenstein 
291 JAMA 15 (1994) 

 

228 
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 “general, if unofficial, 

consensus among most 

intensivists that surrogate 

requests . . . be granted even 

when patients are irreversibly 

ill and will not survive” 
229 230 

CPR 
 

Dialysis 
 

Mechanical 

 ventilation 
 

CANH 

ECMO 
 

ELAD 

 

231 

 

232 

 

= 
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235 

 You may stop LSMT 

for any reason 
  

 so long as               

your HEC agrees 
 

            Tex. H&S 166.046 

1.  48hr notice  

2.  HEC meeting 

3.  Written decision 

4.  10 days to transfer 

5.  Unilateral WH/WD 

 

239 
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242 

CA 

243 

WA 

244 

WI 

245 246 

S.B. 1114 

(Mar. 2009) 
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247 248 

249 250 

251 

 Treat  

 „til 

 transfer 
252 
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253 Miss. Code § 41-107-3 

 

254 

 

255 

 

256 

257 
Okla. H.B. 2460  (2012)   

258 
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259 

 

260 

261 

New ATS 

Policy 

 

263 

 

264 
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265 

 

266 

267 268 

1. Futile  

2. Inappropriate 

3. Provisionally   

inappropriate 
269 
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Time pressured decisions 
 

 Consensus among 

clinicians present 
 

 Case review to extent 

possible 

275 276 
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Problems 

with Texas 

287 

No substantive criteria 

 
 

 

 

 

 

Pure procedural justice 

If process is all you 

have, it must have 

integrity and 

fairness 
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Notice  

Opportunity to present 

Opportunity to confront 

Assistance of counsel 

Independent decision-maker 

Statement of decision 

Judicial review 

   Neutral independent   

   decision maker 
 

   Appellate review 
 

290 

1-5 members   48% 

5-10 members   34% 

 

  Mostly physicians, 

 administrators, nurses 

No community member 

requirement, like IRB 

 

< 10% TX HECs have 

community member 
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Other     

MN Law 
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Mary  

Kellett 

295 

H.F. 1656 

S.F. 908 

 

Sen. 

Nienow 

 296 
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