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To what degree does futile care disturb you (e.g., professionally, emotionally)?

Notatall Ao bit A fair amount An anormous amount

If you believe physicians should provide futile care in response to a family's request, which of
the following supports your belief (may choose more than one)?

Physicians may tsumsize Physicians may be
familes by rafusing prosacuted  they
o provids futle care

Physicians cannot accurstely A (| do not bafeve
Hanthy futie care physieianz should provide
refuse fomily requasts utie care, aven
Physicans do not have Physicans may be ns may los Provision of futie care
the sihical ight o susd ifhey refuse theirfoense f they s 2 standerd practics
overrda famiy requests Tamiy raquasts refuse famiy requasts

If you believe physicians should provide futile care in response to a family's request, which of
the following supports your belief (may choose more than one)?

Physicians may be

nnot sccurztaly WA [l do not balieve
prosacutad f they Jutie care physicians should provide
rafuse famiy requests utia care, even
Physicians do not have hysicins may be Physicians may o4 Provision of futle care
the sthical right 1o s i they reiuze ther foznse f ihel

=2 smndard pracice
overide famiy rquasts

“I'm afraid there’s really very little I can do.”
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4. Prevention

S.

6.

Consensus

Intractable

WHAT HAPPENS IN VAGUENESS,

STAYS IN VAGUENESS

ATS .

We help the world breathe

Bty

tical Gare Medicine




AMERICAN COLLEGE OF

Ji

H#l
il

I CT AN Y

P HY S
The Global Leader in Clinical Chest Medicine 2

EUROPEAN SOCIETY OF
NTENSIVE CARE MeDICINE

[, Astmopate egues’s
antbots 2 eatment fr

1) Clvoms should explan hat e
Tequested eament s efecve and
el te smgate reasons fo e

Futie fenventions that

treatment | cannotccompleh
the rended ananue M nacrcalyl
i
shoud consul another qualfed provider
. toluae te case.
3. Potentially
I I 1) stons shoud el i
In a‘p p ro p I ate the case o ety opportunesto

1. Futile
ohysiologialgodls | - request
1) Feoniepersstsorfhere s anydoutt | 2. A clnian refuses o proide
CPRina atentwit rigor
3) Clnicans shoud conide expent
prevent it s accurenes.

2 . I n ap p ro p Il ate about ety cemnaton, s
103
conslation o mediate the confict




Inappropriate | Treaimeniswhich | 1} Clinicans should work o understand e | 1. A surogate renuests long Provisionally | Treatments hat | Cispufe resolution should e accomplshed |1, A sumogate requests
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3) Clincians should consider ivolving expert | clinicians circumvent e PONDEE0TY SIS,
exsting e, but
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Table Z- Mod=l policy highlighting procedural steps for resclution

Figure 1- approach to th of disputed requests In ICUs of conflict regarding life-sustaining treatmeants
1) Prior to initiation of and throughout the formal dispute
- - resolution procedure, cl ians should enlist expert
| Can the physiological goals be achieved with | consultation to aid in achieving a negotiated agreement.
requested medical treatments? - - - T T
2) surrogate(s) should be given clear notification in writing
regarding the initiation of the formal conflict resolution
procedure and the steps and timeline to be expected in
this process.
No 2) Clinicians should obtain a second and independent
medical opinion to verify the diagnosis and prognosis
Futile treatment 15 thete a law o established, widely sccaptsd policy 4) There should be case review by an interdisciplinary
-Management outlined in that governs provision of the requested therapy? institutional committes
Table 1 ns, then

a willing
Id facilitate this

5) If the committes agrees with the ol
clinicia ould offer the option to
/ Yes - 1 another institution and

Inappropriate Treatment &) rees with the clinicians and no willing
Do clinicians believe there are competing ethical !
Management outlined in . ere . surrogate(s) should be informed
considerations that justify treatment refusal? A ;
right to seek a al ta an independent bad
able k

Fa) If no willing provider can be found and the surrogate

ves No does not seek independent appeal or the appesl affirms
P the clinicians sition, clinicians may withhold or
withdraw the contested treatments, and should provide
Provide requested treatments I high quality palliative care.

Provisionally Inappropriate Treatment
Managed via Procedural Resolution
Process (Table 2]

7B) If the committee agrees with the patient or surrogate’s,
request for life prolonging treatment, cli
provide these treatments or transfer the patient to a
willing provider.

Imminent death

Permanent unconscious Val u e

No survive outside ICU

Burdens > benefits Iad e n
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Prevalence

epidemic
proportions”

‘Which of the di ibes your i ‘with futile care
in the ICU (according to your definition)? () 2 ekt
0] 0
OriginalIvestigation

The Frequency and Cost of Treatment Perceived
toBe Futilein Critical Care

Thanh N Huynh, MD, MSHS; ricC. leerup, MD: Joshua . Wiy, MA; Terance D, Savisky, MBA, MA, PhD:
Diana Guse, MD: Bryan J. Garber, MD; NeilS. Wenger, MO, MPH

JAMA Intern Med. 2013;173(20):1887-1894. doi:10.1001/jamainternmed.2013.10261
Published online September 9, 2013.

> 33% ethics consults

(Vg WestVirginiaUniversity.

University of Michigan
Health System




causes

Surrogate
demand

Provider
resist

Cognitive

Public, % Professionals, %
Ouestion and Responses? (n=1006)  (n=774)

It doctors believe there is no hope
of recovery, which would you
refer?

Life-sustaining treatments 728 426
should be stopped and
should focus on comfort

Al efforts should continue 206 25
indefinitely

Surrogate
demand




latrogenic

Inadequate communication
Uncoordinated, conflicting

Undue pressure

What Yall Gon” Do

With Me?z

(Let’s talk about it)

The African-American
Spivitual and Ethical Guide
to End of Life Care
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By Gloria Thomas Anderson, MSW

Mistrust

.I% Home News Travel Money Sports Life Tech

News » Health & Behavior Finess & Nutrition ~ Your Health: Kim Painter ~ Swine Flu M

More 'empowered' patients question doctors'
orders

Updated 11h 9m ago | Commenis 68 | Recommend 4 E-mail | Save | Print | Reprints & Pems&ons\ﬂﬁ

By Mary Brophy Marcus, USA TODAY Share
In the past, most patients placed their
entire trustin the hands of their physician
Your doc said you needed a certain Add to Mixx
medical test, you gotit

Yahoo! Buzz

Facehook
Not so much anymore

Twitter
Jeff Chappell of Montgomery, Ala., recalls

More

avisita couple of years ago to a Charlotie
emergency room, near where the family

Eutha nrikn

“m not going to pull
the plug on granny”
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Barriers

Psychological

Barriers
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100%

"Iwas really hoping, what with all those new radiology treaments, rescue helicopters, aerobics TV

shows and what have you, that we might at least make a dent in it this year," WHO Director General Dr.

o] ,‘

Never give in, never give in,
NEVer, Never, NeVer, never, . . .

12
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Dcath

The D and N that Are Saving Lives Against All Odds

Sanjay Gupta, MD

Chief Med: l:al Correspondent, CNN. and New York Times
stselling Author ot Chasing Life

Electric field

ov/m

transcranial direct-current stimulation

Leci nest s une fufie .

J

autonomy

13



Public, % Professionals, %
Question and Responses® (n=1006)  (n=774)

I the doctors treating your family
member said futlity had been
reached, would you believe that
divin intervention by God

Religion

could save your fanmly

member?
Vs i4 195
o 30.0 61.1
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Chest 136(1):110-7

PewResearchCenter

MORE

sSurro g ate Views on End-of-Life

Medical Treatments
Growing Minority of Americans Say
d I I l an d Doctors Should Do Everything

Possible to Keep Patients Alive




Views About End-of-Life Treatment Over Time
% of US. adults
Diff.
1990 2005 2013 90-13
Which comes closer to your view?

There are circumstances in which a
patient should be allowed to die 73

Doctors and nurses should do
everything possible to save the life
of a patient in all circumstances

Don't know

Clinicians
resist

Hispanic
Catholic

Medical staff should do everything possible to
save patient's life in all circumstances

Avoid
patient

suffering

General Hospital, not Auschwitz.”

15



Integrity of
profession

Moral
distress

Absenteeism

Retention

e y Quality
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Stewardship

Utils

Marginal Utility

T~

~=

N

N

Quantity

~

Distrust

surrogate

P 4

17



66% accurate

50% = pure chance

Prevention

71%: “More important to
enhance the quality of
life for seriously ill

patients, even if it means
a shorter life.”

National Journal (Mar. 2011)

Quick
etiology

Most patients
do NOT want
futile treatment

Publie, % Professionals, %

(uestion and Responses? (n=1006)  (n=774)

If doctors believe there is no hope
of recovery, which would you

prefer?
Life-slstaining reatments 026
should be stopped and

should focus on comfort
Al efforts should confinue 206 25

indafinitehs
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Dying at Home: Wishes vs. Reality

80
70

60 -
50 ~
40
30 +
20
10
0

Wish Te Die At Home Die At Home

Percent

More
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Earlier

M((¢

EOL disclosures (NY, CA, MI, VT)

ACP

Continuing Medical

American Society of Clinical Oncology

Making a world of difference in cancer care

Ecucaton Credits ASCQ

- ‘.'\. 4y

Limited effectiveness
Side effects

Options

TIMEoDEATH
'W|sely

he ABIM Foundatior
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¥

Medicare
SP1CC
p]3eneﬁts

: a special way of caring for pecople
2 who have a terminal illness
This booklet explai

Better
ACP
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PewResearchCenter

Vlews on End-of-Life
Medical Treatments

Growing Minority of Americans Say
Doctors Should Do Everything
Possible to Keep Patients Alive

consensus

22
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Negotiation &

Mediation
Transfer

New Surrogate

Q g
© ©

Clinician
Stop Go

10

9
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Total cases of Family concensus ~ Family concensus
limited nonbeneficial ~ after 1 meeting after 2 meetings

treatment

Fanmily concensus

after 3 meetings

No family concensus:
unilateral decision

Nonbeneficial Treatment and Conflict Resolution: Building Consensus

Craiig M Nelsan, PhD, CLS; Blanca Arriols Mszareth, MSW

Negotiation

Mediation

Prendergast (1998)

57% agree immediately

90% agree within 5 days

96% agree after more
meetings

23



Garros et al. (2003)

100%
90%
80%
70%
60%
50%
40%
30%
20%
10%

(%)

I Unresolved
B Resolved

2d 3+ Eventual

Hooser (2006)

B Resolved
O Unresolved

1.

Earnest attempts . . .
deliberate . ..
negotiate . .

2. Joint decision-making

. maximum extent . .

Fine & Mayo (2003)

Immediate Three Days Eventual

Code of

@ Unresolved
M Resolved

Medical Echics

Judicisl Affairs

section 2.037

SMoie

3. Attempts . . .
negotiate . . .

reach resolution . . .

4. Involvement . . .

ethics committee. ..

24



Consensus

Transfer
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Stop Go

Replace
Surrogate

Substituted
judgment

Best Interests

Conn. Gen. Stat.
19a-580e(a)
19a-575a(a)
19a-577

26



More
aggressive
.| treatment

Code of
Medical Ethics

szl e B rreercan Meed icad 8 s soesia ton

S o Db s e il B

2.20: “surrogate’s decision . . .
almost always be accepted”

AN

~ 60%

accuracy

Improve
Surrogate
Accuracy

27



You’re
Fired! .

Reasons to

Replace

Conn. Gen. Stat.
19a-580c(b)

“claim that the actions of
the person named as
health care representative
would interfere”

Terry Mace
Parents battle foricustody after wife moyesie >

28



State of Minnesota : FILED District Court
FEB~4 py ). Probate Division
County of Hennepin Y: PRon e fae Judicial District: Fourth

HENTa
FOURTA LY 24 iSagpurt File No. 27-GC-PR-111-16

In Re: Emergency Guardianship of

AIBorcN . Barnes, Order Appointing Emergency Guardian

Respondent

This matter came on for hearing on February 2, 2011 before the District
Court on a petition seeking an emergency appointment of a guardian for the
Respondent named above. The matter, having been considered by the Court
and the Court being duly advised in the premises now makes the following:

FINDINGS OF FACT

Surrogate | Advance
directive

Dorothy Livadas

29



s|] Evidence

Burden / benefit

o 1 2 '3 4 '5 ‘6

“failed to follow
medical advice”

“failed to use
good judgment”

Surrogate| Best

Gary Harvey

?’ 3 '

! Barbara Howe

30



Your own personal
issues are “impacting
your decisions”

“Refocus your
assessment’

Providers
cannot show
deviation

Surrogates

get benefit
of doubt

LIMITS of
surrogate
replacement

31



Surrogates
loyal & faithful

Consent
and
Capacity
Board

Ontano

32



Intractable
Conflict

1. Covert

2. Cave-in

3. Act w/o consent

33



Covert

PROPORTION OF PHYSICIANG (1 = 726) WHO WITHHELD

LIFE-SUSTAINING TREATENT ON THE BASIS OF MEDICAL FUTILITY

Consent Slahs L “(qﬂ

\Wihout the witan or oval conse of the patien! or famil 219 (25%)
(Without the knowledge of the patent or famiy | 120 (14%)

Desote the obiections of the pafient or ami 28 (%)

e —— [DANGER]

D. Asch, Am. J. Resp. Crit. Care Med. (1995)

Providers have won

almost every single

damages case for

unilateral w/h, w/d

34



Consultation
expected

Secretive

Distress

Insensitive
foreseeable

Outrageous

Valentin v. St. Francis

Hosp. (Conn. Super.
Hartford 2005)

SAINT FRANCIS

Il' Hospital and Medical Center

O’Connell v.
Bridgeport Hosp.

(Conn. Super. 2000)

QP4 BRIDGEPORT
, HOSPITAL

YaLE New HaveN HEALTH

Marsala v. YNHH
(Conn. Super. 2013)

YALE-NEwW HAVEN
HQ§P1TAL

Cave-in

35



Perceptions of “futile care” among caregivers in intensive
care units

“Remove the
__,and | will

CALAT 007177 10)1201:8

Robert Sibbald MSc, James Downar MD, Laura Hawryluck MD MSc

“Why they follow the . . .
SDMs instead of doing
what they feel is

appropriate, almost all cited
a lack of legal support.”

211

Easier to cave-in

Patient will die soon
Provider will round off

Nurses bear brunt

36



Civil liability
Battery
Medical malpractice
Informed consent
State HCDA
EMTALA

Licensure discipline

Criminal liability

e.g. homicide

37



$250,000

A thorough and
accurate medical
record is evidence

that the doctor
provided appropriate
care and can be
strong evidence

that the physician
complied with the
standard of care.

High

Funcson

Low ! / Death
Time
W '.‘.,'”-.. SA XA
—— Cancer(nes)
w—  Organ tadure (n=6)
e Physical and cognitive frailty (n=7)

Othes [n=2)

Few
successful

38



Liability averse

Litigation averse

Manning (Idaho 1992)
Rideout (Pa. 1995)
Bland (Tex. 1995)

Wendland (lowa 1998)
Causey (La. 1998)

A :
ALLIANCE DEFENSE FUND

Defending Our Firat Liberty

Process = punishment

Even prevailing parties
pay transaction costs

Time

Emotional energy

39



Mass. Med. Society (Nov. 2008)

DOCTOR SURVEY

]
Acti 2% ordered for
o defensive reasons

Hospital 13.026
admissions

Lab tests 17.9%6

X-rays 21.9%06

Medicine

MRI studies

2494.0%

27 .4%0

CT scans 27 .6%06

Specialty

referrals 28 See

& Covert
——— Cave-in

Mile A1 DOT

40



Stop
without
consent

The Lone Star State

You may stop LSMT
for any reason

- with immunity

- if your HEC agrees

Tex. H&S 166.046

41



1. 48hr notice HEC

2. Written decision

3. 10 day transfer

TWASHINGTON STATE MEDICAL ASSOCIATION

HOUSE OF DELEGATES

Subject Legal Protection for Physicians When
Treatugnt is Considered Futle

Resolution: C-5
(4:09)

Tntroduced by: King County Medical Society Delegation

Referred fo: Reference Conmittee C

Life Support Battle

Reouton. 548 TITLE: LEGAL SUPPORT FOR NONBENEFICIAL

TREATMENT DECTSIONS
Author; H g Vit 1D,
Infrodneed IJll11 mD tul;;c;x?m (Ui CA
Endorsedby: Distt § Degtion Refeene Commifie E
o 46,208

RESOLUTION 1 - 2004
(read about the action taken on this resolution)

Wi

Introduced by: Michael Katzoff, MD and the Medical Society of Milwaukee County

ESOLVED) That the Wisconsin el Socety, concren mh A e cein thﬂ Teican Medid
scetion, Medical oy i o Care ply E-LLST supprs e s f e egistin
Wi satlsies gy snchoned el proess [ cm e egarting At e,
ol e e Tes Ao Diefes A o 1080,

Subject: Futility of Care

=
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ErecuteBraneh ) vt Brnch

Legislative Branch
\

MEDICAL FUTILITY &
MARYLAND LAW

Tuesday, November 30, 2010
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CASN >

Mational Level

[N _Governm E-Il'[-.___,.,/

State Level

k._____Eq:r-.rernm Err:t-_'____./

Miss. Code § 41-107-3

transfer

)

Y

5

p, A .
N s ‘

) — y 114
~ e

L.B. 564 (2013)

41
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Hubbard
Lake

Lake Huron

\
OKLAHOMA

Okla. H.B. 2460 (2012)

HIPAA PERMITS DISCLOSURE OF COLST TO OTHER HEALTH CARE PROFESSIONALS AS NECESSARY
DNR/COLST Patient Last Name
CLINICIAN ORDERS

for DNR/CPR and OTHER LIFE SUSTAINING TREATMENT

Patient FirstMiddle Initial

Date of Birth

FIRST follow these orders. THEN contact Clinician.

DO NOT RESUSCITATE (DNR) * CARDIOPUL

(ONARY RESUSCITATION (CPR)
[0 DNR/Do Not Attempt Resuscitation
(Allow Natural Death)

‘ For patient who is breathing and/or has a pulse, GO TO SECTION B - G, PAGE 2 FOR OTHER
INSTRUCTIONS. CLINICIANS MUST COMPLETE SECTIONS A-1 THROUGH A-5

0 CPR/Attempt Resuscitation

40

22012 Pagefof2
Maryland Medical Orders for Life-Sustaining Treatment (MOLST)
Pabient's Last Name, First, Middie Irebal Date of Buth

O Male O Female

This form includes medical orders for Emergency Medical Services (EMS) and other medical personne! regarding cardiopulmenary resuscitation and
other life-sustamning treatment options for a specific patient. It is valid in all health care faciities and programs throughout Maryland. This order form
shall be keot with other active medical orders in the patient’s medical record. The physician of nurse practtioner must accur and lsgibly complete
the form and then sign and date it. The physician or nurse practitoner shall select onfy 1 choice in Secton 1 and only 1 choice in any of the other
Sections that apply to this patient. If any of Sections 2-9 do not apply, leave them blank. A copy or the onginal of every completed MOLST form must
be given to the patient or authorzed decision maker within 48 hours of completion of the form or sooner if the patient is discharged or transferred.

A-1 Basis for DNR Order
Informed Consent - Complete Section A-2
Futility - Complete Section A-3

A-2 Informed Consent
Informed Consent for this DO NOT RESUSCITATE (DNR) Order has been obtained from:

Name of Person Giving Informed Consent (Can be Patient) Relationship to Paticnt (Write “self™ if Patient)

A-3 Futility (required if no consent)

[ 1 have determined that resuscitation would not prevent the imuminent death of this patient should the patient
experience cardiopulmonary arrest._Another clinician has also so determined

CERTIFICATION FOR THE BASIS OF THESE ORDERS: Mark any and all that apply

| hereby cerify that these orders are entered as a result of a discussion with and the informed consent of:
the patient, or
the patient’s health care agent as named in the pafient's advance directive; or
the patient’'s guardian of the person as per the authority granted by a court order; or
the patient’s surrogate as per the authority granted by the Heath Care Decisions Act; or
if the patient is a minor, the patient's legal quardian or another legally authorized aduft
Or, I hereby certify that these orders are based on:
ictons in th

g
documentation must be contained in the patient's medical records

45



Ontano

and

Capacity
Board
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“If surrogate directs
: [LST] ... provider
b | that does not wish

Empfp[ STf,,r ’-Bﬁf," to provide . . . shall
&L nonetheless
z comply .../

Discrimination “Health care . .

in Denial of . may not be . ..

Life Preserving denied if . ..

Treatment Act directed by o
surrogate”




LI

OKLAHOMA

Yes

Agent / POA

Default No; Maybe
surrogate

Guardian No; Maybe

48



a1l

“I

come in .

..and
use the
law to

say stop”

Life & death stakes

Unclear facts

Unclear law

49
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Physician “withholds,

removes . . . life support .

. . of an incapacitated
patient shall not be
liable provided (1) . . .

2)...(3)..”

terminal condition
or

permanently

UNCONSCIouS

“attending
physician has
considered the
patient's wishes”

“Imformed
consznt of
OK”

51



Marsala v. YNHH
(Conn. Super. 2013)

“

YALE-NEwW HAVEN

HQ§P1TAL

“‘No current
law exists

that will give

.. . iImmunity
... Ifyou
refuse to

treat a F

certain way.”
%udge Robert K. Killian Jr.

“best medical “in accordance with
the usual and
customary

judgment of

the attending standards of
physician” medical practice”

52



NORMAL INFANT

ANENCEPHALIC INFANT

BRAIN STEM
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Safe harbor attributes

Clear
Precise
Concrete

Certain

N
(© W.P. Armstrong 2001

—--.._,._‘--_-_"--_

Safe Harbor

54



Measurable
procedures

CT

Vague
substantive
standards

55
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Thaddeus Mason Pope

Director, Health Law Institute
Hamline University School of Law
1536 Hewitt Avenue
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Medical Futility Blog

Since July 2007, | have been blogging, almost
daily, to medicalfutility.blogspot.com. This
blog is focused on reporting and discussing
legislative, judicial, regulatory, medical, and
other developments concerning medical futility
and end-of-life medical treatment conflict. The
blog has received over 550,000 direct visits.
Plus, it is distributed through RSS, email,
Twitter, and republishers like Westlaw,
Bioethics.net, Wellsphere, and Medpedia.
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