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The rise of a severeign profession
and the making of a vast industry
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Deference

Delegation

Normally -

Custom is just
evidence on
standard of care
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Tort law “gives the medical
profession . . . the privilege,
which is usually emphatically
denied to other groups,

of setting their own legal
standards of conduct, merely
by adopting their own
practices.”

Custom is what experts say

Jury makes no normative,
value judgments

Jury does not say “X is what
docs normally do, but they
OUGHT to do x+1.”

T. J. Hooper 60 F.2d 737 (2d Cir. 1932)



“In most cases reasonable
prudence is in fact common
prudence; but strictly it is never
its measure; a whole calling may
have unduly lagged . ... It
never may set its own tests,
however persuasive be its
usages. Courts must in the end
say what is required; there are
precautions so imperative that
even their universal disregard
will not excuse their omission.”

Helling v. Carey, 519 P.2d 981 (Wash. 1974)
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Custom defines
standard of care

Futility red lights

Mandated
disclosures
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“If surrogate directs
[LST] ... provider that
does not wish to
provide . . . shall
nonetheless comply . ..

”n

Clinician

CMO

Surrogate

LSMT

Discrimination
in Denial of
Life Preserving

Treatment Act
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“Health care...
. may not be . ..

denied if . ..
directed by . ..

surrogate” OKLAHOMA
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Informed
consent is one
type of medical
malpractice

2 main ways
to measure
MD duty
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Legal duty of
informed consent
usually framed in
terms of tort and
negligence

What to disclose?

Not everything

You can’t send patient
to med school

Material risk
20+ states

Reasonable MD
20+ states




Reasonable physician

e Duty measured by custom
® Like malpractice

e What a prudent physician
would disclose under
circumstances

At least in material
risk jurisdictions,
duty to disclose EOL
options has existed
for decades
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Material risk

e Duty measured by
patient needs

e What a reasonable
patient would deem
significant

Not happening

e.g. EOL treatment

Health Care Costs in the Last Week of Life

Associations With End-of-Life Conversations

Arch Intern Med. 2009;169(5):480-488
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Ori1GINAL RESEARCH IMPROVING PATIENT CARE “  Associations Between End-of-Life Discussions, Patient
genlal Healt{\h!s}al:lsif;laﬁ?re Near Death, and Caregiver
ereavemen
End-of-Life Care Discussions Among Patients With Advanced Cancer e e 00 BTSN pj . Wright, Bachus Zhang Alaka Ray, o1 s

A Cohort Study JAMA. 2008:300{14) 16651673 (40110, 1001/}ama 300 14 1665)

Jeanifer W. Mack, MD, MPH; Angel Cronin, MS; Nathan Taback, PhD; Halden A. Huskamp, PhD; Nancy L. Keating, MD, MPH;
Jennifer L. Malin, MD, PhD; Cralg C. Earle, MD, MS¢; and Jane C. Weeks, MD, MSc

— EOL discussion
Table 4. Timing of First End-of-Life Care Discussion for Patients Who Died* Late tl m I ng I e S S

‘Months Batiwoan Diaghosls Pationts, n ‘Madlan Days Batwasn End-of. Life Care Patients for Wihom Discussion Occutrac
and Death Discusslon and Death (1QR) <1 mo Before Death, %
< 165 102 NA
5] b U (15 7 a gg ress I Ve
b m 5(19-97) )
89 18 47 (16-160) ) .« .
412 ) 54(15-23) ¥
B B 80324 ] l I l e d I CI n e
Ovenal 99 A(B-75) NA
50
@ Associations Between End-of-Life Discussions, Patient . . .
Mental Health, Medical Care Near Death, and Caregiver Dyl ng at Home: Wishes vs. Reallty
Bereavement Adjustment
Orine arikcls and Nisteq conlem Alexi A. Wright; Baohui Zhang; Alaka Ray; et al. a0
JAMA  2008,300(14).1665-1673 (doi-10.1001jama 300 14 1665)
. . 70 67
EOL discussion 60
= 50
. . c
Earlier hospice referral g 40
g 3 O 14
Better patient QOL 20
. 10
Better family bereavement o ,
s1 Wish To Die At Home Die At Home

Legislative Finding:

“patients with reduced life
expectancy due to advanced
illnesses . . . are often unaware
of their legal rights, particularly
with regard to controlling end-of-
life decisions.”




1991

Duty on facilities
Upon admission

Apprise of AD rights
under state law

e
Life-Sustaining Treatment (POLST)
oot
i

on: Otfor food by mouth If feasible and desired.
1 Batined trist parioa of arificial nutrition by tube.
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Patient Self
Determination
Act

Last 5
years at
state level

National POLST Paradigm Programs

‘s
I tndorsed Programs

Developing Programs
No Program (Contacts)
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General Assembly Raised Bill No. 413

LCO No. 2057

02087 PH e

Referred to Committee on PUBLIC HEALTH

February Session, 2014

Introduced by:
(PH)

1996

2008
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healthcare facilities must
determine “which of those
individuals who do not have
a [POLST] should be offered
the opportunity to
complete [one].”

Utah Admin. R. 432-31 (2011)

& PLSRIBUS UNu,
{% . 2 :!'
e 3

o
TUEBOR

Michigan Dignified Death Act
Mich. Comp. Laws 333.5651

B

CALIFORNIA REPUBLIC

Right to Know End-of-Life Options Act
Cal. H&S Code 442.5
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When . .. provider diagnoses .
.. terminal illness, . . . shall,
upon the patient’s request,
provide . .. comprehensive
information and counseling
regarding legal end-of-life
options.

Right to have comprehensive pain
and symptom management

Meaning and availability of
hospice care

Right to give individual health
care instruction (POLST; AD)

2009
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Prognosis with or without
disease-targeted treatment

Right to accept disease-targeted
treatment, with or without
palliative care

Right to refuse or withdraw from
life-sustaining treatment

Attend to emotional cues,
ability to absorb...

Patient's Bill of Rights for Palliative Care
& Pain Management (vt Stat. tit. 18 § 1871)
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e a\\/ -

MKF

Maryland S.B. 546, H.B. 30 Ariz. S.B. 1304

2010

Palliative Care Information Act
NY Pub. Health L. 2997¢

1Mmi CA: “upon the
Slmllar to CA patient’s request”
But better NY: “shall offer to
provide”
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2011

Palliative Care Access Act
NY Pub. Health L. 2997d

2012

Massachusetts Act Improving the
Quality of Health Care & Reducing Costs
through Increased Transparency,
Efficiency & Innovation

2014

Hospital Licensure Regulations
105 CMR. 130.1900
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California

No separate penalties

But defines duties under
common law

JAMES GEAGAN, Esg sSBN 68921&
LAW OFFICES OF J. S GEAGA!

2 | 846 Broad
Snnnn‘;::c')v\-;ﬂ'!ﬁ E%’m
3 A COUNTY
Telephone: (707) 939-9593 ALAMEDA
4 || Facsimile: 570 996-2460 MOV 1 § 2010
5 o ney fo Plaintifty CLERK OF THE SUPERIOR COURT
rgett and Carol Hargett By oA
s 5T
7
8 SUPERIOR COURT OF CALIFORNIA, COUNTY OF ALAMEDA
. UNLIMITED JURISDICTION
o BG 10547255
CARO! I, individaally, a Case No
5 e:m!/\d.mmstr tor of the Estal
2 Hargert-Besbes, decea e and COMPLAINT FOR DAMAGES
SOSE 1 (iglatio elfare & Lnstitutions
ade §1560i) et seq.; Intentional
Plaintiffs 3 Infliction of Emaotional Distress;
Ngg nt Infiotion of Emotional
Distress)
TAS HEALTHCARE
CO‘R‘PnRATIO'N CHEMED, a

E nnnnnn REY A. MA
M. BINDU CHDE‘R.A MD., SU‘:AN
LOND]  MARIETTA

ABALOS- GA.'LITD M ’D. and DOES 1 -
S EY FAX

Defendants. i
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New York

$2000 civil penalty

S5000, if repeat violations

1 year prison, if willful

Michelle
Hargett

terminal
pancreatic
cancer

15
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S o R . o
Other gaps - b fieteral
.o § B ) S
Other mandates e -

Breast reconstruction coverage
N.Y. A.B. 10094, S.B. 6993 (2010)

Breast density
Cal. S.B. 1538 (2013)

4 types of
opposition
to mandated
disclosures
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STATEMENT OF PRINCIPLES
et OMN THE
g, 2011
e ROLE OF GOVERMMENTS

' IN REGCULATING THE
Law on End-of-Life Care Rankles PATIENT-PHYSICIAN
Doctors
By JANE E. BRODY - Statement of Prncipls of the

American Colkme of Physicians
lube 201z

EoBSTETR..C
£© 4y,

“Laws . . . should not mandate
. provision . . . of information
. that, in the physician’s
clinical judgment and based on
clinical evidence and the norms
of the profession, are not
necessary or appropriate . ...

Usigoopa®
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Trust us to elicit
Response & document Pt

preferences

The NEW ENGLAND JOURNAL of MEDICINE

SOUNDING BOARD

Legislative Interference with the Patient-Physician Relationship
Steven E. Weinberger, 1.0, Hel C, Lawrence Il M.D., Douglas £, Henley, M.,
Errol R. Alden, M.D., and David B. Hoyt, M.D.

[ contrast, government must avoid regulating
the content of the indwidual clinical encounter
without a compelling and evidence-based bene-
fit to the patient, a substantial public health us-
tification, or both,

18
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misreprese ntation e NEW ENGLAND JOURNAL of MEDICINE
and misuse of
medical information
in the pursuit of
. . ”
pa rt I Sa n a I m S Physicians and the (Woman'’s) Body Politic
“[L]egislatures have been
encroaching on the realm of y S
medicine . . . declaring ) o e T
medical ‘facts,” specifying or - L
forbidding medical :
procedures, and dictating to
dOCtorS What they mUSt Say” State Ultrasound Requirements in
;\b(_)rli(_)n P;'(_)(:e(lure : ‘
R
‘E‘Lz\.
Let’s not throw the baby out
with the bath water.

19
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Life-Sustaining Treatments Received (n = 1,606)* ¢

25%)|

20%

15% I
Ll

POLST Comfort ~ POLST Limited ~ POLSTFull  Traditional DNR  Traditional

Percent receiving life-sustaining treatments

Measures Only Interventions Treatment (n=626) Full Code
(n=300) (n1=335) (1=83) (n=262)
. atleast 0 day T foms, aaly
(Section B)wee inchuded
L i i 1V i, lysis, s favasive di R p—
ventlsor support

JAGS 58: 1241-1248, 2010 Treatment Faciles: Physicians
Orders for Life-Sustaining Treatmert (POLST) Progra.
‘Susan E. Hickman, PhD, Chiistne A. Nelson, PHD, RN, Narcy A Pertin, PhD, Ain H Moss, MD, Bemard J Hammes, PhD, and Susan W. Tole, MD.

Nursing facility residents divided by None vs. Limited /Full Treatments

Section A Section B Section C Section D
Resuscitation™ Medical Antibiotics™  Feeding Tubes*
Interventions*

Lim/Full None Lim/Full None Lim/Full

Oregon 0 0. 9.8% 9o

Wisconsin =~ 94

West Virginia  83.6 ' ‘ ! ! 3 63.7% 36.3%

*pe.os; ™ p< ool

Note: Analysis does not control for potential covariates including age, cognitive status, race, life status,
or hospice use

Source: unpublished Ro data - see Hickman, Nelson,

Perrin, Moss, Hammes, & Tollz (2010)
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“most common and
least successful

D PRINCETON UNIVERSITY PRESS

More Than Yqu Wanted to regulatory

Know: The Failure of _ _

Mandated Disclosure technique in
Omri Ben-Shahar & Carl E. Schneider Am e rica n IaW”

(April 2014)

Response

VOLUME 31 - NUMBER & - FEBRUARY 20 2013

Electronic Prompt to Improve Outpatient Code Status
Documentation for Patients With Advanced Lung Cancer

Jetmifer S. Temel, Joseph A. Greer, Emily R. Gallagher, Vicki A. Jackson, Inga T. Lennes, Alona Muizikansky,
Elyse R. Park, and William F. Birl

See accompanying editorial on pags 663

Conclugion
Tl prampts may inprove the rate and iming of code status docurnentation in tha EHR and Ongoi ng process
warart further investigation,

NOT a one-time event

21



Arch Intern Med. 2009:169(5):480-488

Discussed EOL Care Preferences

With Physlcian
Yes No

Variable (n=75) {n=10)
Medical care recelved during the last week of life, No. (%)

Intenslve care unit stay 2(27) 10(143)

Ventilator use 1(13) 10(143)

Resuscitation 1(13) §8.5)

Chemotherapy 4(53) 7(10.0)

Inpatient hospice used 8(10.7) 5(7.1)

Inpatient hospice stay =1 wk 4(53) 2(29)

Quipatlent hospice used 58(77.3) 40 (57.1)

Quipatient hospice stay =1 wk 52 (69.3) 34 (4856)
Place of death, No. (%)"

Intensive care uni 2(29) 9(132)

Hospital 15(21.7) 18 (26.5)

Inpatient hospice 5(7.2) 3(44)

Home 47 (68.1) 38 (55.9)

Wrong focus on

content of

information, than

manner of delivery

Continuing Medical
Education Credits

Learn More
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Response
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THE COCHRANE
COLLABORATION®

PCORI
CMMI

AHRQ

23



3/28/2014

Next 5 years:

Safe harbor for
using “certified”
PtDA

11310 CONGRESS
2D SESSION H R 4 1 06
[ ]

To provide for the development and dissemination of elinical practice guide-
lines and the establishment of a right of removal to Federal courts
for defendants in medical malpractice actions imvolving a Federal payor,
and for other purposes,

IN THE HOUSE OF REPRESENTATIVES

FeBRUARY 27, 2014

Copyright © 2003 David Farley, d-farley@ibiblioorg http:ibiblio.org/Daveldriy

"This is their new big carrot and stick method.”
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Questions
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Thaddeus Mason Pope
Director, Health Law Institute
Hamline University School of Law
1536 Hewitt Avenue

Saint Paul, Minnesota 55104

T 651-523-2519

F 901-202-7549

E TpopeOl@hamline.edu

W www.thaddeuspope.com

B medicalfutility.blogspot.com
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