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no scientific basis …
no meaningful evidence …
concerning lack of safety data …

Dr. Lin is 
not alone

Richard Wilkinson

Michael K Turner

Miguel R. Antonatos

Guito Cassagnol Wingfield

don’t administer 

ineffective & non-

beneficial therapies
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32

opening

“patient has [no] right 
to force a medical 
provider to provide … 
treatment against … 
professional judgment”

no “self-determination 

right to compel 

medical treatment”
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but

42

catastrophically 

critically ill

43

clinicians often 

recommend CMO

surrogates 

often agree
not always
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47 48

surrogate driven

over-treatment

surrogate will not

consent to CMO 

recommendation

surrogate

LST

clinician

CMO

inappropriateappropriate inadvisableadvisable
disproportionate

proportionate
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non-

beneficial

beneficial
ineffectiveeffective

abuseneglect
to stop Tx

to continue

consistent 
with    
reasonable 
medical 
standards

contrary    
to 
reasonable 
medical 
standards

60

typical 

response

61

cave-in
63

2014
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Medscape Ethics Report 2014 65

2022

69

“follow … SDMs 

instead of … what they 

feel is appropriate”

72

“common for physicians … 

provide … non-beneficial 

… treatments … against

their best … judgment”
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73

why?
common

74 75

“almost all cited 

lack of legal 

support”

“ethically … comfortable 

removing life support … 

but … lingering concerns 

about being sued …”

“even a case that … 

eventually gets thrown 

out is a major stressor, 

time drain, and hassle”

79

“remove the 

__, and I will 

sue you”
80
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82 83

physicians round off 

nurses bear brunt

84

85 86

here too
87

status quo    

= cave in

89 90

so…
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better
responses

roadmap

6 parts 1. prevalence

2. prevention

If prevention fails

have a conflict

what can you do 

3. consensus

4. new surrogate

5. new hospital

if none of   

that works …
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6. withdraw Tx 

without consent 6 ways to 

resolve your    

NBT conflict

103

prevalence
intensivists

ethicists
or intensivists

measures

700      

acute care 

clinicians Feb. 2015

“NBT is a 
problem”
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“NBT is common

among my

inpatients”

112

20%
2024

09/18/23 

115

“conflict . . . 

in ICUs . . . 

epidemic 

proportions”

ethicists
measures

117

33%

Physician Executive Journal (37 no. 6)

ethics 
consults
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20% ethics 
consults 15% ethics 

consults

Courtwright, 2015 J Crit Care 30(1):173–77

2 futility 
cases 
per month

UMN data

reasons2 reason1
126
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127

1990 15% 2005 22%

1990 15%

2005 22%

2013 31%
131

reason2
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significant NBT
in sum

too much

prevention

141

most patients do 

not want NBT

142

9/10 give up year of life 
to avoid dying in ICU



5/16/2024

17

145 146

most surrogates   

and clinicians want 

the same thing
147consensus within reach

148

how
assure congruence

149

patient

surrogate
or

150

patient
interventions

152 153

preferences 

goals 

values
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154

surrogate
interventions

155

1
156

ensure surrogate 

understands Pt

prognosis

May 
2023

“at least 1 of 5 core 

elements of shared 

decision making …  

missing from 95% … 

family meetings”

explain patient’s 

condition prognosis

elicit or assess 

understanding
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166

ptDA robust evidence 

shows PDAs are 

highly effective



5/16/2024

20

173

available 
and

certified

176

ensure surrogate 
understands Pt
prognosis

that’s #1

177

2

178

ensure surrogate 

understands

role of surrogate
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182 183

3

186

4

187

better 

communication

open 

ended 

question

more 

directive status quo
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Physician: “Mr. Smith, your 
wife is very ill. She suffered 
extensive brain damage when 
her heart stopped a week ago, 
and it is unlikely she will ever 
regain brain function. 

Intensive life support is 
keeping her alive, including 
medicines to maintain her 
blood pressure and a 
breathing machine.

Now, her kidneys have 

failed as well. Should we 

start dialysis if her 

kidneys do not improve?”

Mr. Smith (tearfully): 

Of course, Doctor. 
Won’t she die if you 
don’t? 

seek assent

not consent
197

announce plan:  

“we are going to…”  

silence = assent
198



5/16/2024

23

prevention
AD / ACP

surrogate training

better communication
but

203

limits to 

prevention

99497

99498

systematic review 

of 150 studies

800,000 people 
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37% not 
completed

even if AD 

completed
where is it?

76% of physicians 

whose patients

have ADs do not 

know they exist
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“among patients    
who … completed an 
advance directive … 
15% … in the medical 
record”

complete 
=

have

Pt have 
=

HCP have

plus, 
even with 

better ACP

223

if cannot prevent conflict

how can you resolve it

consensus
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226

most hospital policies

most society guidelines

227

negotiation

mediation
228

229

4 of 7 
steps

230

1. earnest attempts … 

deliberate … negotiate

2. joint decision making 

… maximum extent
231

3. attempts … negotiate 

… reach resolution

4. involve ... ethics 

committee

• WA policy?? why?
234
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95%
236

239 240

241 242

5/92
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246

57% agree immediately 

90% agree within 5 days

96% agree after more 
meetings

248

75%

80%

85%

90%

95%

100%

Immediate Three Days Eventual

Unresolved

Resolved

250

0%

10%

20%

30%

40%

50%

60%

70%

80%

90%

100%

1st 3+2d Eventual

Dallas Morning News

“Bills challenge care limits for terminal patients: 
Some say 10 days to transfer isn’t enough before 
treatment ends” (Feb. 15, 2007)

252

974

65
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not always HEC Forum (2022) 34:73

2023

95%
257

darn good
258

consensus
intractable

5%
260

but
261

tried reach 

consensus
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intensive 
communication

mediation
263

still no 

consent
conflict

265

clinician

su
rro

gate

stop go

stop

go X
266

replace  

surrogate
267

get consent from 

new surrogate

substituted judgment

best interests

269
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Rev. Code Wash.    

§ 11.25.140
agents

health care agent must    

“act in accordance with the 

principal's reasonable 

expectations . . . otherwise, 

in … best interest”

Rev. Code Wash.    

§ 7.70.065
default surrogate

“first determine … 
that patient … would 
… in the patient's 
best interests”

Rev. Code Wash.    

§ 11.130.325
guardian

“decision the … adult 
would make if … able … 
in accordance with the 
best interests”

responsibility

of the surrogate

act consistently

with patient’s 

known desires

otherwise, 

act in patient’s 

best interest
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but
280

~ 60%
accurate

283

more
aggressive 

treatment

surrogates 
often make 
bad decisions

incongruent
patient wishes

or

patient best interests

“surrogate’s decision ...     

almost always accepted”

educate

support
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remonstrate

but
292 293

clinicians should 

not follow “bad” 

surrogates

Rev. Code Wash.    

§ 11.25.140
terminate agents

297

surrogate 

replacement 

works
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models
for this

301

reasons

to challenge 5 1

surrogate lacks 

capacity 2
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surrogate has 

material COI
308 309

3
contradiction

AD →

 surrogate

4 known wishes →

 surrogate

“dad would not have 
wanted X”

“but I, just can’t let go”
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5 if no AD or 

known wishes

best interest →

 surrogate

320

sometimes 

surrogates should 

be challenged
321

sometimes 

surrogate should 

even be replaced

322

but
323

to surrogate 

replacement

limits 1



5/16/2024

37

providers 

cannot show 

deviation
326

2

surrogates get 

benefit of doubt

so…
surrogates 
often make 
bad decisions burdens

benefits
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3 surrogates 

are faithful
336

no new surrogate?

try new hospital

transfer
338

340

rare
342
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possible
343

but 

ICU days 

last 6 
months 
life

physician

347

variability

348

The luck of the 
draw: physician-
related 
variability in 
end-of-life 
decision-making    
in intensive care

Intensive Care 
Med. 2013
39(6):1128-32

Ben White et al
Med J Aust 2016; 204 (8):318
doi: 10.5694/mja15.01103
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hospital
352

variability

• piscitello

can find & 

make transfers but
356

no consent

no new surrogate

no transfer

intractable

conflict

normally, clinicians 

must follow

surrogate decisions
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but exceptions
you want to decline 

to comply with a 

health care decision

when easier  
cases

start with 

vocabulary

369
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370 371 372

4 terms
futile

legally proscribed

legally discretionary

potentially inappropriate

futile
intervention cannot

(at all) accomplish 

physiological goals

scientific 

impossibility
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goal = fill

example 1

example 2
antifungals for 
myocardial 
infarction

example 3 • Cpt rigor mortis

CPR when show rigor mortis or dependent lividity

example 4
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• Heart specific example in lit

even EMS protocols for “futility”

example 5

“futile” value free 

objective

394

may clinicians    

stop LST?
“futile” may & should 

refuse
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Futile

Legally Proscribed

Legally Discretionary

Potentially inappropriate

legally 

proscribed

treatment 

may accomplish

effect desired by 

the patient
>0% not 

“futile”

prohibited by … laws, 

judicial precedent,  

or widely accepted 

public policies

example 1
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might “work”

but illegal

example 2

example 3
if treatment 

request is legally 

proscribed→

may & should 

refuse

Futile

Legally Proscribed

Legally Discretionary

Potentially inappropriate

legally 

discretionary
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opposite of 

proscribed

laws, judicial precedent, or 

policies … give physicians 

permission to refuse to 

administer them

appropriate 
medicine

surrogate example 1

2015

example 2
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example 3

430

“imminent death”

3 days
http://healthvermont.gov/regs/ad/dnr_colst_instructions.pdf

example 4
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imminent 

demise
435

Sept. 2016

437

advanced metastatic disease 

advanced multi-system 

organ failure from sepsis

active clinical 

deterioration

not futile 
might be able to 

restart circulation
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but
actively dying

death impending 

imminent - hours

cardiac arrest just the 

start of an inexorable 

dying process that 

cannot be prevented

example 5

irreversible  
coma

no reasonable expectation 

patient’s neurologic function 

will improve sufficiently to 

allow the patient to perceive 

the benefits of treatment

possible additions 

legally discretionary

those are
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Trisomy 18

22-week gestation

ECMO
453

may clinicians    

stop LST?

legally 

discretionary

may & should 

refuse

Futile

Legally Proscribed

Legally Discretionary

Potentially inappropriate

harder  
cases
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potentially 
inappropriate

treatment

some chance of 

accomplishing  

effect sought by  

surrogate

not “futile”     
because  

might “work”

examples
MV for widely 

metastatic 

cancer

dialysis for 
permanently 
unconscious

any LST for 
irreversible 
coma

we call these 

“futility disputes”
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but
disputed Tx 
might keep 
patient alive 

is that chance  
or outcome 
worthwhile

not a 
medical 
judgment

value
judgment

“potentially”
inappropriate treatment

remind 
physician

vet & confirm  
your judgment
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2nd opinion

interdisciplinary 

institutional committee

due diligence

due process

reason for

helps get consensus

95%

assures carefully 

considered
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effective

July 8, 2024

“no … individual with    

a disability shall …   

be subjected to 

discrimination in 

medical treatment …”

84.56

“discrimination is 
particularly salient 
in the context of 
medical futility”

“may not deny or limit 

… treatment … based 

on … belief …   life  

with a disability is   

not worth living”
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but NBT 
PIT

Ben White et al
Med J Aust 2016; 204 (8):318
doi: 10.5694/mja15.01103

widely endorsed

basis NBT / PIT

no reasonable expectation 

patient will improve 

sufficiently to survive 

outside the acute care 

setting
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but
“discriminatory …   
deny … treatment 
[because it] cannot end 
dependence on 
intensive … care”

“idea … treatment 
cannot end dependence 
on intensive …  care …  
used to deny care … 
likely … discriminatory”

so… PIT

512

conclusion
you will see 

these conflicts
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options

try to 
prevent

w/ better communication        

w/ documentation Pt wishes

try to reach 

consensus
with more family meetings

with EC, palliative, chaplaincy… 

no consensus? more DR
try transfer
to another 
facility

try to replace
surrogate

use your fair 

multidisciplinary 

review process
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523

Thaddeus Mason Pope, JD, PhD, HEC-C 
Mitchell Hamline School of Law
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