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US_FDA

You are not a horse. You are not a cow. Seriously, y'all. Stop it. ‘ ’ M E R( : I(
3] w

no scientific basis ...

A POTTHIERIE
QUST GREAT!

NECTN
SO\D
outt

no meaningful evidence ...
concerning lack of safety data ...

Richard Wilkinson
&rs Dr. Linis Michael K Turner
not alone ,
‘ Miguel R. Antonatos
z Guito Cassagnol Wingfield
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“patient has [no] right " .
to force a medical no “self-determination

provider to provide ... right to compel
treatment against ...

professional judgment”

medical treatment”
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catastrophically

critically ill

clinicians often surrogates
recommend CMO often agree

not always




surrogate will not
consent to CMO

recommendation

appropriate

inappropriate

clinician

CMO

advisable

surrogate

LST

inadvisable
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surrogate driven

over-treatment

Vocabulary

proportionate ) )
disproportionate



beneficial non-

beneficial

consistent
with
reasonable
medical
standards

contrary
to
reasonable
medical
standards

cave-in

effective ineffective

Medscape

Physicians’
Views on
Today's Divisive
Social Issues
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neglect

to stop Tx

abuse

to continue

typical
response



Would you give life-sustaining
therapy if you considered it futile? o -
NO

moerenos [

19%

Medscape Ethics Report 2014 \‘-J

Perceptions of “futile care” among caregivers i intensive
care units

Robert Sibbald MSc, James Downar MD, Laura Hawryluck MD MSc

[4] 2007;177 (10):1201-8
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“follow ... SDMs
instead of ... what they
feel is appropriate”

CALIFORNIA
MEDICAL
ASSOCIATION

Resalwion 30548 TITLE: LEGAL STPPORT FOR NONBENEFICIAL

TREATMENT DECEIONS
Author: - H Hugh Vineeat, MD;
Willm Anderck, MD
Tntrodhuced by: Distit § Delegation
Endorsed by: Dt § Delegation Reference Commifee E
Qutober 46, 2006

“common for physicians ...
provide ... non-beneficial

... treatments ... against
their best ... judgment”




5/16/2024

<~ i R
& -5 ?‘ .
«,”‘zf ike-gzj = “almost all cited
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Wh 7 lack of legal
M X

common Su pport”

o L s o [ e oo [ ceena et

removing life support ... eventually gets thrown
NEWSLETTER but ... lingering concerns out is a major stressor,
: about being sued ...” time drain, and hassle”

“remove the
__,and I will

sue you”




Action

%o ordered for
defensive reasons

Hospita
admissions

X-rays

Ultrasound

MR studies

I b
N

e
I -

. I - o~
rarrar. I
reals 28.4%

physicians round off

nurses bear brunt

here too
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83%

physicians practice

“defensive” medicine ;¢

status quo
= cave in

10



better roadmap
responses

1. prevalence

2. prevention

have a conflict 2o LA if none of
4. new surrogate

what can you do

5. new hospital
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that works ...

11
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Paul Simon --
50 WaysTo Leave Your Lover

6. withdraw Tx

ways to
resolve your

without consent NBT conflict

intensivists : . .
prevalence " Intensivists

ethicists

700 = “NBT is a

acute care

clinicians ¥ prOblem”

12



“NBT is common

among my
inpatients”

TheFrequencyand Cosof Tesment Prcied
efien (e 12 09%

Thah gt W, g MO g Wi W e Sty VBA WA A
O s, 1, B . Gt O NS W AL P e e 20702086784

“conflict . . .
inICUs. ..

epidemic

proportions”

& trontiers

o rom Perceived potentially
pos— inappropriate treatment in the

PICU: frequency, contributing
factors and the distress it triggers

ethicists

measures
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Health

Independent review: Disagreements  nurrit o
........

in the care of critically ill children ~ siotTHics

Disagreements and how they arise

New dragreements 50 not anse very frequently.
but take up consderable time when they do

0= O

33% ones

University of Michigan
Health System

13
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2 futility )y
cases MGH

P10 15% o

1811

per month

&%\1 Sutter Health

Ethics Consult Service Summary

Goal conflicts Treatment decisions:
Team wants to stop treatment, Code Status (11)
- family wants to continue (12) Discharoe disoosition (13)

Team want to continue Goals of care, futiity, non-
H E A I I treatment, family wants 10 stop peneficial or Inappropriate

4

w treatment (20)

Disagreement between family

FAIRVIEW about course of treatmentigoals  +_ Hastening death (3)
of care (2) Withholding/Withdrawing
Internal disagreement between Treatment (8)

care team members (5)

PewResearchCenier

reason

Vi.ews on End-of-Life
Medical Treatments

Growing Minority of Americans Say
Doctors Should Do Everything
Possible to Keep Patients Alive

reasons

14



Dot and urses should do
ayenhing 0|h\ ve hehf

of pafentin gl iy

1990 15%

2005 22%
2013 31%

1990 15%

Black Prot, 4 54

Hispanic
Cathalic & 23

Views and Experiences
of Aging & End-of-Life
Care in the US

d September 2022
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2005 22%

reason !

31%
Trust the US

healthcare system
as a whole

15
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significant NBT too much

most patients do

prevention
not want NBT

n JAMA Inte'r"rTiI‘ Medicine -[1_ o D b ﬂ[h

s o Trade Surviva Timeto Avoid High Trestment Viows of the Pubic and Trauma Proesionals on Deth and Dying From s

" . - 3 . Lewoth M. Jucobs, D, MPH,Kar!Burs RN, PHD, BoraraBemt Jocobs, RN, NP, D, CHPN
9/10 give up year of life ' :
to avoid dying in ICU rch Surg. 2008; 735

16



Public, % Professionals,

Question and Responses® (n=1006) (n=774)

If doctors befieve there is no hope
of recovery, which would you

prefer?
Life-sustaining treatments @ 926
should be stopped and

should focus on comfort

how

assure congruence

Aglvan_ce
Directives

5/16/2024

most surrogates

and clinicians want
the same thing

patient patient

surrogate

interventions

preferences

goals

values

17



surrogate

interventions

ey G e i 1
b :,} Joumal of the Neurological Sciences
&bk
1 Joumal bamegege: -

An evaluation of surrogate decision maker health literacy in the neurology &=
wiard and neuroscience ICU

Elizabeth Carroll “ , Julie Giles ', Ariane Lewis

explain patient’s

condition prognosis

% CHEST

5/16/2024

ensure surrogate
understands Pt
prognosis

“at least 1 of 5 core
elements of shared
decision making ...
missing from 95% ...
family meetings”

elicit or assess

understanding

18
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NO Dyn?
&S

IPDAS | s robust evidence

shows PDAs are

\\
/
4

AN
’ﬁ
\I

&
\

highly effective

Intermational Patient Decision
Aid Standards Collaboration

ss likely to opt for CPR

Cancer patients who watched the vide

Pilot Randomized Clinical Trial of a Goals-of-Care

il P p- Decision Aid for Surrogates of Patients With Severe
- s Acute Brain Injury
Measuring decision aid effectiveness for end-of-life care: A = \ . R .

systematic review

M. Courtaey Haghes * , Erin Verson ", Chinesye Eqwaoewy, Olewatoyosi Alolabi
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Shared Decision Making in ICUs: An American
College of Critical Care Medicing and American
Thoracic Saciety Policy Statement

(&)

HC/- 0 o

What PDAs has HCA certified?

[eccen]

ensure surrogate
understands

role of surrogate
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available

and

certified

that’s #1

ensure surrogate

understands Pt
prognosis

JOURNAL OF PALLIATIVE MEDICINE I~

Volume 25, Number 6, 2022 Ol'lglna
Mary Ann Lisbert, inc.

DO 101083 2021 0283

Surrogate Decision Makers Need Better . .
Preparation for Their Role:
Advice from Experienced Surrogates \/

Brian M. Bakke, BS Marko A. Feuz, B Ryan D. McMahan, MD! Deborah E. Barr

20
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.&/\y H(\norlllg Ch\‘lt\‘.\ Advance Care Planning Information:

TA Health Care Agent

Advance Care Planning Choosing a health careagent

Knawig your voke is Your heabh cve agentshodd be somecns you know wel 2nd st 1 flow you

heard when meking
decsons about heath

pomeralatorney fr heath care. subsi
e § impotant. Advarce

Uncertainty of Patient Goals,
Values, Preferences

Uncertainty of Prognosis

better

communication

Making Medical Decisions
for Someone Else:
A Maryland Handbook

AMERICAN THORACIC SOCIETY
DOCUMENTS

Defining the Time-limited Trial for Patients with Critical lliness

An Official American Thoracic Society Workshop Report

Jaoqusine M. Knuser, Deepshicha C Ashana, Katherne R Coutnght, Enn K. Kross, Thanh H. Nevile

Eiown b, Yael Scheker, Donad R, Sullvan, J. Dyl Thormion, Ekzabeh M. Vighs, Desea Kelly Costa
Cuaire J. Creutrieldt, Michael E. Detsky, Heii J Engel, Neera Grover, Abko A, Hope, Jason N. Katz, Rachel Ko,
Andrem G. Mk, Michael J. Nabozny, Judth E. Nelson, Hasan Shanawan, Jewafer P. Sievens, Alson E. Tumbull
Cutis H Wass M Jsame Wimsa, and Ovstopher £ Cox on behaf of the Amencan Thorace: Socety Assembly
on Betavioral Soence and Healh Senvioes Research

open
ended
gquestion

5/16/2024

Addressing Futiity: A Practical Approach

Prosks K Kapar, ND, FACS

OBJECTIVES: Liing or wihdraning -:m:'eh:a medial care s el B

status quo

21



Physician: “Mr. Smith, your
wife is very ill. She suffered
extensive brain damage when
her heart stopped a week ago,
and it is unlikely she will ever
regain brain function.

Intensive life support is
keeping her alive, including
medicines to maintain her
blood pressure and a
breathing machine.

5/16/2024

Now, her kidneys have

failed as well. Should we
start dialysis if her
kidneys do not improve?”

Mr. Smith (tearfully):

Of course, Doctor.
Won'’t she die if you
don’t?

seek assent

not consent

Serious lliness Conversation Guide

CONVERSATION FLOW

aneonElLags & F

1. Set up the conversation

Introduce purpose
Prepare for future decisions
Ask permission

announce plan:

“we are going to...”

silence = assent

22
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D prevention
P AD / ACP
R E CA P surrogate training
~ better communication

o RoAD | i 66%
LOCKED = Ilmlts 0 Do not have their wishes for

prevention end-of-life medical treatment in

written document.

81% == ic revi
0 e — systematic review
Have never had a conversation <~ Approximately One In Three US of 150 studies
ith 2 health ider about Adults Completes Any Type Of
with 2 heajthcare provider abou Advance Directive For End-Of-Life 800,000 people

their wishes for end-of-life care. Care

23



PLE

not

completed

even if AD
completed

b e o s
where is it? &

MISSING
U.S. Department of Health and Human Services

@ Assistant Secretary for Planning and Evaluztion

Honor mng Choices® = Office of Disabilty, Aging and Long: Term Care Policy \-\

PACIFIC NORTHWEST N,
o
i _

asecancevin 123 -456-789

5/16/2024

Ehe New Hork Eimes
The New Old Age

Caring and Coping

OCTOBER 17, 2013, 6:00 AM
Where’s That Advance Care Directive?

By PAULA SPAN

76% of physicians
whose patients
have ADs do not
know they exist

24
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JOURNAL OF PALIATIVE MEDICINE

Vokume 13, Nurmier 7, 2010
Mary Ann Liber, Inc.

DOI: 10.1069jpm.2009.0341

“among patients
who ... completed an
Documentation of Advance Care Planning H H
for Community-Dwelling Elders advance directive ...
15% ... in the medical

record”

Victoria Y. Yung, B.A.! Anne M. Walling, M.D.

Lillian Min, M.D., MSHS
Neil S, Wenger, MD., MP.H.* and Davi o

Ganz, MD,, PhD!*

complete Pt have plus,
Z Z even with

have HCP have better ACP

PewResearchCenier

if cannot prevent conflict
Views on End-of-Life -
Medical Treatments
Growing Minority of Americans Say

Doctors Should Do Everythin
Possible to Keep Patients Alive

how can you resolve it

25
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(_:(bt.:ll—: ()f_

most hospital policies negotiation Medical Ethics

most society guidelines mediation

1. earnest attempts ... 3. attempts ... negotiate
deliberate ... negotiate ... reach resolution

2. joint decision making 4. involve ... ethics
... maximum extent committee

PeaceHealth
M Peace [sland Medical Center

Medically Non-Beneficial Treatment (MNBT)

26
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o

IKAISER PERMANENTE

PROVEN 3%
TO

AN

I
Nt Teaentan Confc e g Cov

i 0 oo 5 o G5 110

2N DO O
0030

S NwAD
eoceccocoe

™
0]
w0l
.
w0l
0l
o]
. 5/92
|
e | ol FEE A o
Family concensus  Family concensus  Family concensus Tolslcawsof  Famiy concensus  Famiy concersus Famdy concermus N famly concamsus
ftor 1 meeting after 2 moatings  afler 3 moatings Imted norboosicil  sher | mestry  afor 2mestngs  aflar 3 mestings.  undateral decision
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Resolution of Futiity by Due Process: Early Experience with the Texas
Advance Directives Act

Rabert L Fne, MD, 254 Theenas Wim. Mo, 1D

oty US, sl has ek e s o ads edtdfe
deckion kg o o o e

2 e of packal expesece with s e, di colecd ot 2
ety

ity et s engeend signfcant dbile i te
el ad gl Wty cout e, nd a ol e
o o e Anern Ml s’ ol en Bl
an Nl M. I 1990, Tes wastefst e b et
low gt ot disns g aegslely s
e, il deproces medrism e s medecd

futby dipates and ober end-of-fe ebical diigmenents, Aflr <o

3 2d

gy ugged Sl the an
‘egesens 2 st s towad pactial s o His -
vesal e of modm hethcue. As s, e o may e of
e o pracer, patns, and g eenhie

sk

Eventual

5/16/2024

A J Respi Ot Care e 1987 o 15511520

Increasing incidence of withholding and withdrawal of fe support from the
critcall il
Prendergast TJ Luce M.

57% agree immediately

90% agree within 5 days

96% agree after more
meetings

Cheunsaces Surounding End of L 1 et neveCae Ui

I == DG i R 0 o o

PEDIATRICS Vol 112 No. 5 November 2003

Immediate  Three Days Eventual

Dallas Morning News

“Bills challenge care limits for terminal patients:
Some say 10 days to transfer isn’t enough before
treatment ends” (Feb. 15, 2007)

28



not always

I T
Can mediaion avoid figaton in conflcts about
medica reatment for hildren? An analyssof

previous itgation in England and Wales

Veronca Neefes

2023

PIUD 10 UDIw

& pousiand s

MASSACHUSETTS
GENERAL HOSPITAL

HEC Forum (2022) 34:73

Experience with a Revised Hospital Policy on Not Offering
Cardiopulmonary Resuscitation

Andrew M. Courtwright'2 - Emily Rubin® - Kimberly S. Erler

5%

darn good

5/16/2024

ORIGINAL RESEARCH

Declining to Provide or Continue Requested Life-Sustaining
Treatment: Experience With a Hospital Resolving Conflict
Policy

Emily B. Rubin - Ellen M. Robinson «

M. Cornelia Cremens - Thomas H. McCoy -
Andrew M. Courtwright

consensus

tried reach

consensus

29
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intensive Sti" no

communication

mediation consent

stop g0 replace get consent from
Surrogate new surrogate

stop

go X

ajesouins

substituted judgment

best interests

30



Rev. Code Wash.
§11.25.140

agents

“first determine ...
that patient ... would
... in the patient's
best interests”

responsibility

of the surrogate

health care agent must
“act in accordance with the
principal's reasonable
expectations . . . otherwise,
in ... best interest”

Rev. Code Wash.
§11.130.325

guardian

act consistently
with patient’s
known desires

5/16/2024

Rev. Code Wash.
§ 7.70.065

default surrogate

“decision the ... adult
would make if ... able ...
in accordance with the
best interests”

otherwise,
act in patient’s
best interest

31



aggressive
treatment

Code of
Medical Erthics

“surrogate’s decision ...
almost always accepted”

N

surrogates
often make
bad decisions

5/16/2024

~ 60%

accurate

incongruent
patient wishes
or
patient best interests

educate

support

32
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Pl]ot Rﬁnd()lmled Cllmca] Tﬂal Ofﬂ GO&]S-Of-C&l’E ) noring Choices Advance Care Planning Information: :
Decision Aid for Surrogates of Patients With Severe N7 w0t HeathCare Agent :
S oy Gosre VPl ot WS, Qarg thg A : ‘k

i‘re}rmginstrate

clinicians should
not follow “bad”
surrogates

Rev. Code Wash. surrogate

§11.25.140 replacement

works

terminate agents

33
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f PRESCRIPTIONS

Sl

0\
g _'\\ ko
Mandatory J58 v \
W i

Reporting

models

for this

ELDER ABUSE AND NEGLECT

t

reasons
to challenge

Perspective
surrogate lacks -
The Incapacitated Surrogate: What is the

ca p ac i ty Consultation-Liaison Psychiatrist’s Role?

Nicole Allen, M.D.. Adrienne Mishkin, M.D., M.P.H.

34



surrogate has

material COI

5/16/2024

AD -

< surrogate

“dad would not have
wanted X”

known wishes =

< surrogate

“but I, just can’t let go”

35



if no AD or
known wishes

sometimes
surrogates should
be challenged

limits
to surrogate
replacement

5/16/2024

best interest =

< surrogate

sometimes
surrogate should
even be replaced

36
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providers

cannot show

deviation \‘\ r

surrogates get
benefit of doubt

37
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surrogates

are faithful

Transfer of patients between hospitals

no new surrogate?

L} transfer

try new hospital

Medical Futility in End-of-Life Care
Report of the Council on Ethical and Judicial Affairs

Intensive Care Units
Poge, Dk 0

G T, B, Tk

American College of Physicians Ethics Manual
Sevanh Edion

38



but

possible

ICU days

last 6
months
life

What dogs ‘futlty” mean? An empircal
stuay of doctors perceptions

Ben White et al
Med J Aust 2016; 204 (8):318

doi: 10.5694/mja15.01103

physician

variability

1 in 96 doctors’ of futility
Elemant of futitity

Nature of patient benafit
Level of benetit
Burdens outweigh benefits
No benafit (will not work)

nsignificant benefit (not susta
meaningful)

Type of benetit

Inadequate quality of ife (Indepencent of
auantity of ife)

Does not provide quantity or quality of life

No gain n physical functioning or symptom
control

Does not lengthen Ife (ndependent of auality of
lite)

59 (619%)

42 (449)

84 (889%)
76 (799%)

40 (429%)
20 (2190)

14 (159)

Overall outeome

Death is iImmnent

Wouid not adaress
or change uitimate

\tertyng, terminal conaition
come

Not reversible

tion would not change managerment

Does not achieve a goal of reatment (patient.
rfamily, doctor)

Benatit generally (not further aefinec)
Prospect of patient benafit

Insignficant or low chance of benefit

Ne ehance of benefit

Bolow numaric Thieshold of success for specific
cases (range of AnGwers, < 0.19% 10 10%6)

Eelow numeric threshold of success appicable to al
canes (range of answers, < 0.1% to 109)

Not worth the resources

5/16/2024

The luck of the

draw: physician-
-} ..related
./ variability in

Intensive Care
Med. 2013
39(6):1128-32

B1 (849%)
&6 (699%)

60 (639%)

28 (20%)

27 (289%)
70 (73%)

59 (619%)
31 (329%)
18 (199%)

a (a%w)

17 (18%)

39



hospital

variability

can find &
make transfers

intractable

conflict

Jy3, 0

Hospital Culture and Intensity of End-of-Life Care at
3 Academic Medical Centers
Elabeth D 0,0, WP 2% ason, Baten, N, W™, DD, 10 el

huthor Aflatoes

JAMA e M. Publhed online July 3, 2023, i 10001 amaintemmed 2023430

normally, clinicians
must follow
surrogate decisions

5/16/2024

Horantes n CHEST Wi Ors e % CHEST

Hospital Policy Variation in Addressing
Decisions to Withhold and Withdraw
Life-Sustaining Treatment

no consent
no new surrogate

no transfer

40
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you want to decline

exceptions

to comply with a
health care decision

easier start with
cases vocabulary

Societyo
An Official ATS/AACN/ACCP/ESICM/SCCM Policy Statement: 1908 * |

Responding to Requests for Potentially Inappropriate Treatments in ATS . Critical Ca re Med iCine
Intensive Care Units

We help the world breathe
(Gabrel T Bosse, Traddeus M. Pope, Gordon D. Rubenfed, Bamard Lo, Robert . Trog, Oyndz H. Rston, PULMON . TIC A . r SLE The Intensive Care Professionals

41



AMERICAN COLLEGE OF

The Global Leader in Clinical Chest Medicine

An Official ATS/AACN/ACCP/ESICM/SCCM Policy Statement:
Responding to Requests for Potentially Inappropriate Treatments in
Intensive Care Units

Gabrie! T. Bossiet, Traddeus M. Pope, Gordon D. Rubenfeld, Bermard Lo, Robert D. Truog, Cynda H. Rushion,

intervention cannot

fUtiIe (at all) accomplish

physiological goals

5/16/2024

EURO~PEAN SOSIeTY.. OF
NTENSIvVE CARE MeDIcCiNe

futile
legally proscribed
legally discretionary

potentially inappropriate

scientific

impossibility

42
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example 1

1 think | need

—
antlb!otllcs for my IT'S A VIRUS!

example 2

|
! ot
e

example 3 A .- example 4

43
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example 5

value free

objective

may clinicians ufut”en may & should
stop LST? refuse

44



-

%L

L WASHINGTON

Medical
F | Commission

Licensing. Accountability. Leadership.

treatment

may accomplish
effect desired by
the patient

prohibited by ... laws,
judicial precedent,
or widely accepted

public policies

5/16/2024

Lule

legally

Legally Proscribed

_Legaly Diseretionary proscribed

Potentially inappropriate

not
“futile”

Organ Matching
Donor Organ |

45
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might “work example )

but illegal

if treatment

examp|e 3 T F request is legally

proscribed >

Futle

may & ShOU|d Legallv Froscribed Iega"y
refuse Legally Discretionary discretiona ry

Potentially inappropriate

46



opposite of
proscribed

laws, judicial precedent, or
policies ... give physicians appropriate
permission to refuse to medicine

administer them

2015

surrogate

5/16/2024

example 1

example 2

47



Anencephaly

Washington LASTNANE | FEISTAMNE | MOOLENANETETL

PELST .

o rn—

MEDCA CONDTIONS MOVDSR GOMS:

. achondrogenesis;

. anencephaly,
acardia;

body stalk anomaly;
campomelic dysplasia;
. craniorachischisis;

14. perinatal hypophosphatasia;

15. osteogenesis imperfecta (type 2)
16. renal agenesis (bilateral);

17. short nib polydactyly syndrome;
18, sirenomelia;

19. thanatophoric dysplasia;

" ica (M

NP

g

ectopia :rnrdis;
exencephaly;
10. gestational trophoblastic neoplasia
11. holoprosencephaly;

12, hydrops fetalis;

13. iniencephaly;

2. triploidy;

21. trisomy 13;

22. risomy 16 (full);
23, nisomy 18;

24, trisomy 22; and

Useof G station (CPRE
emf O itat hocse 2

DNRCOLST —
CLINKCIAN ORDERS

For DNRACPR amd STAINING TREATMENT

SNE SUS—

CARDIOPULMONARY RESUSCTTATION (€F3)

PR Attt Revancitatin

For it b akioe R # puhe. GO TO SECTION B — G, PAGE 2 FOR GTHER
TROUGH AT

“imminent death”

5/16/2024

example 3

GREEN
MOUNTAIN

(©)
Ll

example 4

48



A ALMOST

READY

CALIFORNIA
MEDICAL
ASSOCIATION

active clinical

deterioration

Imminent

demise

Model Policy on “Non-beneficial Treatment”

Lynette Cederquist, MD, July 2009 "San Dieqo P

5/16/2024

Sept. 2016

Societyof
Critical Care Medicing

The Intensive Care Professionals

advanced metastatic disease

advanced multi-system
organ failure from sepsis

not futile

might be able to
restart circulation
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cardiac arrest just the
start of an inexorable
dying process that
cannot be prevented

irreversible
coma

11 ﬂ2

example 5

no reasonable expectation
patient’s neurologic function
will improve sufficiently to
allow the patient to perceive
the benefits of treatment

5/16/2024

actively dying

death impending
imminent - hours

those are

possible additions
legally discretionary
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Trisomy 18
22-week gestation

ECMO

legally may & should
discretionary refuse

5/16/2024

may clinicians
stop LST?

Fuule
Legally *roscribed
Legally Disc-=tionary

Potentially inappropriate

harder
cases
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An Official ATS/AACN/ACCP/ESICM/SCCM Policy Statement:
Responding to Requests for Potentially Inappropriate Treatments in
Intensive Care Units

Gabriel T. Bossiet, Traddeus M. Pope, Gordon D. Rubenfeld, Bermard Lo, Robert D. Truog, Cynda H. Rushion,

not “futile”

because

might “work”

dialysis for
permanently
unconscious

potentially
inappropriate

treatment

examples

any LST for
irreversible
coma

5/16/2024

some chance of
accomplishing
effect sought by
surrogate

MV for widely
metastatic
cancer

we call these
“futility disputes”
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disputed Tx
might keep
patient alive

is that chance not . value
or outcome medical

worthwhile judgment judgment

“potentially” T 59 vet & confirm

inappropriate treatment ‘ A your judgment
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Table 4. Recommended Steps for Resolution of Conflict Regarding Potentially
Inappropriate Troatments

1. Bafors initiation of and throughout the formal conflict-resokution procedure, clinicians
should enst expert Consultation 10 aid in achieving a negotiated agreement,

2. Sutogatels) should be given ciear notification in writng regarding the inftiation of the

fonmal conflict-resolution procedure and the steps and timeline to be expectad i this

2"d opinion

process.
3. Ciniians shouid obtain  second medical opinion to very the progrosi ard the
judgment that the requested treatment i inappr
. o shouid bo case review by an tertisCipnary matitional Commeos.

hen

offerthe cption o sesk

" wath
3 wiling providor at nother institon
6.1 ihe committas agress with the clnicians ang no willng provicer can @ found,
SurmogaTat) SHoUId be F¥oMad of e Mgt 10 500k Case review by an ndopendent

appeals body.

7a. 1 the committee or appsliste body Bgrees with the patient or SUMOQAte's request for
ite-prolonging treatment, chnicians should Provids these treatments o transfer the
patient 10  wiling provider.

7b. If the committee agrees with the ciinicians’ judgment. no willng provider can bs found,
and the surogate does not seek independent appesl or the appeal sffims the clinicians’
position, clincians may withhold or withcraw the contested treatments and should

h-quality palliative care.

interdisciplinary
institutional committee

due d”igence helps get consensus assures carefully
nsider
due process 95% EoTEe

One more thing

54



DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Part 84

RIM 0945—-AA15

Nondiscrimination on the Basis of
Disability in Programs or Activities
Receiving Federal Financial
Assistance

AGEMNCY: .S, Department of Health and
Human Services.

AcTiON: Final rule.

i\
A

5/16/2024

FEDERAL REGISTER

Vol. 89 Thursday,
No. 91 May 9, 2024

Pages 39531-40358

“«

no ... individual with
a disability shall ...

July 8, 2024 be subjected to
discrimination in
medical treatment ...”

effective

“may not deny or limit
... treatment ... based

“discrimination is
particularly salient
in the context of
medical futility”

on ... belief ... life
with a disability is
not worth living”
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Burdens outweigh benefits 7 (78%)
No beneft (il nt work) E 59 6K%)
Insignificant benefit {not sustained, not 47 {44%)
meaningful}

Type of benefit 84 (88%)
Inadzguate quality of [fe (independent of 76 (79%)

guantity of life)

S0CIetyof
Critical Care Medicine

The Intensive Care Professionals

widely endorsed
basis NBT / PIT

HOW ECMO IS REDEFINING DEATH

no reasonable expectation
patient will improve

sufficiently to survive
outside the acute care
setting
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Part 84

RIM 0945—-AA15

Nondiscrimination on the Basis of
Disability in Programs or Activities
Receiving Federal Financial
Assistance

AGEMNCY: .S, Department of Health and
Human Services.

AcTiON: Final rule.

“idea ... treatment
cannot end dependence
on intensive ... care ...
used to deny care ...
likely ... discriminatory”

\)L', .
%4
S

5/16/2024

“discriminatory ...
deny ... treatment

[because it] cannot end
dependence on
intensive ... care”

you will see

these conflicts
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try to try to reach
prevent consensus

w/ better communication with more family meetings
w/ documentation Pt wishes with EC, palliative, chaplaincy...

try transfer
to another
facility

NnO consensus?

try to replace use your fair

multidisciplinary

surrogate :
review process
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