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July 30, 2024

 Montefiore Hospital 

 scheduled surgery but

August 9, 2024

 brain death

w/d MV

d/c ICU but

Bronx  
 County 
 Supreme 
 Court

TRO

September 6, 2024
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not unique >30 days

Beverly Whitehead 

NY

>20 days Bobby Reyes  MI 88 days Titus Cromer  MI

average 
PICU stay

27
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22 23 24
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conflicts

2014 →

more BD conflicts 

recently escalated 

to U.S. courts 

Nayim 
Carter

Charlotte Regional Arthur "Ace"   

 Johnson III
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TJ 
Hoover
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purposeful movement

thrashing around

crying

TJ  today

more
conflict

more
uncertainty
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more
variability so …

resolving 
conflicts

between clinicians & families

58

roadmap 7 parts

60

UDDA

types BD 

conflicts6
63

UDDA
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1968

1968
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only 1 way  to 

determine death

irreversible cessation 

of circulatory & 

respiratory functions but

“no statutory 

change in law 

… necessary”

79

wrong
80

risk averse 
clinicians want 
certainty & clarity

73 74 75

76 77 78

79 80 81
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83

but
1970s

variability

uniformity

dead state 1 
not state 2

“status as alive or dead 

should not depend on 

the capricious question 

of immediate locale”
1980

Jimmy 

Carter

82 83 84

85 86 87

88 89 90
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UDDA 44 words

law on death  

in all U.S. 

jurisdictions

Fla. Stat. Ann.

 § 382.009

2 ways 
  to determine death

“irreversible cessation of 

circulatory & respiratory 

functions”
or

91 92 93

94 95 96

97 98 99
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“irreversible cessation      

of all functions of      

the entire brain”

circulatory criteria

or
neurologic criteria

UDDA

1970s variability 

eliminate

104

1980
105

44 years

unraveled

1979

100 101 102

103 104 105

106 107 108
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=
state 1

state 2
=

hospital 1

hospital 2

=
MD 1

MD 2
=

law

practice
114

evidence

(200)

families request organ 
support after BD

>50% 
Chest (2015) 147(4):1144-51

109 110 111

112 113 114

115 116 117
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J Clin Ethics (2014) 25(3):222-37

“reject this diagnosis”

“deviate from   

standard procedures”

no surprise

“raises the question 
of whether brain 
death … is truly 
irreversible”

more
conflict

so...

118 119 120

121 122 123

124 125 126
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2020 

2021

2022

2023

UDDA →

  RUDDA

certainty 

clarity

but
July 2023

135

Amber 
Ebanks

127 128 129

130 131 132

133 134 135
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old case
Wicked Witch 

of the East

we've got to verify it legally, 

to see if she 

is morally, ethically

spiritually, physically

positively, absolutely

undeniably and reliably Dead

She’s not only 

merely dead,

She’s really most 

sincerely dead.

136 137 138

139 140 141

142 143 144
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need
certainty

clarity

life death

life death RUDDA
reduce 
 variability

increase 

 certainty & trust

RUDDA so …

145 146 147

148 149 150

151 152 153
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variability

uncertainty
155

UDDA
enough on

6 types BD 
disputes

how to 
respond

MCL § 
333.133

1BD dispute
family 

rejects 

BD

not concept 

not criteria

154 155 156

157 158 159

160 161 162
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as applied to 

this patient

diagnostic error

close call in death ruling 
of potential organ donor

John Foster at Fresno Community
(April 12, 2007)

163 164 165

166 167 168

169 170 171
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so …
diagnostic 

mistrust

example of 
dispute 
resolution

Lisa Avila

Lisa Avila

“no” wrong before
 

wrong now

172 173 174

175 176 177

178 179 180
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injunction against 

removing ventilator “okay”

time allows family to accept or confirm

that’s 1st dispute 

diagnostic mistrust

2BD dispute
family wants 

indefinite OST 

after BD

want 
religious 
exemption

181 182 183

184 185 186

187 188 189
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“if heart beats, 

  they are alive”

“death … shall not   

be declared … violate 

… religious beliefs ...”

may not withdraw 

OST because BD

no 

death 

by BD

religious 

objection

Pt may 

satisfy 
BD criteria

197

but
may not 

declare 

death

190 191 192

193 194 195

196 197 198
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until 

death by   

CP criteria
1991 

brain death
chronic BD = death

for some patients

199 200 201

202 203 204

205 206 207
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2020s
H.B. 4329

Nick 
Torres
(TX)

• Pic stinson

• Pic others SF  KY etc

• Click click click

Israel Stinson

Motl Brody (DC)

Cho Fook Cheng (Mass)
216

Shahida Virk  (Mich.)

208 209 210

211 212 213

214 215 216
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will see more 

of these cases

RUDDA

yes  accommodation

no  exemption

New Jersey
indefinite
duty  
treat

not 
dead

217 218 219

220 221 222

223 224 225
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RUDDA
temporary
duty  treat

dead so …

all alone

no duty to continue 

OST indefinitely 

except in NJ

clinician duties     

after BD limited

226 227 228

229 230 231

232 233 234



10/31/2024

27

“after … brain dead ...  

medical support should         

be discontinued”

“once death … diagnosed 

... discontinue support”

“all medical 

interventions 

should be 

withdrawn”

consent  
not 
required

not a 
patient

dead not a 
patient

no Tx 
duty

bright line rule

no post-BD 

treatment rights

235 236 237

238 239 240

241 242 243
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that’s 2nd dispute 

religious exemption 3BD dispute

family wants 

limited OST 

after BD

accommodation

Cal. H&S Code 1254.4 

what
“continue only 

previously ordered 

cardiopulmonary 

support”

“no other medical 

intervention is 

required”

244 245 246

247 248 249

250 251 252
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how 
long

“reasonably 

brief period”

“amount of time … 

to gather family … 

at the patient's 

bedside”

law defers & 

delegates to 

hospitals

“hospital shall adopt    

a policy for providing … 

with a reasonably brief 

period”

<24h

custom & practice 

everywhere else

253 254 255

256 257 258

259 260 261
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standard  
of care

RUDDA

copied

“A health-care facility shall 

adopt a policy for providing 

the patient’s family with a 

reasonably brief period of 

accommodation ….”

reasonably brief 
period of 
accommodation 

“means an amount   
of time afforded to 
gather at the  
patient’s bedside.”

“only required to continue 
previously ordered support 
for circulation and/or 
respiration. No other medical 
intervention is required.”

262 263 264

265 266 267

268 269 270



10/31/2024

31

default  rule
no
duty  
treat

dead RUDDA

temp 
duty  
“treat”

dead so …

duty to continue 

OST reasonably 

brief time (~24h)

not even bed needed by 

a living patient

271 272 273

274 275 276

277 278 279
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law sets only 

minimum duties

institutions may offer 

more accommodation 

than legally required

that’s 3rd dispute 

accommodation

4BD dispute family objects 

to BD testing

must clinicians 

get consent 

for BD tests?

apnea 
test final 

confirmatory test

280 281 282

283 284 285

286 287 288
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but

more  family 

refusals almost all pediatric

parental 
refusals

Nayim 
Carter

289 290 291

292 293 294

295 296 297
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no apnea test

No BD
treatment duties 
continue until CP

no BD

opt out   
  BD

practically, same   

as NJ religious 

exemption

determine 

declare

NJ

determine 

declare

here

must clinicians 

honor the 

refusal?

do clinicians    

need consent 

for apnea test?

298 299 300

301 302 303

304 305 306
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before 

2021

variability 

uncertainty split

yes
Billings, Montana

Allen Callaway
6-year-old
“Drowned” July 22, 2016

Apnea 

test

307 308 309

310 311 312

313 314 315
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Mom:

 “no” “no”

“request … 

permitting … testing 

… is denied”

“mother has sole authority 

to make medical decisions . 

. . including . . . brain 

functionality examinations”

Do clinicians 

need consent   

for apnea test?

MT said

 “yes”

KS also 

“yes”

316 317 318

319 320 321

322 323 324
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Brett Shively 
  2yo “drown”
  Wichita, 2006 CA also 

“yes”
Alex Pierce - drowned

Mariana Mendieta 

no more 

apnea tests
plausible

325 326 327

328 329 330

331 332 333
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normally, may not do 

things to patient 

without consent
no consent = medical battery

no

VA said 
“no”

334 335 336

337 338 339

340 341 342
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• Add my chest

• Add my spriner book chapter

no consent

prevailing custom 

standard of care

  consent is not required

343 344 345

346 347 348

349 350 351
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“moral authority …    

to perform … without 

obligation to obtain 

informed consent.”

“professional 

responsibility”
RUDDA

consent 
not required but

“Before a physician initiates 

the determination … 

reasonable efforts …           

notify a patient’s family    

that such a determination   

will soon begin.”

“next of kin … shall be 
notified as soon as 
practicable of the 
procedures to   
determine death …”

352 353 354

355 356 357

358 359 360
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generally, 

consent not 

required

notify family 

of testing

but you do not 

need consent

that’s 4th dispute 

consent to test

5BD dispute
family claims BD 

does not follow 

“accepted medical 

standards”
369

UDDA

361 362 363

364 365 366

367 368 369
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MCL § 
333.133

when making 

determinations of 

irreversible cessation 

“accordance with 

accepted medical 

standards”

373

but
which medical 

standards are 

accepted ?

variability

377

Trial court did not 
consider whether 
AAN are 

  “accepted medical 
standards”

370 371 372

373 374 375

376 377 378
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number of physicians

qualifications

how tests administered

Fla. Stat. Ann.    

 § 382.009
physicians2

379 380 381

382 383 384

385 386 387
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“treating physician”

+
“neurologist, 

neurosurgeon, internist, 

pediatrician, surgeon,

anesthesiologist”

deviations in 20% 
referred cases

rejected referrals 

b/c not dead

Aden 

Hailu

388 389 390

391 392 393

394 395 396
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397

brain injury 

during 

exploratory 

laparotomy

398

met AAN criteria 

for brain death
Dad: “she       

is not dead”

401

dad 

loses
402

trial court
  AAN criteria met

   → Aden is dead

Dad 

appeals 

Nevada 

Supreme 

Court
404

dad 
wins

Supreme Court of Nevada

397 398 399

400 401 402

403 404 405
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406

irrelevant if Aden 

meets AAN criteria

not the     

“right” criteria

AAN guidelines not  

“accepted medical  

standards”

which
guidelines 
to use?

fixed

A.B. 424 (2017)

amended 

NUDDA

determination of BD 

“must be made in 

accordance with …”

accepted 
medical 
standards

406 407 408

409 410 411

412 413 414
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these 

standards

H.B. 1896 

 (2021)

RUDDA

follow Nevada 

approach 

point specific 

guidelines

“A determination of death … 

shall be made in accordance 

with currently accepted 

national medical standards.”

defined
“standards issued by a 

nationally recognized 

source of medical 

practice guidelines”

“including, but not limited  

to … by the AAN, SCCM,    

AAP, CNS ... and/or those 

recognized by the [Board  

of Medicine]”

415 416 417

418 419 420

421 422 423
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424

but

=
hospital 1

hospital 2
=

MD 1

MD 2

so …
family may 

have grounds

424 425 426

427 428 429

430 431 432
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but no duty 

unless TRO PI

that’s 5th dispute 

 BD fails to 

 follow AMS 6BD dispute

family contends 

BD violates 

UDDA 2d way

mismatch

law
medicine

439

UDDA
irreversible cessation

  all functions      

  entire brain
441

but

433 434 435

436 437 438

439 440 441
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442

brain dead 
people     
do stuff

gestate 
a fetus

heal wounds
fight infections
stress response

grow
sexually mature
regulate temp

clinicians assess only

 some functions  

part of brain

UDDA requires

  all functions

  entire brain

medically dead

legally dead

=

442 443 444

445 446 447

448 449 450
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patient can 

satisfy BD 

guidelines
dead

454

yet...
“neuro-endocrine 

function may be 

present”

may determine BD 

despite function 

hypothalamus

“not inconsistent 

with the whole brain 

standard of death”

Lawsuit picture

451 452 453

454 455 456

457 458 459
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Jahi  McMath 

Beverly 

Whitehead

462

BUT

463

UDDA
requires

irreversible 

cessation of

all functions
     of the 

entire brain

hypothalamus

medical 
criteria legal 

standard

2nd

460 461 462

463 464 465

466 467 468
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200 clinicians  

  Mayo Clinic 

suppose you

 1. use AAN protocol 

 2. get positive result 

does that show loss 

of “all functions of 

the entire brain”?

disagreed
UDDA AAN

nedical criteria 

do not require 

cessation of 

all functions

require cessation 

of critical functions

469 470 471

472 473 474

475 476 477



10/31/2024

54

whole brain death

brain death

partial

481

but
lack authority 

to do that
analogy

478 479 480

481 482 483

484 485 486
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UDDA gives 

standards

medical profession 

only applies them

1. all functions 

2. entire brain

3. cessation     

4. irreversible

legal 

challenges

493

brain death 
is also 
under attack Jahi  McMath 

495

original 

attack

487 488 489

490 491 492

493 494 495
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Jahi does     

not satisfy    

BD criteria
497

later 

challenge

AAN & AAP 

Guidelines 

themselves

“incalculable disruption   

… if this court decides the 

Guidelines do not meet … 

UDDA … criteria”

• See in UK

• Just in Buffalo

496 497 498

499 500 501

502 503 504
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Beverly 

Whitehead

“Doctors declared your loved 

one brain dead and want to 

withdraw life-sustaining 

treatment against your will”

“We can help” RUDDA

medical 
criteria legal 

standard

“irreversible cessation      

of all functions of      

the entire brain”

“all functions”

505 506 507

508 509 510

511 512 513
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specify 
functions

no breathing

no consciousness
+

“permanent cessation of 
spontaneous respiratory 
functions and permanent 
loss of the clinical functions 
of the brain necessary for 
consciousness”

so …
family may 

have grounds

but no duty 

unless TRO PI

that’s 6th dispute 

    DBD fails comply 

 with UDDA
522

conclusion

514 515 516

517 518 519

520 521 522
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types BD 

conflicts6 groups2
this pt ≠ AAN

AAN ≠ all/entire

AAN ≠ accepted 

this pt ≠ AAN

AAN ≠ all/entire

AAN ≠ accepted 
special exception

omit testing

indefinite accom.

temp. accom.

you don’t need the 

patient to be dead 

to withdraw LST

even if BD 

contested

523 524 525

526 527 528

529 530 531
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use your   

NBT policy
step 1

534

negotiation

mediation

95%
535

step 2
537

replace  

 surrogate

538

get consent from 

new surrogate
step 3 transfer

540

532 533 534

535 536 537

538 539 540
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step 4 w/d NBT
543

545

Thaddeus Mason Pope, JD, PhD, HEC-C 
Mitchell Hamline School of Law
875 Summit Avenue 
Saint Paul, Minnesota 55105
T   651-695-7661
C   310-270-3618
E   Thaddeus.Pope@mitchellhamline.edu
W   www.thaddeuspope.com
B   medicalfutility.blogspot.com

541 542 543

544 545
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