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Nothing  

to disclose

1. Should consent be required to perform an 
evaluation for brain death?

2. How should religious objections to the use of 
neurologic criteria to declare death by handled?

3. What is meant by “all functions          
of the entire brain”?

4. What are the “accepted medical 
standards”?
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Are they  

legally dead?

Uncertainty

Conflict

Public   
trust  
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3 UDDA

legal criteria to 

medical standards

Mismatch
medical standards

Variability
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UDDA Law almost 

every state
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“in accordance with 

accepted medical 

standards”

2 ways 
to determine death

“irreversible cessation of 

circulatory & respiratory 

functions”
or

“irreversible cessation      

of all functions of      

the entire brain”
30
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Clinicians do not

assess what  

UDDA requires

Mismatch
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UDDA
irreversible cessation

all functions      

entire brain
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Brain dead 
people     
do stuff
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Gestate 
a fetus

Heal wounds
Fight infections
Stress response

Grow
Sexually mature
Regulate temp

Clinicians only assess 

cessation

some functions 

part of brain

UDDA requires

all functions

entire brain

Medical 
criteria Legal 

standard

Medically dead

Legally dead

=
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Most authoritative criteria

Patient can 

satisfy BD

guidelines

Dead
48

Yet...
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“neuro-endocrine 

function may be 

present”

May determine BD 

despite function 

hypothalamus

“not inconsistent 

with the whole brain 

standard of death”
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BUT
54

UDDA
requires
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irreversible 

cessation of

all functions
of the 

entire brain

Hypothalamus

200 clinicians 

Mayo Clinic 

“a positive result upon 

performing the AAN protocol 

demonstrates loss of all 

functions of the entire brain” 
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1/3 disagreed
UDDA AAN

Medical criteria 

do not require 

cessation of 

all functions

Require cessation 

of critical functions
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BUT
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Lack authority 

to do that
Analogy

UDDA
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73

contrast
PEI

“death includes 

brain death” how to determine BD

Discretion
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UDDA
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More 

specific

1. All functions 

2. Entire brain

3. Cessation     

4. Irreversible

UDDA delegates 

less to clinicians UDDA
PEI

Med – Leg

mismatch
Recap
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Legal 

challenges
Jahi McMath

87

Original 

attack

Jahi does     

not satisfy    

BD criteria
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Later 

challenge

AAN & AAP 

Guidelines 

themselves
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“incalculable disruption   

… if this court decides the 

Guidelines do not meet … 

UDDA … criteria”
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Media hits

Public trust
Not dead 

when doctors 

say they are
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Public trust
mismatch legal criteria 

to medical standards

1st problem

105

Problem 2
Which guidelines 

should clinicians use 

to determine BD?
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UDDA
“irreversible cessation      

of all functions of      

the entire brain”
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“must be made in 

accordance with 

accepted  medical 

standards”
110

BUT

Which medical 

standards are 

accepted ?

variability

113

Trial court did not 
consider whether 
AAN are 

“accepted medical 
standards”
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Number of physicians

Qualifications

How tests administered

Reno 
pic

Reno, Nevada

Aden 

Hailu

120

brain injury 

during 

exploratory 

laparotomy
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121

Met AAN criteria 

for brain death
Dad: “she       

is not dead”

124

Dad 

loses

125

Trial court
AAN criteria met

→ Aden is dead

Dad 

appeals

Nevada 

Supreme 

Court
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127

Dad 
wins

Supreme Court of Nevada

129

Irrelevant if Aden 

meets AAN criteria

NOT the     

“right” criteria

Unclear they are 

“accepted medical 

standards” 

as UDDA requires

uncertainty

132

Fix
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Nevada
A.B. 424 (2017)

Determination of BD 

“must be made in 

accordance with … 

applicable guidelines …”

New 
Jersey
A.B. 3586 (2014) H.B. 1896 

(2021)
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2nd problem
variability standards

Public trust

143

Conclusion More conflict  

& litigation
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legal criteria to 

medical standards

Mismatch
medical standards

Variability

Will see more 

of these cases
Add ULC

Amend UDDA
Align medical 

guidelines to 

legal criteria
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Clarify which 

guidelines are 

“accepted”

Reduce
variability

Increase
certainty & trust
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Medical Futility Blog 

Since July 2007, I have been blogging, almost daily, to 
medicalfutility.blogspot.com.  This blog  focuses on 
reporting and discussing legislative, judicial, regulatory, 
medical, and other developments concerning medical 
futility and end-of-life medical treatment conflicts.  The 
blog has received over 4 million direct visits.  Plus, it is 
distributed through RSS, email, Twitter, and re-
publishers like WestlawNext and Bioethics.net. 
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