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“The only organ that’s functioning 

really is his heart.” 
 

“It all seems to be ineffective.     It’s 

not getting us anywhere.” 
 

“We’re allowing the man to lay in bed 

and really deteriorate.” 
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1. Prevention 

2. Consensus 

3. Transfer 

4. Surrogate selection 

5. Unilateral action 
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Palliative Care  

Information Act 
 
 N.Y. Pub. Health L. 2997c  

 (eff. Feb 2011) 
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A8176 

S7329 
 

Clinical Education         

in Palliative Care 
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3. 

Transfer 
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Selection 
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Substituted 

judgment 
 

Best interests 
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Agent 
 PHL 2952 

 

Surrogate 
 PHL 2994-D(4)(A)(I) 
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PHL 2992 
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66% accurate 
 

      50% = pure chance  

Moorman & Carr     62% 
   2010 

Barrio-Catelejo et al.    63% 
   2009 

Shalowitz et al.         58% 
   2006 
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  Dorothy Livadas  
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In re Rochester 

Gen. Hosp., 601 

N.Y.S.2d 375 

(1993). 



14 

Gary  

Harvey 

41 

 

42 

Consent 

and 

Capacity 

Board 
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 20%:  “More 

important to 

prolong life.” 
 

             National Journal  (Mar. 2011) 

              Archives Surgery (Aug. 2008) 
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 If cannot 

replace 

surrogate, 

then provide 

the treatment 

Truog 
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action 
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 You may stop LSMT 

for any reason  

    - with immunity 

    - if your HEC agrees 
 

                     Tex. H&S 166.046 
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 “Why they follow . . . 

SDMs instead of doing 

what they feel is 

appropriate . . . lack of 

legal support.” 

Typical response to “bad 

law” claims 
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69 Miss. Code § 41-107-3 
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Okla. H.B. 2460  (2012)   
   (died in committee) 
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“generally 

accepted 

health care 

standards” 
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Risk > 0 

Liability     

averse 
 

Litigation   

averse too 

 Even prevailing 

parties pay 

transaction costs 



28 

82 

= 

84 



29 

85 

 

86 

Surrogate 

  2994f(3) 
 

Agent 

  2984 

“If surrogate directs 

[LST] . . . provider 

that does not wish 

to provide . . . shall 

nonetheless 

comply . . . .” 
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Idaho Discrimination           

in Denial of             

Life Preserving  

Treatment Act (2012) 
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“Health care . . 

. may not be . . . 

denied if . . . 

directed by . . . 

surrogate” 
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“Futile care” 
  

  exception 
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“death is imminent 

within hours . . .” 
 

    OR 
 

“denial . . . will not 

result  . . . death.” 
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S.B. 1695  (2012) 
Passed Senate, died House 

93 

SB 172, HB 309  (2012) 
CPR only, died 
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Conclusion 



33 

97 

98 

 

99 



34 

100 

 

101 

Thaddeus Mason Pope  
Associate Professor of Law 
Hamline University School of Law 
1536 Hewitt Avenue  
Saint Paul, Minnesota 55104 
T  651-523-2519 
F  901-202-7549 
E  tpope01@hamline.edu 
W  www.thaddeuspope.com 
B  medicalfutility.blogspot.com 

References 

White DB & Pope TM, The Courts, Futility, and 

the Ends of Medicine, 307(2) JAMA 151-52 

(2012).  
 

Pope TM, Physicians and Safe Harbor Legal 

Immunity, 21(2) ANNALS HEALTH L. 121-35 

(2012).   
 

Pope TM, Medical Futility, in GUIDANCE FOR 

HEALTHCARE ETHICS COMMITTEES 

ch.13  (MD Hester & T Schonfeld eds., 

Cambridge University Press 2012).  102 



35 

Pope TM, Review of LJ Schneiderman & NS 

Jecker, Wrong Medicine: Doctors, Patients, 

and Futile Treatment, 12(1) AM. J.  

BIOETHICS 49-51 (2012). 
 

Pope TM, Responding to Requests for Non-

Beneficial Treatment, 5(1) MD-ADVISOR: A J 

FOR THE NJ MED COMMUNITY (Winter 

2012) at 12-17.  
  

Pope TM, Legal Fundamentals of Surrogate 

Decision Making, 141(4) CHEST 1074-81 

(2012).  
103 

Pope TM, Legal Briefing: Medically Futile and 

Non-Beneficial Treatment, 22(3) J. CLINICAL 

ETHICS 277-96 (Fall 2011). 
 

Pope TM, Surrogate Selection: An Increasingly 

Viable, but Limited, Solution to Intractable 

Futility Disputes, 3 ST. LOUIS U. J. HEALTH 

L. & POL’Y 183-252 (2010).   
 

Pope TM, Legal Briefing: Conscience Clauses 

and Conscientious Refusal, 21(2) J. CLINICAL 

ETHICS 163-180 (2010).  

104 

Pope TM, The Case of Samuel Golubchuk: The 

Dangers of Judicial Deference and Medical  Self-

Regulation, 10(3) AM. J. BIOETHICS 59-61 (Mar. 

2010).  
 

Pope TM, Restricting CPR to Patients Who 

Provide Informed Consent Will Not 

Permit Physicians to Unilaterally Refuse 

Requested CPR, 10(1) AM. J. BIOETHICS 82-

83  (Jan. 2010).    
 

Pope TM, Legal Briefing: Medical Futility and 

Assisted Suicide, 20(3) J. CLINICAL 

ETHICS  274-86 (2009).    

 

105 



36 

Pope TM, Involuntary Passive Euthanasia in 

U.S. Courts: Reassessing the Judicial 

Treatment of Medical Futility Cases, 9 

MARQUETTE ELDER’S ADVISOR 229-68 

(2008). 
 

Pope TM, Medical Futility Statutes: No Safe 

Harbor to Unilaterally Stop Life-Sustaining 

Treatment, 75 TENN. L. REV. 1-81 (2007). 
 

Pope TM, Mediation at the End-of-Life: Getting 

Beyond the Limits of the Talking Cure, 23 OHIO 

ST. J. ON DISP. RESOL. 143-94 (2007).  
106 


