Legal Issues with Brain
Death Determination

May 12, 2022

@ThaddeusPope

Beverly
Whitehead

5/12/2022

Thank you Nothing

for inviting an “outsider” to d i S C | O S e

Active

court case

[ EVPIRESTATE

3 children
7 grandchildren



5/12/2022

1

Lucy Campbell

e TR TTTTTT
- W ALY A
"R pr.
— || EH -
ATT- PAGE BRAN sons
PP SHEHATA NADY
gRE | FS MED Apwprowea:
P | BUFFALD BENERAL HOSPITAL

Yos Mo Prarsqulsites (sech must be checked]

ICU director

Buffalo General

O 1, Gom, Ireverdis snd cause koo &

0 2 Appropriste walting piod has been folowsd (____ boyf&) i paent wes proviousy induce rlo
hypotharmia, adilonsl vighance recmmended”

[ 3. Neursimaging i compsiive wih e clagnasis, f apofcatie
o efectabsan 0 fbatbiurees fver, serum isvel
Jet8 154 10 cgrnk) ___ asmum level)
¥ O 8 Nowvdance of rescus paraytcs fseceical stimation ¥ perstyics use)
D& sdtase, sockoll,

g
/
7

18




g e (9

Ueottn Py
Dt T e, ﬁmf&d 24 2 ﬁﬁﬁfl
Pﬂﬂmafmba-pmmnummm Z [ L

Results of the Apnea Test:

suanessc by o
Endoroatan;pae 28 ey

| obsarved tha patiant throughout the apnea l!? and my assessment |s:

&’ 1. Confirms braln death
O 2. Does not confirm breln desth
O 2 Resulsare Raason:

mtnumalpmmnmwmpmmr e v o
Signature: A oue: Y] 2z

T -
22

25

May 2022

5
1

15
22
29

26

BD determined

twice

M
2
9
16

23
30

T
3
10
17
24
31

v
4
11
18
25

T
5

19
26

E
6
13
20
7

5
7
14
21
28

5/12/2022

Jamie Nadler

Critical Care
Director Pt safety
Buffalo General

March 30, 2022

and

April 2, 2022

27



5/12/2022

. DENNIS E. WARD, 15.C.
Presiding Justice

HON. DENNIS E. WARD, J.S.C.
HON, D) _

(

ADNEDLT thet o fibie
ORDERED, et podingfrheererof i Co
STATE OF NEW YORK : COUNTY OF ERIE

SUPREME COURT ” papiaob
_— eplress, doctors, s, and st upon et s Ordeto o
ERIC WHITEHEAD as Guardian of

BEVERLY WHITEHEAD, ORDER TO SHOW CAUSE

050 200 1S Supporting

Pliniff, e, Bevey Whichead,end s forther

Index No.: (|
BUFFALO GENERAL HOSPITAL,

31 32

th

opinion




Dr. Campbell

Exam 1

March 30

April 22, 2022

10, Based upen the evaminationsand evauations docmen'ed i Ms
Whitehead's medial records, it s my oiior, 0 & reasonable degree of medieal
cntanty, tht M, Whiehead is brain dead.

40

43

5/12/2022

Colum
Amory

neurologist AMC
(Mt. S. resident 2007)

7“‘1

b‘ 'd
Kaleida Health

44 45




5/12/2022

wiliam [l {{~. Catholic
()) Health

Neurocritical care Me rcy Hos P ita l
intensivist Of B u ffa I o

Coplin




Start with Whitehead case
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Law on brain
death in all U.S.
jurisdictions

Why amend
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Roadmap
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irreversible cessation
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“raises the question
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UMN, J Neurosurgery 35(2): 211-18

166 167 168

Medically dead

Legal
standard

N
-

Legally dead

169 170 171

19



Most authoritative criteria
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Brain death, the determination of brain death,
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“not inconsistent

with the whole brain
standard of death”
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Use AAN protocol
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spontaneous respiratory
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loss of the clinical functions
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Which guidelines
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When making “accordance with
determinations of

accepted medical

irreversible cessation
standards”
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Which medical
standards are
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Research
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Variability of Brain Death Policies in the United States

DenigM. G, MD, MA: HiryH. Wang. BA;Jesn . Robinson, APRY ParayiotisN. Vrelas, ND. PRD;
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determination policies over time
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lary H Wang, MD  ABSTRACT
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Variability of brain death determination

guidelines in leading US neurologic
institutions
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Neurology

February 26, 2019, 92(9) ARTICLE
Variability in reported physician practices for brain death
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Trial court
AAN criteria met
- Aden is dead
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Determination of BD
Nevada

A.B. 424 (2017)

“must be made in

accordance with ...”
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SPECUALATTICLE . -
Evidence-based guideline update:
Determining brain death in adults

Report of the Quality Standards Subcommitte of the American
Academy of Neurology
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OblectivesTo rovide a0 odateof the 1995 American Acadey of Neuroooy el with regard
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of Pedatrics

(linical Report—Guidelines for the Determination of
Brain Death in Infants and Children: An Update of the
1987 Task Force Recommendations

H.B. 1896
(2021)

266 267

“A determination of death ...
shall be made in accordance

with currently accepted

”

national medical standards.
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“including, but not limited
to ... by the AAN, SCCM,
AAP, CNS ... and/or those
recognized by the [Board
of Medicine]”

“standards issued by a
nationally recognized

source of medical
practice guidelines”
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problem 2
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA
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“remove CP support ...

unconstitutional ...
interferes ...
freedom of religion”

Shahida Virk (_Mich.)

303

306

Will see more

of these cases
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“A health-care facility shall
adopt a policy for providing
the patient’s family with a
reasonably brief period of
accommodation ....”

308

“Reasonably Brief Period
of Accommodation means
an amount of time
afforded to gather at the
patient’s bedside.”
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309

“During this reasonably brief
period of accommodation, a
health-care facility is only required
to continue previously ordered
support for circulation and/or
respiration. No other medical
intervention is required.”

311

312

10 N.Y.C.R.R.

400.16

315
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Hospitals must have New Jersey and New York
Compared

policy for reasonable

accommodation of ‘ ‘ \ DEfa u It ru Ie

moral & religious
objections
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New York
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Indefinite

New Jersey duty

treat

322 323 324
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More family

refusals

334 335

Parental

refusals
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No apnea test

4 4

Treatment duties
continue until CP

340 341 342
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Here

Determine ves Determine no

N

Practically, same

as NJ religious
exemption Declare NO Declare NO

343 344 345

Must clinicians Do clinicians
honor the need consent
refusal? for apnea test?

346 347

Billings, Montana

Allen Callaway
6-year-old

“D d” July22, 2016

ey

349 350

39



#St.Vincent

HEALTHCARE | SCL Health

352

MONTANA NINTH JUDICIAL DISTRICT COURT, PONDERA COUNTY

INTHE MATTER OF THE Ca o DG 168
CLARDIANSIIPOF A, —
Fhen CONCLLSIONS OF LAY AND

A Am

(RDER

355

“mother has sole authority
to make medical decisions .
.. including . . . brain
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“request ...
permitting ... testing
... is denied”

Do clinicians

need consent

for apnea test?
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Brett Shively

j\/o “drown”
o 'ichita, 2006,
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361 362

Plausible
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Normally, may not

do things to patient

without consent

kNo consent = medical battery
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373

Brain death, the determination of brain death,
and member guidance for brain death
accommodation requests

AAN position staement

(omespondence
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Prevailing custom
Standard of care

Consent is not required

374

“moral authority ...
to perform ... without
obligation to obtain
informed consent.”
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“Consent
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notify the NOK”

382

Policy:
“requests for reasonable

accommodation based
on religious or moral
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“Before a physician initiates the “If ... information ... that ...
determination of death ... determination of death ... would
violate the religious, moral, or T
ethical principles of the patient or /“ NEW \{(®) R

j

reasonable efforts shall be made
. ., . > /

to notify a patient’s family that the patient's family ... make [~ EVIPIRE 5T/

such a determination will soon reasonable efforts to accommodate

begin.” those concerns”
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That’s Consent for
problem 4 BD testing
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MORGAN HALEY

397 398 399

But we've got to verify it legally,
to see if she
is morally, ethically
spiritually, physically
b L : E positively, absolutely
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X " ' undeniably and reliably Dead

Illllli DONG THE WITCH IS DEAD!
400 401 402

She’s not only

merely dead, N eed

Certainty

She’s really most
sincerely dead. Clarity
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