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to disclose

@ThaddeusPope

court case
Active
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Beverly 

Whitehead
62yo
3 children

7 grandchildren
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March 27, 2022

suspect dead

brain death?

Lucy Campbell

ICU director
Buffalo General
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April 2, 2022
Jamie Nadler

Critical Care

Director Pt safety

Buffalo General

BD determined

twice
March 30, 2022

April 2, 2022

and

BUT
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41days Why

Why

4th
opinion
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Dr. Campbell

Exam 1
March 30

Dr. Nadler

Exam 2
April 2

Colum 
Amory
neurologist AMC 
(Mt. S. resident 2007)

April 22, 2022

BUT
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William 

Coplin

Neurocritical care 

intensivist

BUT

41 days
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Start with Whitehead case

New York

Right now

not unique
Other BD conflicts 

recently escalated 

to NY courts 

• Arizona case 2022

More
conflict

More
uncertainty

More
variability
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Frame
65

UDDA
Law on brain 

death in all U.S. 

jurisdictions

67

> 2 years working 

to amend UDDA

Why amend    

the UDDA?
69

Roadmap 

5 parts

71

UDDA types of 

controversy4
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73

UDDA 1968
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1968 Only 1 way  to 

determine death

irreversible cessation 

of circulatory & 

respiratory functions

BUT

“No statutory 

change in law 

… necessary”
89

Wrong
90

Risk averse 
clinicians want 
certainty & clarity

82 83 84

85 86 87
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93

BUT

1970s

Variability Uniformity

Dead state 1 
but not state 2

“status as alive or dead 

should not depend on 

the capricious question 

of immediate locale”

1980

91 92 93

94 95 96
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President

Jimmy 

Carter UDDA

44 words
Law on death  

in all U.S. 

jurisdictions

10 N.Y.C.R.R.  

400.16

2 ways 
to determine death

“irreversible cessation of 

circulatory & respiratory 

functions”
or
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“irreversible cessation      

of all functions of      

the entire brain”

circulatory criteria

or
neurologic criteria

UDDA

1970s variability 

Eliminate

113

1980
114

>40 years

115

BUT
unraveled
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1979

119

Evidence
(200)

50% report

families request organ 

support after BD

Chest (2015) 147(4):1144-51

J Clin Ethics (2014) 25(3):222-37

“reject this diagnosis”

“deviate from   

standard procedures”

no surprise

118 119 120

121 122 123
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“raises the question 
of whether brain 
death, as it is 
currently defined, is 
truly irreversible”

More
conflict

Many cases 

to court

So... Add ULC

Working to 

amend UDDA

Study 

Committee

Whether to amend

How bad are problems

Can we fix them

127 128 129

130 131 132
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2020 – 2021 Yes
Amend

July 2021
recommendation 
approved

Drafting 

Committee

How to amend
What solutions

What language

2021 – 2024

1st reading 
July 2023

2nd reading 
July 2024

ULC approval

July 2024

136 137 138

139 140 141

142 143 144
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50 states   

enact it
Why?

=
State 1

State 2
=

Hospital 1

Hospital 2

=
MD 1

MD 2
=

Law

Practice
Why?

145 146 147

148 149 150

151 152 153
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Uniformity

Clarity

Certainty

types of 
controversy 
motivating 
amendment4

156

Problem 1

Mismatch

Law
Medicine

Clinicians do not

assess what  

UDDA requires

160

UDDA
irreversible cessation

all functions      

entire brain
162

BUT

154 155 156

157 158 159
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163

Brain dead 
people     
do stuff

Gestate 
a fetus

Heal wounds
Fight infections
Stress response

Grow
Sexually mature
Regulate temp

sexually responsive
UMN, J Neurosurgery 35(2): 211-18

Clinicians only assess 

cessation

some functions 

part of brain

UDDA requires

all functions

entire brain

Medical 
criteria Legal 

standard

Medically dead

Legally dead

=

163 164 165

166 167 168

169 170 171
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Most authoritative criteria

Patient can 

satisfy BD

guidelines
Dead

177

Yet...

“neuro-endocrine 

function may be 

present”

May determine BD 

despite function 

hypothalamus

172 173 174

175 176 177

178 179 180
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“not inconsistent 

with the whole brain 

standard of death”
182

BUT
183

UDDA
requires

irreversible 

cessation of

all functions
of the 

entire brain

Hypothalamus

200 clinicians  

Mayo Clinic 

1. Use AAN protocol 

2. Get positive result 

3. Does that demonstrate 
loss of “all functions of 
the entire brain”?

181 182 183

184 185 186

187 188 189
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disagreed
UDDA AAN Medical criteria 

do not require 

cessation of 

all functions

Require cessation 

of critical functions

195

BUT

Lack authority 

to do that
Analogy

190 191 192

193 194 195

196 197 198
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UDDA gives 

standards

Medical profession 

only applies them

1. All functions 

2. Entire brain

3. Cessation     

4. Irreversible

Legal 

challenges
207

Brain death 
is also
under attack

199 200 201

202 203 204

205 206 207



5/12/2022

24

Jahi McMath
209

Original 

attack

Jahi does     

not satisfy    

BD criteria

211

Later 

challenge

AAN & AAP 

Guidelines 

themselves

“incalculable disruption   

… if this court decides the 

Guidelines do not meet … 

UDDA … criteria”

208 209 210

211 212 213

214 215 216
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“Doctors declared your loved 

one brain dead and want to 

withdraw life-sustaining 

treatment against your will”

“We can help”

Media hits

Public trust Public trust
Not dead 

when doctors 

say they are

217 218 219
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223 224 225



5/12/2022

26

Medical 
criteria Legal 

standard

“irreversible cessation      

of all functions of      

the entire brain”

“permanent cessation of 
spontaneous respiratory 
functions and permanent 
loss of the clinical functions 
of the brain necessary for 
consciousness”

231

That’s  

problem 1

legal criteria to 

medical standards

Mismatch

233

Problem 2
Which guidelines 

should clinicians use 

to determine BD?

226 227 228

229 230 231

232 233 234
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235

UDDA
When making 

determinations of 

irreversible cessation 

“accordance with 

accepted medical 

standards”

238

BUT
Which medical 

standards are 

accepted ?

variability

242

Trial court did not 
consider whether 
AAN are 

“accepted medical 
standards”

235 236 237

238 239 240
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5/12/2022

28

Number of physicians

Qualifications

How tests administered

Reno 
pic

Reno, Nevada Aden 

Hailu

250

brain injury 

during 

exploratory 

laparotomy

251

Met AAN criteria 

for brain death
Dad: “she       

is not dead”

244 245 246

247 248 249

250 251 252
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254

Dad 

loses
255

Trial court
AAN criteria met

→ Aden is dead

Dad 

appeals

Nevada 

Supreme 

Court
257

Dad 
wins

Supreme Court of Nevada

259

Irrelevant if Aden 

meets AAN criteria

NOT the     

“right” criteria

Unclear they are 

“accepted medical 

standards” 

as UDDA requires

uncertainty

253 254 255

256 257 258

259 260 261
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262

Fix Nevada
A.B. 424 (2017)

Determination of BD 

“must be made in 

accordance with …”

H.B. 1896 

(2021)

“A determination of death … 

shall be made in accordance 

with currently accepted 

national medical standards.”

defined

262 263 264

265 266 267
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“standards issued by a 

nationally recognized 

source of medical 

practice guidelines”

“including, but not limited  

to … by the AAN, SCCM,    

AAP, CNS ... and/or those 

recognized by the [Board  

of Medicine]”

Follow Nevada 

approach 

Point specific 

guidelines

275

That’s  

problem 2 medical standards 

are accepted

Which

277

Problem 3
Want 
religious
exemption

“If heart is beating, 

then she is alive.”

271 272 273

274 275 276

277 278 279
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“death … shall not be 

declared … violate … 

religious beliefs . . . .”

No 

death 

by BD

Religious 

objection

Pt may 

satisfy 
BD criteria

285

BUT

May not

declare 

death

Until

death by   

CP criteria
1991 

280 281 282

283 284 285

286 287 288
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Rejected 

everywhere

outside NJ
asked for
still

H.B. 4329

Nick 
Torres
(TX)

• Pic stinson

• Pic others SF  KY etc

• Click click click

Israel Stinson

289 290 291

292 293 294

295 296 297



5/12/2022

34

Suing state   
of California

“firm religious beliefs 

… heart is beating …  

is alive.”

“remove CP support … 

unconstitutional … 

interferes … 

freedom of religion”

Motl Brody (DC)

Cho Fook Cheng (Mass)
303

Shahida Virk  (Mich.)

305

Will see more 

of these cases

298 299 300

301 302 303

304 305 306
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“A health-care facility shall 

adopt a policy for providing 

the patient’s family with a 

reasonably brief period of 

accommodation ….”

“Reasonably Brief Period 
of Accommodation means 
an amount of time
afforded to gather at the 
patient’s bedside.”

“During this reasonably brief 
period of accommodation, a 
health-care facility is only required 
to continue previously ordered 
support for circulation and/or 
respiration. No other medical 
intervention is required.”

10 N.Y.C.R.R.  

400.16

307 308 309

310 311 312
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Hospitals must have 
policy for reasonable 
accommodation of 
moral & religious 
objections

• Distinguish from exemption

Default  rule

No
duty  
treat

Dead New York
Temp
duty  
“treat”

Dead

New Jersey
Indefinite
duty  
treat

Not
Dead

324

316 317 318

319 320 321

322 323 324
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Yes Accommodation

No Exemption

326

That’s  

problem 3

offer

religious 
exemption

328

Problem 4
Must clinicians 

get consent

for BD tests?

Apnea 

test

Final
confirmatory test

325 326 327

328 329 330

331 332 333
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BUT
More  family 

refusals
Archie Battersbee 05/12/22 

Almost all pediatric

Parental
refusals

No apnea test

No BD
Treatment duties 
continue until CP

No BD
Opt out   

BD

334 335 336

337 338 339
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Practically, same   

as NJ religious 

exemption

Determine 

Declare

NJ

Determine 

Declare

Here

Must clinicians 

honor the 

refusal?

Do clinicians    

need consent      

for apnea test? split

Yes
Billings, Montana

Allen Callaway
6-year-old
“Drowned” July 22, 2016

343 344 345

346 347 348

349 350 351
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Mom:

“no”

“no”
“request … 

permitting … testing 

… is denied”

“mother has sole authority 

to make medical decisions . 

. . including . . . brain 

functionality examinations”

Do clinicians 

need consent   

for apnea test?

352 353 354

355 356 357

358 359 360
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MT said

“yes”

KS also 

“yes”

Brett Shively 
2yo “drown”
Wichita, 2006

CA also 

“yes”
Alex Pierce - drowned

Plausible

Normally, may not

do things to patient 

without consent
No consent = medical battery

No

361 362 363
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VA said 
“no”

Prevailing custom 

Standard of care

Consent is not required

“moral authority …    

to perform … without

obligation to obtain 

informed consent.”

“professional 

responsibility”

370 371 372

373 374 375

376 377 378
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380

“Consent 
need not    
be obtained” BUT

“reasonable 

efforts to    

notify the NOK”

Policy: 

“requests for reasonable 
accommodation based 
on religious or moral 
objections”

Jan. 2019 

379 380 381

382 383 384
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“Before a physician initiates the 

determination of death … 

reasonable efforts shall be made 

to notify a patient’s family that

such a determination will soon 

begin.”

“If ... information … that … 
determination of death … would
violate the religious, moral, or 
ethical principles of the patient or 
the patient's family … make 
reasonable efforts to accommodate 
those concerns”

390

392

That’s  

problem 4
Consent for 

BD testing

394

Conclusion
Beverly 

Whitehead Old  case

388 389 390

391 392 393
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Wicked Witch 

of the East

But we've got to verify it legally, 

to see if she 

is morally, ethically

spiritually, physically

positively, absolutely

undeniably and reliably Dead

She’s not only 

merely dead,

She’s really most

sincerely dead.

Need
Certainty

Clarity

397 398 399

400 401 402
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Life Death Life Death RUDDA

Reduce
variability

Increase
certainty & trust

410
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