Advance Health Care
Directives: Drafting &
Dispute Resolution
Strategies
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Advance
directives are
preferred

Not completed

Not available

Your decision
maker is someone

you chose

No agent
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BUT

Patient
cannot speak
for herself

Still need
a SDM



2"d choice — Not chosen
after agent by patient
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MMA Policies

2015

(reflects policies adopted through April 30, 2015)
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“patient's family
should become
the surrogate . . .”

“In the case when
there is no one
closely associated
with the patient . ..
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“but there are persons
who both care about the
patient and have some
relevant knowledge”
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“Without an advance

directive that

designates a proxy .. .”

“persons with whom
the patient is closely
associated.”

“may be
appropriate

surrogates”



Making Treatment Decisions for Incapacitated Older Adulty
Without Advance Directives

AGS Etbics Commites”
POSITION 2

It should nor be assumed thar the absence of raditional
surrogates (next-of-kin) means the patient lacks an appropri-
ate surrogate decision-maker, A nontraditional surrogate,
such as a close friend, a live-in companion who is not married
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3. Plaintiffs are appropriate surrogate decision makers for
all health care decisions for their son, and they are not required
to petition for or be appointed guardians or conservators in order

to continue making all health care decisions for their son,

is consistent
with the standard of medi¢il and ethical practice in the State of

Minnesota.
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Some providers
refuse to

recognize family

Judicially

endorsed

Using default list creates risk

Wrong
SDM

STATE OF WINNESOTA
county OF RANSEY
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CASE TYPE INDICATOR: erviL - orwEm
DISTRICT court

SECOND JUDICIAL DrsTRICT

PROBATE DIVISION

FILE MnmER: €7-94-1717

James . Butcher and Patricia A.
Butcher, individually and as
parents and natural guardi
©f James D. Butcher, 1T,
Plaineifs,
FINDINGS OF FACT, CONCLUSIONS
va. OF LAW AND JUDGMENT
Thomas Fashingbauer, in his
official capacity as Director,
R nty Community Human

partment, and Ramsey
ounty Community Human

Services Department,
Defendants.

34U, Mem. L Rev. 331
38Vl L Rev 103

Right SDM but the

3. Wrong

decision
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“surrogate’s decision . . .
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SDM steps i : F Health care agent must
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considering ... principal's
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Clinicians should
not follow “bad”
surrogates

Advanced dementia
End stage kidney disease

Chronic respiratory failure

Abel Tello

aggressive
treatment is
unethical
& painful

CMO

80 ambulance calls

Treated at almost every
hospital in Twin Cities

Park Nicollet Methodist
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State of Minnesota

In Re: Emergency Guardianship of

Order Appointing Emergency Guardian
Albert N. Barnes,
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PewRescarchCenter

Views on End-of-Life
Medical Treatments

Growing Minority of Americans Say
Doctors Should Do Everything
Possible to Keep Patients Alive
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Clinician Surrogate

CMO LSMT
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Views About End-of-Life Treatment Over Time

% of U.S. adults

Diff.
1990 2005 2013 90-13

73 70 66 7
1 22 +16
12 8 3 9
100 100 100

Surrogate will not
consent to CMO

recommendation

11/22/2019

Right SDM but the

3. Right

decision

Medical
Futility
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Table 4. Recommended Steps for Resolution of Conflict Regarding Potentially
Inappropriate Treatments

Aggressive treatment

plan consistent with

patient wishes

Minn Stat “provider ... unwilling to “but the provider shall take
: * provide directed health all reasonable steps to

145C 15(b) care ... may transfer ensure ... directed health

R care until the principal ...
the principal is transferred”

Treat Itl' Addressed only to

agents named in AD

transfer
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