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Advance 

directives are 

preferred

Your decision 

maker is someone 

you chose
BUT

Not completed

Not available 80%
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Still need  

a SDM Recap

Patient 
cannot speak 
for herself

No AD

No agent Default 

surrogate
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2nd choice –

after agent

Not chosen 

by patient

Chosen off  

a list

Almost all states 

specify a 

sequence

Agent

Spouse 

Adult child

Adult sibling

Parent . . . . .
18

More 

relatives
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ND list is longer 
than most 

9 categories deep

22

Close 

friend

23

Priority sequence in 

list might not match 

your preference
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No authoritative 

list in California

CA not alone

No authoritative 

list in Minnesota BUT
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Custom & 

practice

“Without an advance 

directive that 

designates a proxy . . .”

“patient's family 

should become 

the surrogate . . .”

“Family includes persons 

with whom the patient is 

closely associated.”
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“In the case when 
there is no one 
closely associated 
with the patient . . .”

“but there are persons 
who both care about the 
patient and have some 
relevant knowledge of 
the patient . . .”

“such relations should 
be involved in the 
decision-making process, 
and may be appropriate 
surrogates.”

Judicially 

endorsed
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No default 

surrogate statute

Minnesota not alone

47

De facto 

flexibility BUT
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49

34 U. Mem. L. Rev. 331

38 Vill. L. Rev. 103

Some providers 

refuse to     

recognize family

NJ IN

NY  NJ

Still need 

a SDM

Even with

a list

Some have 

nobody
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Still need   

a SDM

Guardian

Conservator

3rd choice –
After agent & 

surrogate

Ask court to 

appoint SDM

Last 
resort

Slow 

Expensive 

Cumbersome
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3 SDM 
types

Who appoints Type of surrogate

Patient Agent
DPAHC

Legislature Surrogate
Proxy

Court Guardian
Conservator

How does 
SDM 
decide?

Any type of SDM 
can usually make 
any decision patient 
could have made

Minn. Stat. 145C.07(3)

Health care agent must    
“act in the best interests . . . 
considering . . . the 
principal's personal values to 
the extent known”

Hierarchy
1. Subjective
2. Substituted 

judgment
3. Best interests
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SDM steps into shoes of patient Subjective
If patient left 

instructions, 

follow them

Substituted 
Judgment

Do what patient would 
do (using known values, 
preferences)

Best interests
If cannot exercise 
substituted 
judgment, then 
objective standard 

Burdens of 
treatment Benefits

~ 60%
accuracy
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73

More 

aggressive 

treatment
“surrogate’s decision . . .     

almost always accepted”

75

ptDA
Support, train, 
remonstrate

76

Al Barnes



10/13/2018

14

Advanced dementia

End stage kidney disease

Chronic respiratory failure Park Nicollet Methodist
Already 80 ambulance calls + treated at almost every hospital in 
Twin Cities

Abel Tello

aggressive 

treatment is 

unethical & 

painful

CMO
82

BUT

Agent: 
wife    
Lana

Lyme disease 

long-term 

antibiotic therapy 

will reverse 
dementia

No 
consent
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Clinicians should 
not follow “bad” 
surrogates

88
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