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2012 -
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Pittsburgh, PA

Georgetown
bioethics
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Philadelphia

I am a law professor.

But I often speak and  

write directly to clinicians

Introduction
Cannot identify you 
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Try talk to you

- to ascertain 

what you want

If cannot Try to 

identify you

Try contact your 

family, so they can 

guide treatment

If cannot
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Use fair process 

to determine 

treatment

How well does 

law & policy 

measure up?

Roadmap 3 parts

1 Decision making 

capacity
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2 Advance 

directives

3
Other ways to make 

healthcare decisions 

when patient lacks 

capacity

Separate     

(part 2) video
Capacity
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What is 

“capacity” 3

Able to understand

significant benefits,      

risks and alternatives to 

proposed health care 

Able to make

a decision

Able to 
communicate
a decision

2 case 
examples
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Lane v. 
Candura

(Mass. 1978)

77yo Rosaria Candura

Gangrenous right foot 
and leg

Refuse consent for 
amputation

Doc thinks stupid decision

But . . . she understands the 
diagnosis & consequences

So, she has capacity 

DHS v. Northern  
(Tenn. 1978)

Mary Northern, 72yo

Gangrene both feet

Amputation required 

Does not appreciate her 

condition

Believes her feet are black 

“because of soot or dirt.”
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That’s the 

definition

How to 

implement

When/How 

to Assess

All patients 
presumed to 
have capacity

Clinicians must 
rebut the 
presumption

No need to 

prove capacity
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Must prove 

incapacity

Sometimes 

obvious

Advanced 

dementia PVS

Often 

unclear
60

Assess capacity 

carefully
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61

Not all or 

nothing

Patient might have 

capacity to make some

decisions but not others

Patient may lack 

capacity for 

complex decisions 

Still have capacity 

for simpler 

decisions 

Examples
Choose 

dinner
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Still have capacity 

to appoint

surrogate

Sumner 
Redstone

May fluctuate

over time

Patient may have capacity 

to make decisions in

morning but not 

afternoon 
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73

Even if really 

lacks capacity
74

Restore capacity 

if possible

76

Bottom line 

takeaway

Patient has capacity to 
make decision at hand

Patient decides herself

Patients often 

lack capacity
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3
Not yet

acquired  

(minors)

Never had 

(mental 

disability)

Had but lost

(dementia…)

Most 

common

Adults once had

but later lost

capacity
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Can no longer 

make own 

decisions

Who makes 

them?

Mechanisms 2 preferred

Advance directive

Agent / DPAHC 2 other
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Default surrogate

Guardianship

Promises

Pitfalls

Advance 

directive
2 parts

to AD

Instruct

Appoint
Instruct
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FKA

“living will”

Record treatment 

You want        

You do not want

Lots of paper 

forms, e-forms 

& apps

Some are more 

treatment

focused

Others are more 

goal focused
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Advantage

Hear from 

patient herself

Best DM for you 

is you

Obstacle 1 Not 
completed
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18-29:

15%

Higher among 

older & sicker 

but variable

Obstacle 2
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Not   

found

76% of physicians whose 

patients have ADs do not 

know they exist

Fail to make & 

distribute copies
Primary agent

Alternate agents

Family members

PCP

Attorney

Clergy

Online registry

Complete 
=

Have

Obstacle 3
Even if 

completed  

& available
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Not 
clear

if ___,

then ___

If
“Reasonable 

expectation  of 

recovery”

75%      
51%
25%      
10%

? Then
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“No 

ventilator” 

Ever

Even if temporary

Vague 

Ambiguous
Limits
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2 parts
to AD

Instruct

Appoint

“Agent”

“DPAHC”

1st choice –

patient picks 

herself

Best person to act   

on your behalf is 

someone you

know and trust
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Short    

form

BUT

Usually in an 

advance 

directive

Not completed

Not found
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Still need  

a SDM 80%

See part 2

“When there      

is no AD”
148
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