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growing

4/9/2018

“well
settled”



4/9/2018

legal Growing

attacks .
resistance

on BD Most serious

o [
[gan support arter death Dy neurologic 50% report

criteria
Resuls of a suney of US seurologists ( 200)

More families

families request

dispute BD 2. NEUROLOGY organ support
ﬁizﬁ:‘Aug. 2016 after BD

“families of . . .
patients determined .
.. dead by neurologic

’f:} L7 Ly : criteria . . . rejected
el this diagnosis”
gh ?—ﬂerrl‘ FE :"_; 'H'E'I z“if:’ ical [ Chest (2015) 147(4):1144-51

J Clin Ethics (2014) 25(3):222-37




“family . .. asked
... to deviate
from standard
procedures
following BD”

More

conflict

Attack
1of5

Tl
Health artners

Many cases
to court

Confusion

Mistrust
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Conflict: 10%

56 BD cases
2014-2016

Types of
dispute
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Just 1

example

Lisa Avila

Wrong before >

Ectopic Pregnancy

O\ SUPERIOR COURT

&

7\ OF CALIFORNIA

-/ COUNTY OF ORANGE

Injunction against

removing ventilator

aeala That’s
opinion ; - 3
1st attack
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P, ' on BD
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Attack
20f5

“ID]eath ... shall not
be declared . . .
neurological criteria . .
.violate . . . personal
religious beliefs . . . ”

Want
religious
exemption

Religious » No
objection death
by BD

24-48hr
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Contrast
CA, NY, IL

Reasonable
accommodation
after BD



Opposite

Pt may

satisfy

BD criteria

Until Exemption
death by

CP criteria

Not mere

accommodation
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Changes
definition
itself

May not
declare
death

Rejected
everywhere
outside NJ



Mgatl Brody (DC)

California
rejected
(twice)

Shahida Virk (Mich.)

AMENDED IN ASSEMBLY APRIL 10, 1986

CALIFORNIA LECISLATURE 1565 85 BEGULAR SESSION
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ChoFobk Chehg (Mass)

=7

AMENDED IN ASSEMBLY APRIL 6, 1987

CALIFORNIA LEGISLATURE—1967-65 REGULAR SESSION

ASSEMBLY BILL No. 3311 ASSEMBLY BILL No. 1390
Introduced by Assembly Member Hilt Kaitz I d d by A bly Member Katz
Feb: 18, 1986
ebruary 18, March 4, 1987

Am wet to amend Seetion 14132 of the Welfare end
Institutions Cede; relating to Medi/Gak: An act to amend
Section 7180 of the Health and Safety Code, relating to The
Uniform Determination of Death Act.

LECISLATIVE COUNSEL'S DIGEST
AD 3311, as ded, Hilt Katz. Med + & berefit
The Uniform Determination of Death Act.

An act to add Section 1256.5 to the Health and Safety Code,
relating to health facilities.

LEGISLATIVE COUNSEL'S DIGEST
AB 1380, as amended, Katz. Health facilities: general
acute care hospitals.




Shalom Ouanounou

Submitted

Awaiting
decision
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BD guidelines “failed

to ... accommodate
Shalom’s express
religious beliefs, . . .
violate . . . constitutional
and human rights”

galaguisha McKitty



“Plaintiffs are
Christians with firm

religious beliefs . . .

heart is beating,
Israel is alive.”

May see
more of
these cases

“removal of CP
support . . .
unconstitutional . . .
interferes with . . .
freedom of religion . .
. first amendment”

LIFE X

LEGAL
DEFENSE

FOUNDATION
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2 UNITED STATES COURTS
)} for the NINTH CIRCUIT

Appellate
briefing now

That’s
2"d attack
on BD




Must clinicians
obtain consent

for BD tests?
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1968

JAMA, Aug 5, 1968 # Vol 205, No 6
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Reprof e A e Coite o e e i Sh

to Exain he Defion of rsn Dt

How is this
relevant?
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this strategy

Annals of Internal Medicine |

American College of Physicians Ethics Manual
Sixth Edition

Lols Smyder, 1D, for the Amerizan Callege of Physiclans Ethics, Professionalism, and Human Rights Commitiee*

“After a patient . . . brain
dead . .. medical support

should be discontinued.”

Similarly

Clinician
duties
after BD

‘.g ! I‘J [LA_X Views & Reviews

Really, most SINCERELY dead

Policy and procedure in the diagnosis of death by
neurologic criteria

DM. Shaner. MD: RD. Orr. MD; T. Drought, PhD. RN: R B. Miller MD: and M. Siegel. MD

“once death . . . diagnosed . .

. discontinue support . . .”
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Some try to

preve nt
BD diagnosis

Limited

Guidelines for Physicians: Forgoing Life-Sustaining

Tecatment for Adult Patlents

“all medical
interventions
should be

ot Coaitee v il ¥ibics
Lis Angebes Cutly Medhcal Assciion

Lin Atgeles Conmnly Bar Assoclation

withdrawn.”

Aol by e L Argebs oty M At Fmary L5, 20
e by e L Anges ity B Asevition Varh 2, 2086
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Consent
not
required

Focus on
pre-BD
rights
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Dead - Not a Not‘ a No Tx
patient patient = duty

Bright line rule

No post-BD

treatment rights

Final

confirmatory test
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SPECUAL ARTICLE
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More family

refusals

!

NO
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e~y
dbdis 0
RO A AT G b e

e he Oincam i
Renderng Pedatrc Cae

Clinical Report—Guidelings for the Determination of
Brain Death in Infants and Children: An Update ofthe
1987 Task Force Recommendations

| T Mo, D) St obwal VD, Wt

) @@ " Y Parental
i\%@z@/ refusals

Imost all pediatric

No apnea test

¥

Treatment duties
continue until CP
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Practically, same
as NJ religious
exemption

But same
consent
guestion

Must clinicians

honor the
refusal?
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No apnea test >

ancillary tests

Do clinicians
need consent
for apnea test?

Allen

Callaway

14



Billings, Montana

“request. ..

permitting . . .

testing . ..

is denied”

6-year-old
“Drowned” July 22, 2016
s

ey

“mother has sole
authority to make

medical decisions. . .

including . . . brain
functionality
examinations”
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4#&Wmmt

HEALTHCARE ’ SCL Health

FILED)

N T
P}

MONTANA NINTH.JUIICIAL DISTRICT COURT, PONDERA COUNTY

INTHE MATTER OF THE Cuse No. DG-16-08
GUARDIANSHIP OF A.C..

| FINDINGS OF FACT,

- coneL usmwsur LAW AND

aminor. |
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MT said

(o ’)

yes

I i unicAR Tt CouR_ /5

KA -

Forbid brain viability exam

TRO - 02/01/06
D/C home - 03/17/06
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Do clinicians
need consent
for apnea test?

Brett Shivm-_ 3

2yd “drown” /f‘v_ !, |

KS also
said “yes”

Do clinicians

CA also

need consent .
said “yes’

)
for apnea test?
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Mirranda
Lawson

Hospital

Ly “is . .. allowed
i -:"'n‘

. to administer
the apnea test”
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Almost got

first appellate B U T

guidance

Do clinicians

need consent VA Sa|d

. C—— for apnea test? ”no"
CP death = disiisgeths

___©REGON
.
Sz ppes
[ 2
b iy

Already
amending
NUDDA . > happening MT, VA.Z

Saw what was
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B. 424

2, 201785

“determination of the . . .
death . . . is a clinical Do cI|n|C|ans

decision that does not need consent
require the consent of

the person’s . . . for apnea test?
representative . ...”

YES @ NO

California Nevada

Kansas Virginia

Montana

@Medical (i

Chens ol [

20



Dec. 12, 2013

Declared dead

4/9/2018

dangerous

Attack

4 of 5

Jahi McMath

Lost lawsuits
against
hospital

21



Sustamed org s\gppVo rt
45wm§'{

Dead people

. do not have
medical

expenses

medical expenses

Chance
to prove

ollateral estoppel
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Mar. 2015

Med Mal lawsuit

Re-litigate
status as
alive

“Triable issue . ..
whether changed
circumstances”

22



theories

No longer meets -

 AAN &iteri

If alive, must
reexamine

medical criteria
for BD

AAN = UDDA
Jahi # AAN

Dead at T1

¥
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Does not attack
the AAN criteria
themselves

Argument
over facts,
not law

Problem

23



Death
should be
irreversible

“most
likely fail

BD exam”

Jahi = AAN

AAN = UDDA

Attack not only
application
BD exam to Jahi

That’s 5t
challenge
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DECEMBER 2017

SU MO TU WE TH FR SA

1 |2
3 4 5 6 7 8 9
10 11 12 13 14 15 16
17 18 19 20 21 22 23
24 25 26 27 28 29 30
31

Attack
legitimacy
exam itself

24



Most Are medical

. criteria for BD
serious legally

attack sufficient?

April 1, 2015

Catastrophic anoxic
brain injury during
exploratory
laparotomy

-D_ad: “she
IS not deqd™
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Reno, Nevada

May 28, 2015

Met AAN criteria
for brain death

25



Trial court
AAN criteria met
Aden is dead

Supreme Court of Nevada
November 2015

Dad

eald |
evad
Supreme ‘
Court

Irrelevant if Aden
meets AAN criteria

They are not the
“right” criteria

AAN does not
measure what

the UDDA
requires

4/9/2018

26



“irreversible
cessation . ..

all functions of
... entire brain”

Gestate
a fetus

Supposed to
measure:

“all functions”

“entire brain”

eal wounds

Fight infections .

Stress response
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Brain dead
people
do stuff

AAN measures
only cessation

some functions
of part of brain
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_ ]
“must be made in o

: Ogrivesigin
accordance with Variablity of Brain Death Polices i the United States

Do, Gre, MO, W Hiry . Wing B e D Pircn APRA: et N Vs MO, PR,
Gl Hendeson, ME:Eckor. M Wiics WD, PHD

accepted medical
standards”

| Sttt
WPOTANCE i e et cesatima i et it
I RS i

Variabltyofbrain desth determination Number of physicians

guidelines inleading S neurologe

Hailu = AAN

Qualifications

| How tests AAN # UDDA

e administered
PN M, - o et oot o o sl nal otesoly awdea & it f
M pachia M avtanad th d¥rurcan b b dieth quikbons 1 mgr U% hasgl it o

institutions

SCT did Remand for

evidentiary
hearing

not hold
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T’CP death

Court
throws BD
into doubt

But no

resolution

uncertainty

VEVEE
legislature

steps in

Addressed only
1 of 2 problems

identified by

supreme court

29



“accepted
medical
standards”

Legal standard
may demand
more than
medical criteria
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AAN / AAP
authoritative
criteria

What is

issue?

“irreversible Deferred to
cessation . .. medical

all functions of profession how
. .. entire brain” to measure

30
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“Act is silent
on acceptable
diagnostic tests
and medical
procedures”

“medical profession
remains free to
formulate acceptable
medical practices”

ULC

Discretio_ﬁ not
unfettered *

Medical criteria
drifted too far

Tests & procedures
must determine
satisfaction of the

" ey legal standard

Medically dead Legally dead

Z

Legally dead Withdraw OST

31



Withdraw OST

3

Legally dead

Conclusion

legal

attacks
on BD

4/9/2018

Jahi McMath

Debate has
been
academic

32



“critics and
skeptics have
not gained
much
traction with

~ lawmakers”

Now itis a
public policy
guestion

Reassess
settled laws
& practices

References
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Not true

anymore

Not just
more scrutiny
more debate

Materials from the
cases discussed in
this presentation
are available at

http://thaddeuspope.com/braindeath
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