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“It all seems to be ineffective.
It's not getting us anywhere.”

“We're allowing the man to
lay in bed and really
deteriorate.”

Proposed Tx plan
DNAR

Stop dialysis

Surrogate

Daughter

Jacqueline




Late 2008

Multiple family
conferences

Surrogate will
not consent
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If doctors believe there is no hope
of recovery, which would you
prefer?

Life-sustaining treatments 728 026
should be stopped and
should focus on comfort

Allefforts should continue | 20,6 25
Indefinitely
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Causal

Factors

Surrogate
demand

Provider
resist

Why surrogates
demand
non-beneficial
treatment?




Misunderstand

Prognosis

latrogenic
Inadequate communication
Uncoordinated, conflicting

Undue pressure




Mistrust

ﬁm Home
TODAY

News » Health & Behavior Ffiness & Nutrition  Your Health: Kim Painter  Swine Flu M

More 'empowered' patients question doctors'

orders

Updated 11h 8m ago | Comments

News

w

68 | Recommend 4 E-mail | Save | Print | Reprints & Pemissions | | RSS
By Mary Brophy Marcus, USA TODAY Share
In the past, most patients placed their ¥ahoo! Buzz

Travel Maney Sports Life Tech

entire trust in the hands of their physician.
Your doc said you needed a certain Add to Mix
medical test, you got it

Facebook
Notso much anymore.

Tiiiter
Jeff Chappell of Montgomery, Ala,, recalls

avisita couple of years agoto a Charlote M0/
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What Yall Gon” Do
With Me?

(Let's talk about it)

The African-American
Spiritual and Ethical Guide
to End of Life Care

SIS S L (S ISR IS G

By Gloria Thomas Anderson, MSW

“I’m not going to pull
the plug on granny”

Emotional
Barriers
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Psychological

Barriers
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The

Sanjay Gupta, MD

C,}jeatlrjg

IDeatch

and les that Are Saving Lives Against All Odds

Chie! Medical Correspondent, CNN. and Now York Fimes
Bestselling Author of Efhasing Life
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Religion
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Question and Responses?

Public, % Professionals, %
(n=1006)

(n=T74)

[ he doctors treating your family
member said futility had been
reached, would you believe that
divine intervention by Gad
could save your family
member?

Yes
o

074

3.0

195

61.1

“religious grounds were

more likely to request

continued life support in

the face of a very poor
prognosis”

Zier et al., 2009 Chest

136(1):110-117
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antonomy

Why
providers
resist

Avoid
patient
suffering
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“This 1s the

Massachusetts

General Hospital,

not Auschwitz.”

“l do not see much
difference between
what we are doing
...and...atrocities
.. .In Bosnia.”
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Moral
distress

TSl S |

The relationship between moral distress and
perception of futile care in the critical care unit’

Melinda J. Mobley *, Mohamed ¥. Rady “~, Joseph L. Verheiide",
Bhavesh Patel®, Joel S, Larson ®

f, Followthe ey’ vistes o the paient carewhen | comot et~ 41(%Y) D90
e dutdo s ecause osptal adinsation fers vt

1, Follow the iy’ vises tocontiue e spport even thogh st inte— 40(%5) 390
Dt st of he paent
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- Adverse impact on patient care




Integrity of
profession

Stewardship
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Limited ICU beds
ER boarding

Antibiotic resistance

Distrust
surrogate
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66% accurate

50% = pure chance

Moorman & Carr 62%
2010

Barrio-Catelejo et al. 63%
2009

Shalowitz et al. 58%
2006

Even lower

when most needed

Intermediate zones
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Typical
dispute
resolution
pathway

Prendergast (1998)
57% agree immediately

90% agree within 5 days

96% agree after more
meetings

Garros et al. (2003)

@ Unresolved
B Resolved
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Fine & Mayo (2003)

E Unresolved
H Resolved

Immediate Three Days Eventual

Hooser (2006)

M Resolved
O Unresolved

Code of
Medical Ethics

section 2.037

A LSNE
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1. Earnest attempts. . .
deliberate . . .
negotiate . .

2. Joint decision-making

. . . maximum extent . .

3. Attempts . . .
negotiate . ..
reach resolution . . .

4. Involvement . . .
ethics committee . ..

Consensus

Intractable
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Intractable
cases

Typical resolution

“Remove the
__,and | will
sue you.”
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Perceptions of “futile care” among caregivers in intensive
care units

Raobert Sibbald MSc, James Downar MD, Laura Hawryluck MD MSc CMAJ 20075177([0):[201.8

“Why they follow the . . .
SDMs instead of doing
what they feel is
appropriate, almost all cited
a lack of legal support.”
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Civil liability
Battery

Medical malpractice
Informed consent
State HCDA
EMTALA
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Licensure discipline

Criminal liability

e.g. homicide

Providers have won

almost every single

damages case for

unilateral w/h, w/d

Providers typically lose
only IIED claims

Secretive
Insensitive

Outrageous
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Process = punishment

Even prevailing parties
pay transaction costs

Time

Emotional energy

Liability averse

Litigation averse
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Easier to cave-in

Patient will die soon
Provider will round off

Nurses bear brunt

Defensive

Medicine

HEALTH AFFAIRS 29,
NO. 9 [2010): 1585-1592

0 Strongly disagree O Disagree ¢ Neutral @ Agrea 0 Stranglyagree

st ok
Deapere e

sl oty et
]
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Mass. Med. Society (N 08

DOCTOR SURVEY

26 ordered for

Action .
defensive reasons

Hospital

= = 13.020
admissions

Lab tests 17.9%0

X-rays 21.9%6

Ultrasound

studies 28 o

MRI studies 27 .4%206

CT scans 27 .6%0

Specialty

referrals SHEAITD
| Am Gieriair Soc 58:533<538, 2010, Extremely or Most Important of
Factor Very Important All Factors Listed
Patient’s prognosis 98.5 12.0
What was best for the patient 981 332
overall
Respecting the patient as a 96.6 54
person
Patient’s pain and suffering 94 6 125
What the patient would have 81.8 29.4
wanted you to do
Providing the standard of care 81.5 22
Respecting the wishes of the 809 33
family or surrogate(s)
Following the law 68.6 11
The burden on the family 448 (1]
Religious beliefs of the patient 353 (4]
Religious beliefs of the family or 286 (0]
surrogate(s)
Cost to society of caring for the 14.2 (4]
patient
Physician's religious beliefs 107 (4]
Concems about paying for 9.3 o
Concem that the surrogate(s) 8.4 14
might sue

Cost to society

Quality & safety
of patient
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Medical push

for right to
object

Resolution  505-08 TITLE: LEGAL SUPPORT FOR NONBENEFICIAL
TREATMENT DECISIONS
Author: H Hugh Vincent, MD;
William Andereck, MD
Introduced by: District 8 Delegation

Endorsed by: District § Delegation Reference Committee

October 4-6, 2008

This resolution consfitutes a propesal for consideration by the Califormia Medical Association
Honse of Delegates and does not represent official CMA policy.

YWHEREAS, 1 st common for physiians who fee] non-benefical o ftl reatments are
being provided orconsidered o feel hseatenid by leal acton by the patint's iy or ot
<urrogtes, and s ontinue o rovide such ans against her best medical judement,and

WASHINGTON STATE MEDICAL ASSOCIATION
HOUSE OF DELEGATES

Resolution: C-5
(A-00)

Subject Legal Protection for Physicians When
Treatment is Considered Funile

Introduced by: King County Medical Society Delegation
Referred to: Reference Conunittee C

WASHINGTON STATE MEDICAL ASSOCIATION
HOUSE OF DELEGATES

Resolution: A-2
(A-10)

Subject: WSMA Opinion on Medical Futility in End-of-Life Care

Introduced by: Shane Macaulay, MD, Delegate
WSMA Board of Trustees

Referred to: Reference Committee A
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RESOLUTION 1 - 2004
(read about the action taken on this resolution)

Subject: Futility of Care

Intraduced by: Michael Katzoff, MD and the Medical Society of Milwaukee County

RESOLVED, Tha the Wisconsn Medcal Sty concument it arecommencation o e meran el
Hsscaion, Madial Ffty n Endof L Ce ohy 37 supports e pssage e kgsatn
i

i

hestalisesa gl ancioned -y process o o\vu At egarding At e
Modole e Teus dancedD s Ao/ 10,

MSNJ

MEDHCAL SOCIETY
of NEW JERSEY
Esr. 1766

.2..11 ‘..'

MEDICAL FUTILITY &
MARYLAND LAW

Tuesday, November 30, 2010
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Medical Futility

Medicine Law & Ethics

M
Thursday, October 21,2010 St
7:30 am - 12:45 pm

Education & Resource Center (ERC)
Hartford Hospital, Heublien Hall
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Late 2008

Try to transfer

No facility willing

January 2009
Unilateral DNAR

Remove dialysis port

January 2009

Jacqueline files

Court iIssues TRO
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Courts almost always
grant temporary
Injunctions to preserve
the status quo

But litigation is slow

Patients often die
before adjudication
of the merits

February 2009

Evidentiary hearings

Medical experts

Family members
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March 2009

Permanent
Injunction

April 2010

NJHA  GNYHA

MSNJ cHPNJ
NJP

August 2010

Appeal dismissed

38
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Treat ‘til
transfer




Surrogate

Selection

S
Park Nicollet
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85-year-old
Irreversible dementia

End-stage kidney failure

Chronic respiratory failure

Recurrent pneumonia
and infections

Dependent on ventilator

Dependent on CANH

Nephrologist

Dialysis will
not improve or
lengthen life

Unethical and
painful
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Borrelia burgdorferi
~——— bacteria transmitted
through the bite of a tick

Female tick

hﬂ

Male tick

1993 advance directive

Appoints Lana

Appears silent

as to Al's wishes
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Act Iin accord

Prior instructions
Preferences + wishes

Best interests

Making Medical Decisions
for Someone Else:
A How-To Guide

The American Bar Association
Commission on Law and Aging

% EMANUEL
MEDICAL CENTER

Techinofogy o Heol Cormpassion for Lie

Guide For Healthcare
Agents & Surrogate
Decision-Malkers

Making decisions for patients who can’t
speak for themselves
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Try to transfer

But Al already at
10 other hospitals

80 ambulance
transports

“substantial harm”

“Inappropriate”

‘unnecessary”

“harmful”

“painful”
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1993 advance directive

“allowed to die and not
be kept alive by artificial
medical means or heroic
measures”

1994 advance directive

Appointed son

(by earlier marriage)
to be agent

Feb. 2011
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Surrogate | Advance
directive

Surrogate| Best
Interests

Mass.
General
V.
Carol
Carvitt

a7



Court to surrogate:

“Your own personal
iIssues are impacting
your decisions”

“Refocus your
assessment”

Not just an

option, an
obligation

[q(; USC University Hospital

More than a ho . An acade medical center.
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Pascentia McDonald
74yo

Aug. 14, 2002

surgery
thoraco-abdominal
aneurysm

Advance directive
1. Bobby Miles is agent

2. Cynthia Cardoza is
alternate agent

3. “Do Not prolong life if
incurable condition”

Aug. 14-30
Post-op infections

Aug. 30

Sepsis
Non-cognitive
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Sept. 1-16
Bobby
Continue LSMT
3 more surgeries

Cynthia
Disagrees

Sept. 17
Cynthia
Threatens to sue

USC stops

Pascentia dies

Probate Code 4740
Immunizes providers
who “in good faith
comply with . . . decision
made by one whom they
believe authorized . . ."

50



“Operation of the
Immunity here is

not so certain.”

“Compliance with an
agent’s decision that is
at odds with the patient’s
own expressed decision,
in her AHCD, would
probably not qualify
as in good faith.”

The agent (Bobby) was
not authorized to
depart from AD.

USC should have
known that.
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“This case does
not provide the
appropriate
platform . ..”

Limits of
surrogate

replacement
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Without evidence
of patient wishes,
providers cannot
show deviation

Surrogates are
often faithful to
patient wishes
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Consent

and

Capacity
Ontano Board

54 Sunnybrook

HEALTH SCIENCES CENTRH

when it AT CI‘-

MOST
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October 2010

Surgery to remove
benign tumour in head

Bacterial meningitis
and ventriculitis

Severe brain damage
ICU — vent + CANH

PVS

“No realistic hope
recovery”

“No medical benefit”

“May cause harm”
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Many conferences

Wife
Physician from Iran
Does not consent

Tried to transfer
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withdrawal of
LST violates a
tenet of the Shia
Muslim faith

Plan unilateral
withdraw

Wife moves to
enjoin
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Docs argue they do not
need consent

Not “treatment”
No benefit
Outside standard care
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Intractable

conflicts

Intractable conflict
where surrogate
replacement
can work

59



Questions

Widener
Universi

Thaddeus Mason Pope
Associate Professor of Law
Widener University School of Law
4601 Concord Pike e L325

Wilmington, DE 19803

T 302-477-2230

F 901-202-7549

E tmpope@widener.edu
W www.thaddeuspope.com
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