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After death,
nothing more
for medicine

total
brain = death

failure

JAMA, Aug 5, 1968 » Vol 205, No 6

A Deition of

[meversible Coma

Repotofthe Ad Hoe onmi of he Harvard Mol S
1o Exanin te Deficion of Bran Deah




1/11/2016

Controversies in the
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Surrogate

BUT,,, resistance

is growing

Reno, Nevada

April 1, 2015

Catastrophic anoxic
brain injury during
exploratory

laparotomy
May 28, 2015 Jan. 4, 2016 Dead
Met AAN criteria Still on organ 7 months
for brain death support in hospital; .
dies per CP criteria in ICU
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Why?

injunctions
pending
litigation

Gebreyes

Aden’s father
Argues she is
not dead

Trial court

AAN criteria met
- Aden is dead
- Hospital may stop

Aden’s father

Appeals to Nevada
Supreme Court

Father argues

Irrelevant if Aden
meets AAN criteria

They are the
“wrong” criteria
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DDNC requires
“irreversible cessation .
.. all functions of the.
. . entire brain”

Nev. Rev. Stat. 451.007(1)

Trial court did not
consider whether
AAN measures

“irreversible cessation . . .

all functions of the . . .
entire brain”

DDNC “must be
made in accordance
with accepted
medical standards.”

Nev. Rev. Stat. 451.007(2)

Trial court did not
consider whether
AAN are

“accepted medical
standards”

Variability of brain death determination
guidelines in leading US neurologic

—

Orgral mvesdgon

Variability of Brain Death Policiesin the United States
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Remanded
back to trial
court
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Evidentiary
hearings

Dec. 29, 2015
Jan. 22, 2016

Jan. 4 2016

Dead per CP criteria

Moot if dead re BD
criteria

Might
proceed
despite
mootness

Jahi McMath 13yo
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Dec. 12, 2013

Declared dead per
BD criteria




Litigation
until early
Jan. 2014
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Transferred to NJ

Sustained on drgén support
OVER 2years

6 separate
lawsuits

Mar. 2015

Medical malpractice
lawsuit
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Oct. 2015

Seeking Dead people do Re-Iitigate

future medical not have medical status as

expenses expenses e

Hospital Death already v _

moves to determined in T .

- . Dec. 2013 |
dismiss
Collateral estoppel
73 wnmoepaugy | M3y allege Amended
&/ ConvTorALAMEDY | more facts to complaint
establish alive Nov. 6
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More specific &
concrete
allegations that
she is alive
(e.g. she responds)

Hospital
again moves
to dismiss

(13

E BUEERIGRUOURERATEGRNRY
%7/ COUNTY OF ALAVEDA

January 8, 2016

If true, new
allegations
sufficient

No disputed facts

Dispute over what
law requires

Met AAN criteria in
April

Always met AAN
criteria

Family questions
whether AAN
criteria are right
criteria per UDDA




Jahi McMath 13yo
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Dispute
over facts

Not questioning
the validity of
AAN criteria

Question Jahi’s
satisfaction of
AAN criteria

Met in Dec. 2013

“as you can see she is'still alive

anﬁuﬁﬁ?timl as ever”

Even without
rulings in Hailu
or McMath

High salience
of these cases
in media

11



More families
dispute DDNC

Samn Framcisco
General Hospical
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‘Ei.

One 0fAmerica’s Top 4 Hospi:afé

Click to find out rore

13 ethics consults “because
family members asked clinical
caregivers to deviate from
standard procedures
following brain death”

AL Flamm et al, “Family members' requests to extend physiologic
support after declaration of brain death: a case series analysis and
proposed guidelines for clinical management,” J Clin Ethics (2014)
25(3):222-37.

“in recent months . . . the
families of two patients
determined to be dead by
neurologic criteria have
rejected this diagnosis”

JM Luce, “The Uncommon Case of Jahi McMath,”
Chest (2015) 147(4):1144-51.

Nevada law is
not unique

>40 states
adopted UDDA

Dstermination of Death Act

If legal standard
demands more than
medical standard,
must revise medical
standard
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Did not say AAN
criteria fail to
establish legal
death

But seriously
questioned
whether they do

If McMath is
determined alive,
must reexamine
medical criteria for
DDNC

Zero tolerance
for false
positives

AAN criteria fail to
measure
“irreversibility”

Not changing
clinician duties at BD

But may change
BD itself

13



Families get
injunctions, even if
temporary

Accommodation
24 hours = 24 days
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Diagnostic
confusion

Patient decision aids

THE COCHRANE
COLLABORATION

Do not use
the term

Mistrust

“brain death”
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presence during brain death evaluation: a
randomized controlled trial” - Crit Care Med. 2014 Apr;42(4):934-42

1/11/2016

Independent
second
opinion

But we've got to verify it legally,
to see if she

is morally, ethically

spiritually, physically

positively, absolutely
undeniably and reliably Dead

And she's not only
merely dead,

she's really most
sincerely dead.

15
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Way more
frequent than
brain death
conflicts

13%
ethics consults

" MEMORIAL SLOAN-KETTERING
! 5 ! CANCER CENTER

J. Oncology Practice (June 2013)

>16%

ethics consults

>33%

ethics consults

v University of Michigan

Health System

Physician Executive Journal (37 no. 6)

————
Critical Care
Medicine Feb 2015
700 acute
care
clinicians

Consensus

16
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Negotiation

Mediation

95%

Earliest

Prendergast (1998)
57% agree immediately
90% agree within 5 days

96% agree after more
meetings

Latest

onbe

j¥

B
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A N e

neficial Treatment and Conflict Resolution: Building Consensus

What
about
the 5%

ABLE 3 SupprtforProposed Solutions b Nonbenefic Treatment

Efctie (4 “Somentat’ ~~ Movally Aceptabe (4 Somental” or
Proosed Souion o 'Complelely” Aee) Complte” Aree)
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The Lone Star State
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Attending may stop LSMT

for any reason
with immunity

if review comm. agrees

Tex. H&S 166.046

6 steps

Step 1 HEC Step 2

Attending refers to Hospital provides

“review committee” M ARC notice to surrogate
Step 4 Step 5

Step 3

Open meeting

Review committee
decides & serves
“written explanation”

Attempt to
transfer (10 days)

18
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Step 6 Safe harbor

Treating hospital legal immunity
may stop LSMT

2 attacks:
1. Legislature
2. Courts

19



2003 2009
2005 2011
2007 2013
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H.B.
3074

artificially
administered
nutrition &
hydration

Same as before:

Vent
Dialysis
ECMO...
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houston .. 1 Richard Choney
Metholist [
LLABING MEDKINE [——
Al 6585 Fanvio Street, A%200
13 November 2015 Houston, Texas 77000-2707
Office: 713.441.4925
By Hand Deffoery Fax 712.659.9960

Dear Ms. Evelyn Kelly and Mr. David Dunn:

O behalf of every member H Biomedical Ethics
Comaittee, | express our sdness that your soh, David “Chis” Duns, is 01, Thank
you for meeting with the Committee to tell us of your hopes for Cheis and of your
request bo continue life-sustaining treatment. After hearing from you and from Chris's
physicians, the Committee has decided that life-sustaining treatment is medically
inappropriate for Chris and that al treatments other than those needded tolkeep him
comfoctable should be discontinued and withheld.
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Life
Liberty
Property

Notice

Opportunity to present
Opportunity to confront
Statement of decision
Independent decision-maker

Judicial review

Neutral &
independent
decision maker

Who Makes the decision?

Intramural institutional ethics
committee

But the HEC is controlled by the
hospital

1-5 members 48%
5-10 members 34%

Mostly physicians,
administrators, nurses

No community member
requirement, like IRB

< 10% TX HECs have
community member

21
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Lack of
Notice

Only 48 hours to
prepare for the
review committee
meeting + notice
often on FRI

Surrogate may
attend.

But unclear right to
participate

More PDP
problems

TADA is silent not only on
substantive criteria but
also on procedures and
methodology

E.g. quorum
E.g. voting

No judicial review

HEC is forum of
last resort

Dunn died
December 23

Might
proceed
despite
mootness

22
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“opposite”
of Texas

Consent
always

Nondiscrimination
in Treatment Act

November 2013

“health care provider
shall not deny . ..
life-preserving health
care ... directed by the
patient or [surrogate]”

Medical Treatment
Laws Information Act

November 2014

1%t year in effect
Jan. 12015
to

Jan 1, 2016

Information for Patients and Their Famifies
Your Medical Treatment Rights Under Odahoma Law

No Discrimination Based on Meatal Status of Desabilty

23
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v Oklahoma Health Care Providers’
Responsibilities and Rights Under
bk Certain Medical Treatment Laws

ks et el e i
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X
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Oklahoma Board of Medical
et o s e w drcribed s £ Licensure and Supervision

cME

Ohlanoma Haalth Care Prevuters’ Responsibilities and Rights Under Cartan Medical Traatment
L

Review & sign
once per year Every 2 years

Thaddeus Mason Pope, JD, PhD
Director, Health Law Institute

Mitchell Hamline School of Law

875 Summit Avenue

Saint Paul, Minnesota 55105

T 651-695-7661

F 901-202-7549

E Thaddeus.Pope@mitchellhamline.edu
W www.thaddeuspope.com

B medicalfutility.blogspot.com

Oklahoma is
emblematic

More red lights

26
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