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Risk averse
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Legislation Proposed to
Recognize Brain Death
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An individual isdead. ..
who has sustained either

(1) irreversible cessation of
circulatory and respiratory
functions, or

(2) irreversible cessation of all
functions of the entire brain

All 56 US

jurisdictions
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Brain death Wis. Stat.

De—ath 146.71

S.B. 327 (1981), Ch. 134

Legally
settled
since 1980s
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“reject this diagnosis”
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Diagnostic

confusion
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“Since there is a “He’s in a coma.”
heartbeat (and
he is warm),
he is alive.”
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he’ll get better.”
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“heart dead”
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brain dead
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kept alive..”
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Heart disease 600,000
600,000
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Medical error
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Accidents
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organ donor
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“They were declared
brain dead. It was
written in their

charts ... here they
are sitting up talking
to me”
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Brain death
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errors
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Arizona College Student Bounces Back
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Taphophobia

people want
to be sure
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Controversies in the
Determination of Death
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Harm
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3" parties
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Just 1
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SUPERIOR COURT
OF CALIFORNIA

Wrong before

COUNTY OF ORANGE

Wrong e Injunction against

removing ventilator
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Brain Death

Do not use

the term
“brain death”
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ULEIEE Attack
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May not Until Rejected
declare death by everywhere

death CP criteria outside NJ
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asked for
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215 216
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Mdtl Brody (DC) Shahida Virk (Mich.)

To
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AMENDED IN ASSEMBLY APRIL 6, 1987
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224 225

Shalom Ouanounou

25



5/11/2019

226 227 228

-3

gaquisha McKitty

230

BD guidelines “failed
to... accommodate. ..
religious beliefs, . . .

violate . . . constitutional

and human rights”
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CALIFORNIA

235

“Plaintiffs are
Christians with firm

religious beliefs . . .

heart is beating . . .

is alive.”
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“removal of CP support
... unconstitutional . . .
interferes with . . .
freedom of religion

. first amendment”
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA
Jonce Fousece, n ndividual asent ) Case No.: 2:16-cv-00889-KIM-EFB
and guardian of Israc! Stinson, a )
‘minor, ) Second Amended Complaint for

Plaintiff, ; Equitable Relief

- )
) REQUEST FOR JURY TRIAL

Karen Smith, MD. in her officj ) A
capacity as Director of the Sumg State
Department of Public Health: . .
2 through 10, inchsive. ; of California

Defendant )
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2 UINITED STATES GOURTS
for the NINTH CIRCUIT

Oral arg. Jan. 14, 2019
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NEW YORK STATE
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GUIDELINES FOR DETERMINING
BRAIN DEATH

DECEMBER 2005
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“Hospitals must
establish written
procedures for
reasonable
accommodation”

244

2nd attack
on BD
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Free choice

24 hours

245

May see
more of
these cases
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BUT
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LIFE X

LEGAL
DEFENSE

FOUNDATION
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Must clinicians
obtain consent

for BD tests?

252
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Some try to

prevent

BD diagnosis

253

Limited
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interventions

Why?

this strategy

254

Annals of Internal Medicine

American College of Physicians Ethics Manual
Sixth Edition
Lots Snyler, D, for the American Colkege of Physiclans Ethics, Professionalism, and Human Rights Commitize*

“After a patient . . . brain
dead ... medical support
should be discontinued.”

257

Consent
not
required
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Clinician
duties
after BD
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Really, most SINCERELY dead

Policy and procedure in the diagnosis of death by
neurologic criteria

D.M. Shaner. MD; RD. Orr, MD: T. Drought, PhD. RN: R B. Miller, MD: and M. Siegel. MD

“once death . . . diagnosed . .

. discontinue support .. .”

258

Not a
patient

Dead mp
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No Tx
duty

Not a

patient

262

No post-BD

treatment rights
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268
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Final

confirmatory test
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Bright line rule

264

Focus on

pre-BD
rights
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Clinical Report—Guidelines for the Determination of
Brain Death in nfants and Children: An Update of the
197 Task Force Recommendations
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No apnea test
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More family

B UT refusals

272 273

Parental

refusals

275 276

Practically, same
‘ as NJ religious

Treatment duties

exemption

277

continue until CP

278 279
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But same
ancillary tests consent
question

No apnea test 2>

280 281 282

Must clinicians Do clinicians
honor the need consent

refusal? for apnea test?

283 284 285

Billings, Montana

Allen

Callaway

286 287
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6-year-old
“Drowned” July 22, 2016
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293 294

“mother has sole

authority to make
permitting . . . medical decisions . . .

“request . ..

testing L. including . . . brain
functionality

examinations” . fransierf€d home

is denied”

295 296 297
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Do clinicians

need consent

for apnea test?

298 299 300

Brett Shively &
2yg “drown” “<fk P2
W'chjta, 2906

L B o

MT said KS also
”yes” said “yes”
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Do clinicians CA also

need consent :

Forbid brain viability exam Sa|d llyesl
TRO - 02/01/06 for apnea test?
D/C home - 03/17/06
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UNIVERSITY
: CHILDREN’S
Alex Pierce - drowned HOSPITAL
307 308 309

Children's
Hospnol
105 ANGELES

312

Detendant

310

Do clinicians
MT, KS, CA .
need consent Plausible

said “yes”

for apnea test?
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Normally, may

not do things to

patient without
consent

316 317 318

Mirranda
Lawson

319 320 321

Richmond, Virginia

322
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325 326

Hospital

“is. .. allowed
to administer
the apnea test”

328 329

NV also

4

said “no’
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“determination of the
death ... is a clinical

decision that does not need consent

Do clinicians

require the consent of
the person’s . . . for apnea test?
representative . ...

334 335 336

“ .. process for
determining brain
death is underway.
Consent need not
be obtained . . ”

337 338 339

YES NO :
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Kansas

Montana
New York
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@Medlcal (i

Chiens HOSpItal 4 #’ |

344 345
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courts

346 347 348

Neurology .
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say need consent on BD
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Jahi McMath
352

Lost lawsuits
against
hospital

355

Mar. 2015

Med Mal lawsuit

Dec. 12, 2013

353

Declared dead

medical
expenses
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Dead people
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medical expenses
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Re-| itigate Dec. 2013 | Feb. 2019

status +

as alive

361 362

No longer meets -
Does not attack critéria |

medical criteria

==

themselves

364 365

Problem stay dead
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Argument

over facts,

not law

363

Dead at T1

4

No

366

Death
should be

irreversible

367 368

369
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Chance
to p rove whether changed

circumstances”

“Triable issue . . .

ollateral estoppel

370 371 372

June 2018
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1 Reno, Nevada
Most Are medical S

. criteria for BD
serious legally

attack sufficient?

379 380 381

April 1, 2015 May 28, 2015

Catastrophic anoxic o
brain injury during Met AAN criteria

exploratory for brain death
laparotomy

383 384

Dad: “she
IS not dead™

385 386 387
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Trial court

AAN criteria met Revadd |

Aden is dead Supreme
Court

388 389 390

Irrelevant if Aden
meets AAN criteria

NOT the
“right” criteria

391 392 393

“must be made in
accordance with

accepted medical

standards”

394 395 396
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400

Number of physicians

Qualifications

How tests
administered
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Peseath

OriginaImestigation
Variabilty of Brain Death Policiesin the United States
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Neurology

February 26,2019;92(3) ARTICLE

Varizbility i reported physician practices for brain death
-

Sherri A Braksick, Chistopher P. Robinson, Gary S Gronseth, Sara Hocker, Eelco FM. Widicks,
Mejandro A Rabinstein

First published January 25, 2019, DOX: https://dot.org/10.121 2/WNL0000000000007009
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Variability of beain death determination
guidelines n leading US neurologie
insttutions
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uncertainty

Nevada A.B. 424 (2017)

legislature

%‘g \Z | steps in

406 407 408

“accepted AAN / AAP

medical authoritative

standards” criteria

409 410 411

Supreme Court of Nevada
November 2015

AAN does not
measure what

Wis. Stat.

the UDDA
requires

146.71

S.B.327(1981), Ch. 134

412 413 414
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“irreversible
cessation . ..

all functions of
... entire brain”

415 416

Controversies in the
Determinati

“ Gestate
| a fetus

418 419

AAN measures
only cessation

some functions

SexuaII;/ responsive of part of brain

UMN, J Neurosurgery 35(2): 211-18

421 422
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Brain dead

people
do stuff

417
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Fight infections  Sexually mature
Stress response  Regulate temp

420

Supposed to
measure:

“all functions”

“entire brain”
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424 425

“silenton. ..
diagnostic tests

... procedures”

427 428

Defers to

medical
profession

430 431
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Predictable

\\’///é

~

“medical profession
remains free to
formulate acceptable

.. . practices”

429

Discretion not
unfettered *
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“irreversible
cessation. ..

must measure all functions of 90/0
legal standards 9

. .. entire brain”

Medical criteria

433 434 435

Medical criteria Le
| 7 gal standard
ifted too.fa 3 ,!
A o may demand
more than

medical criteria

436 437 438

PHIALARTCLE

Janua ry Brain death the determinationof brain death

and member guidance for brain death
accommodation requests

2 0 1 9 AAN postion statement

(orrespondence.
1A Russel
amssanssiheyay
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i . “not inconsistent
neuroendocrine !
with the whole

UDDA

function may be

brain standard of

resent”
P death.”

442 443 444

Supposed to m Medically dead

measure: - :
“all functions” e

“entire brain” o f Legally dead

445 446 447

. Debate
Conclusion

has been
academic

448 449
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451 452 453

“critics and

skeptics have N ot t r u e
not gained

much

traction with a ny m O re

lawmakers”

454 455

Not just Now it is a U.S. hospitals

academic public policy will see
debate guestion More cases

457 458 459
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“Determining whether

a patient is alive or dead

is the most fundamental

aspect of providing

(Georgia Hospital Association .
gumosp medical care.”

460 461 462

Primary
Impact

466 467 468
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She’s not only
merely dead,

She’s really most
sincerely dead.

472 473

Materials from the

REferences cases discussed in

this presentation

are available at

http://thaddeuspope.com/braindeath
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But we've got to verify it legally,

to see if she

is morally, ethically
spiritually, physically
positively, absolutely

undeniably and reliably Dead

471

Thaddeus Mason Pope, JD, PhD
Director, Health Law Institute

Mitchell Hamline School of Law

875 Summit Avenue

Saint Paul, Minnesota 55105

T 651-695-7661

C 310-270-3618

E Thaddeus.Pope@mitchellhamline.edu
W www.thaddeuspope.com

B medicalfutility.blogspot.com

474

Medical Futility Blog

Since July 2007, | have been blogging, almost
daily, to medicalfutility.blogspot.com. This blog
focuses on reporting and discussing legislative,

judicial, regulatory, medical, and other
developments concerning medical futility and
end-of-life medical treatment conflicts. The blog
has received nearly 4 million direct visits. Plus, it
is distributed through RSS, email, Twitter, and re-
publishers like WestlawNext and Bioethics.net.
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