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Other FL 
enforcement

Lesson
DNAR

no CPR

Right to 
refuse

Sept. 1990

Browning
9

BUT . . .
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Right to 
demand ?

Negative 
liberty 

Positive 
liberty ?

Our 
question

No DNAR

CPR ?

No consent

DNAR ?

Margot 

Bentley
18

Roadmap
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Background
1.  Consent  

2.  CPR is different

3. Medical futility

4. Prevalence

DNAR 
without 
consent

5.  “Futile”

6. “Proscribed”

7. “PIT”

8. PIT traffic lights
23

Consent
1 of 8

1847

Do NOT consider 

patient’s “own 

crude opinions”
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1905
Clinicians 
need 
consent

Treat w/o 
consent 
is battery

Mohr v. Williams (Minn. 1905)

1914

Consent

But not 
“informed”

1972
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Jerry Canterbury 38

Clinicians 
normally 
need consent

CPR is 
different

2 of 8

Normally 
need 
consent

But . . . 
consent   
to what

Consent to 
treatment

Consent to 
treatment

CPR is 
presumed 

Consent  
not required 
for CPR
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Consent  
required for 
no CPR (DNR)

47

What is             
a medical  
futility dispute

3 of 8

Surrogate will 
not consent 
when you think 
they should

Inappropriate
Appropriate

Disproportionate

Proportionate

Non-

beneficial

Beneficial

53

Surrogate 
driven 
overtreatment
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Surrogate

LSMT

Clinician

CMO

Surrogate

CPR

Clinician

DNAR

57

Prevalence

4 of 8

58

“Conflict . . . 

in ICUs . . . 

epidemic 

proportions”
59

13%  
ethics consults

J. Oncology Practice (June 2013)

> 16%  
ethics consults

61

20%  

Courtwright, 2015 J Crit
Care 30(1):173–77

2 CPR futility 
cases per month

Feb. 2015

700 acute 
care 
clinicians
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“top healthcare challenge”
6 BMC Med. Ethics (2005)

Big problem – moral distress, etc

Surrogate will not
consent to DNAR 
recommendation

67

When may / should / 
must a clinician write 
a DNAR order 
without patient or 
surrogate consent?

It 
depends

types         
of CPR3 

Futile

Proscribed

Potentially 
inappropriate
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73 74 75

76

“In Ethics . . . 
difficulties and 
disagreements. . .  
are mainly due to a 
very simple cause . .”

“the attempt to 
answer questions, 
without first 
discovering precisely
what question it is  
you desire to answer.”

Futile

Proscribed

Potentially 
inappropriate

Futile
5 of 8
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82

Interventions 

cannot accomplish 

physiological goals

Scientific 

impossibility

Example 1 Example 2

• Cpt rigor mortis Example 3 • Heart specific example in lit
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Example 4 total 
brain 
failure

= death
No
duty to 
treat

Dead

“After a patient . . . brain 
dead . . . medical support 
should be discontinued.”

Aden 
Hailu

Jahi McMath

“Futile”
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Value free 

objective

But . . . 

futile for what
outcome

X May & 
should 
refuse

Futile

Proscribed

Potentially 
inappropriate

Proscribed

6 of 8
108

Also green
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Treatments that 
may accomplish
effect desired by 
the patient

Laws or public policies

Prohibit 
or 

Permit limiting

Prohibited 
provision

Example 1 Example 2

Example 3
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Proscribed

Prohibited

Permitting limiting

Permitted 
limiting

Surrogate 
demand

Appropriate 
medicine

Example 1
Trisomy 18

22-week gestation

ECMO

Example 2

Also disaster plans
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Example 3

132

Not ATS “futility”

Might restore CP 
function

“imminent death”

3 days
http://healthvermont.gov/regs/ad/dnr_colst_instructions.pdf
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136

“medically 
ineffective”

“[not] prevent 
the impending 
death”

imminent =

impending

May & 
should 
refuse

Futile

Proscribed

Potentially 
inappropriate

Potentially 
Inappropriate

7 of 8
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Some chance of 
accomplishing the 
effect sought by 
the patient or 
surrogate

Not “futile” 
because 
might “work”

E.g. dialysis for 
permanently 
unconscious 
patient 

E.g. vent for 
patient w/ widely 
metastatic cancer

We call them 
“futility disputes” 

. . . BUT . . .

Disputed 
treatment 
might keep 
patient alive. 

But . . . is that 
chance or   
that outcome 
worthwhile

Not a 
medical 
judgment

Value
judgment
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Quantitative

Qualitative

PIT

“potentially” Legal 
focus

160

Try again 

for consent

PDA

Mediation

Transfer

New surrogate
162

1
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163

PDA
Robust evidence 

shows PDAs are 

highly effective

Informed 

surrogates are 

less aggressive

170

2
171

Negotiation

Mediation
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95%
172 173

Prendergast  (1998)

57% agree immediately 

90% agree within 5 days

96% agree after more 
meetings

174

Fine & Mayo (2003)

0%

20%

40%

60%

80%

100%

Immediate Three Days Eventual

Unresolved

Resolved

175

Garros et al. (2003)

0%

10%

20%

30%

40%

50%

60%

70%

80%

90%

100%

1st 3+

Unresolved

Resolved

2d Eventual 176

Resolved

Unresolved

Hooser (2006)

974

65
177

5%
178 179

3 Transfer

180
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New provider

Rare
183

but 

possible
184 186

The luck of the draw: 
physician-related 
variability in end-of-life 
decision-making in 
intensive care
Intensive Care 
Med. 2013
39(6):1128-32

187

4
188

Replace

Surrogate
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Substituted 
judgment

Best interests
190

~ 60%
accuracy

192

More
aggressive 

treatment

2.20:  “surrogate’s decision . . .  

almost always be accepted”

194

ptDA

195

Fla. Stat. 765.105

“the health care facility, or the 
attending physician, . . . may seek 
expedited judicial intervention . . . 
surrogate . . . not in accord with 
the patient’s known desires . . . 
failed to discharge duties . . . “

Still no 
consent?

197

Not futile  

Not proscribed

198
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No surrogate consent

No “new” surrogate

No transfer

199

May you 
write 
DNAR?

200

Traffic 
Lights

201

203

Consent

always
204

205

Examples only
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Nondiscrimination 

in Treatment Act

November 2013

“health care provider 
shall not deny . . .     
life-preserving health 
care . . .  directed by the 
patient or [surrogate]”

Medical Treatment 

Laws Information Act

November 2014

Review & sign 
once per year

215

SB 172, HB 309  (2012)
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Slow code

Show code

Short code
219

221

6 steps

1999 Physician may stop 

LST without

consent for any 

reason, if review 

committee agrees

Give the 
surrogate

48hr notice RC

Written decision RC

10 days to transfer

Write DNAR 
without 
consent
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Fla. Stat. 765.1105

“health care provider 
. . . that refuses to 
comply . . . make 
reasonable efforts to 
transfer”

Want to refuse

Try to transfer

Fla. Stat. 765.1105

“not been transferred, 

carry out the wishes of 

the patient or . . . 

surrogate”

No transfer

Must comply
234

But . . .
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“unwilling to carry 
out . . . because of 
moral or ethical 
beliefs”

Confidential Party v. Confidential Party, No. 
14MH165 (Lee County Circuit Court, Mar. 2014) 237

How to 

proceed

238

Overt & 

Open

Without legal support 

to w/d or w/h openly 

and transparently,  

some do it covertly.

D. Asch, Am. J. Resp. Crit. Care Med. (1995)

• Legally risky

241 242

IIED

NIED
243

Secretive

Insensitive

Outrageous
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244

Consultation 
expected

Distress 
foreseeable

Wendland v. Sparks (Iowa 1998)

Janet Tracey

Joy Wawrzyniak

249

Transparent 

enough

Seek assent

Not consent

250

Open 

ended 

question More 

directive

Announce plan: 
“We are going to…”  

Silence = assent

252
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253

Standard 

of Care
SStandard 

of Care

SStandard 
of Care

256 257

=

259

Thank 
you

260
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