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Clinician | Surrogate
Appropriate
Inappropriate

CMO LSMT

o DonaldJ. Tumpe

If we can help little #CharlieGard, as per our
friends in the U.K. and the Pope, we would be
delighted to do so

31

Beneficial Non-

beneficial

Not Therapeutically
therapeutically

obstinate obstinate

Disproportionate




3/18/2019

Sugr of
e
Court of Appeal
Criminal Division il Divsion
High Court of Justice
p E | Family Divison
) I f

39

exceptions

EUROPEAN COURT
OF HUMAN RIGHTS

40

Medical

§ Association
> of Georgia
e Resolution: 110A.18 o

SURJECT: 2015 ATS Officia Policy Ststement: Respueding 1o Reqgests foe Potentally
Insppropeae Treaments

SUBMITTED BY:  Medical Association of Athnts

REFERRED T0: Refercace Communes A

43




The Georgia Court System

Supreme Court

Options in

o || snmcon | intractable

yak LS B——
/ \ / \
, \ \ conflicts
\/ | \
Municipal | Magistrate Probate Juvenile State
Court Court Court Court Court
nnnnnn 59 Courts 159 Courts 159 Courts 72 Courts

Clinician may No
proceed without

consent permission

e No
Clinician may
not proceed prohibition
without consent

Green lights
Red lights
Why more red

54

The Lone Star State

3/18/2019




Stop LSMT
without
consent
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reasonable effort to
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end of the 14-day ”may cease
period . . . conflict

remains unresolved . . . to provide
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facility willing . . ”
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“health care provider . :
ineffective health care”

... may decline to
comply ... health
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“not subject to civil

or criminal liability

or to discipline for
unprofessional conduct”

74

Elizabeth Alexander
70 years old

end-stage pancreatic
cancer

Advance directive “all measures

POLST :
to prolong life”

Agent

3/18/2019

Scared,
reluctant
to use

&

75

“Clearly an individual who
should not undergo
aggressive resuscitation”

“She is frail, debilitated,
and ... metastasis. . .
extensive.”

Appropriate
care
committee



SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO
CENTRAL DIVISION

ESTATE OF ELIZABETH ALEXANDIR
and CLENTON ALEXANDER. HEIR

Plaieniffs,

SCRIPPS MEMORIAL HOSPITAL LA

indivicual; LK
CHARLES ETTARL = indlividual: KARIN
KNIGHT, 2n individual: and DOES 1 through
15, inclusive,
Defendans
A

Elizabet

dies

“immune from

CASE NO. 37-2014-00016257-CUMMLTL

NOTICE OF MOTION AND MOTION FOR
SUMMARY JUDGMENT OR. INTHE

ALTERNATIVE, SUMMARY

ADJUDICATION BY SCRIPPS . ol

i lability under
IMAGED FILE

DATE June 3,016

ME Ham

DEPT cn . ”
section 47

CASEFILED:  May 20,201
TRIAL DATE:  Sctembir, 2016

86

3/18/2019

Family sues &

loses

COURT OF APPEAL, FOURTH APPELLATE DISTRICT
DIVISION ONE

STATE OF CALIFORNIA

CHRISTOPHER ALEXANDER ¢t al.. DO71001
Plamtiffs and Appellanis,

v (Super. Ct. No.
37-2014-00016257-CU-MM-CTL)

April 16, 201

SCRIPPS MEMORIAL HOSPITAL LA
JOLLA etal.

Defendnts and Respondents

87

10



Procedures
weaker

than TX, VA, CA

Nevada

Obtain another medical opinion

or

Obtain an opinion from a
committee

or

Transfer the patient

3/18/2019

“immune from . ..
liability for refusing
to provide. . . .

treatment requested”

That’s enough
green lights

11



3/18/2019

Tl
OKLAHOMA

100 101 102

Nondiscrimination “health care provider Medical Treatment
shall not deny . . .

life-preserving health
November 2013 care ... directed by the November 2014
patient or [surrogate]”

in Treatment Act Laws Information Act

103 104 105

Oklahoma Health Care Providers’ i .
Responsibilities and Rights Under % If su rrogate directs

Certain Medical Treatment Laws [LST] o provider that

does not wish to provide

... shall nonetheless

'’

comply....

106 107 108

12



Discrimination
in Denial of
Life Preserving

Treatment Act

109 110

“Health care . .
. may not be . ..
denied if . ..

directed by . ..
surrogate”

112 113

3/18/2019

111

Simon’s
Law

114

DNR without
parents’

consent or
knowledge

117

13



3/18/2019

Simon'S LaW “No do-not-resuscitate
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The Lone Star State Long held as paradigm green
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Brain death

Death

(1) irreversible cessation of
circulatory and respiratory
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functions of the entire brain

175 176 177

Legally
settled

All 56 US Ga. Code Ann.
§ 31-10-16
(1982)

jurisdictions .
since 1980s

178 179 180

20



3/18/2019

MEN WALK ON MOON
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Part 2
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organ support
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Wrong before

Wrong now
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That’s Want

15t attack religious

on BD exemption
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neurological criteria . . objection
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religious beliefs . ...”
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Until Rejected Still
death by everywhere

CP criteria outside NJ asked tor
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Rejected

everywhere
outside NJ

280 281 282

Shalom Ouanounou

283 284 285

BD guidelines “failed
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violate . . . constitutional
and human rights”

daquisha McKitty
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CALIFORNIA
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292 293 294
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2"d attack
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NEW YORK STATE
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GUIDELINES FOR DETERMINING
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DECEMBER 20085

299
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302
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“Hospitals must establish

written procedures for the

reasonable accommodation
of the individual’s religious
or moral objections to use
of the brain death standard
to determine death.”
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FOUNDATION
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Must clinicians
obtain consent

for BD tests?
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Some try to

prevent

BD diagnosis
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Why?
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Annals of Internal Medicine
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“After a patient . . . brain
dead ... medical support
should be discontinued.”

311

Consent
not
required
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Clinician
duties
after BD
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é ‘ ;‘_}1 ‘J;-‘A_S Views & Reviews

Really, most SINCERELY dead

Policy and procedure in the diagnosis of death by
neurologic criteria

D.M. Shaver. MD; RD. Orr, MD: T. Drought, PhD. RN: R B. Miller, MD: and M. Siegel. MD

“once death . . . diagnosed . .

. discontinue support .. .”

312

Not a
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Dead mp

315

35



No Tx
duty

Not a

patient

316

No post-BD

treatment rights
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Bright line rule

318

Focus on

pre-BD
rights
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Clinical Report—Guidelines for the Determination of
Brain Death in nfants and Children: An Update of the
197 Task Force Recommendations
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328

No apnea test
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More family

B UT refusals

326 327

Parental

refusals
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Practically, same
‘ as NJ religious

Treatment duties

exemption

331

continue until CP

332 333
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But same
ancillary tests consent
question

No apnea test 2>

334 335 336

Must clinicians Do clinicians
honor the need consent

refusal? for apnea test?

337 338 339

Billings, Montana

Allen

Callaway

340 341
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.JI::St.Vincent

HEALTHCARE | SCL et

6-year-old
“Drowned” July 22, 2016

343 344

ONTANA NITHJUDICLl. DITRICTCOURT, FONDERS COUNTY

“request . ..
| "
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e OIS OFFAT, testing . ..
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. . ”
o is denied

.|
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348

“mother has sole
authority to make
medical decisions . . .

including . . . brain

functionality il
examinations” B nsiesfe€d home

-

349 350 351
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Do clinicians

need consent

for apnea test?

352 353

Brett Shively &
2yd “drown” ’“| -
Wjchita, 2006

‘3 »

KS also
said “yes”

355 356

Do clinicians

CA also

need consent )

said “yes’

for apnea test?

358 359
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MT said

(o 1/

yes

354

Forbid brain viability exam

TRO - 02/01/06
D/C home - 03/17/06

357

-~ e -
- 3,{

B

Alex Pierce - drowned
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Do clinicians
MT, KS, CA :
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for apnea test?
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Normally, may

not do things to

patient without
consent

370 371 372

Mirranda
Lawson

373 374 375

Richmond, Virginia

376
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379

Hospital

“is ... allowed
to administer
the apnea test”

382

NV also

4

said “no’
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Do clinicians

need consent

for apnea test?
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“determination of the
death ... is a clinical

decision that does not need consent

Do clinicians

require the consent of
the person’s . . . for apnea test?
representative . ...

388 389 390

“The facility must make
diligent efforts to notify the
person closest to the
patient that the process for
determining brain death is
underway. Consent need
not be obtained . . ”

391 392

YES NO :
Nevada CO nfl |Ct

California

Virginia .
Georgia COﬂtInueS

New York

Kansas

Montana

394 395 396
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2 more recent cases in

@Medlcal (i

Crilders Hosptal [ #’ |

398 399

Not only
courts

400 401 402

Neurology .
PRSI (1001 support et death by neuologie
cneria

Resats of  surey of LS earobogss

That’s

3rd gttack

say need consent on BD

403 404 405

neurologisis
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Jahi McMath
406

Lost lawsuits
against
hospital

409

Mar. 2015

Med Mal lawsuit

Dec. 12, 2013

Declared dead

407

medical
expenses
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408

Tra nsferred{o,N}

Sustained orgaﬁsupp’ort
4.5 years!! R

411

Dead people

do not have

medical expenses

412

413

414
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Re‘l |t|gate Dec. 2013

Feb. 2019 Argument

over facts,

status +

as alive not law

415 416 417

No longer meets - If alive, must
Does not attack critéria | | ‘

reexamine
medical criteria
for BD

medical criteria

==

themselves

418 419 420

Dead at T1

‘ Problem B <tay dead

N

421 422 423
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Death
should be

irreversible

424

“Triable issue . ..

whether changed
circumstances”

427
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June 2018

428
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Chance

to prove

426

That’s 4th

challenge

432
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Most Are medical
criteria for BD

serious legally
attack sufficient?

433 434 435

oo N April 1,2015

Catastrophic anoxic
brain injury during
exploratory
laparotomy

May 28, 2015

Met AAN criteria

for brain death Dad: “she
Is not dead™

439 440
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Trial court

AAN criteria met

Revad ,

Supreme
Court

Aden is dead

442 443 444

Irrelevant if Aden
meets AAN criteria

NOT the

Supreme Court of Nevada ”right” criteria

: November 2015
445 446 447

448 449 450
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“must be made in

accordance with

accepted medical
standards”

451

Variability of beain death determination
guidelines in leading LS neurologic

institutions
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454

AAN
#
Hospital policies
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Clinicians
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455

Number of physicians

Qualifications

How tests
administered

458
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Peseath

OriginalImestigation
Variabilty of Brain Death Policiesin the United States

Devif M Grer, WD, W iy Weng B i . Rebiscn 3D Pasayio . Verezs NP,

el Henderon, WE,Eekof. M Wi D, 0
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Neurology

February 26,2019;92(9) ARTICLE

Varizbility i reported physician practices for brain death
-

Sherri A. Braksick, Christopher P. Robinson, Gary S Gronseth, Sara Hocker, Eelco FM. Widicks,
Mejandro A Rabinstein

First published January 25, 2019, DOX: https://dot.org/10.121 2/WNL0000000000007009
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uncertainty

Court
throws BD

into doubt

460

“accepted
medical
standards”
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Nevada
legislature

steps in

462

AAN / AAP
authoritative
criteria

463 464

AAN does not
measure what

the UDDA
requires

Supreme Court of Nevada
November 2015

466 467

465

468

52



“irreversible
cessation . ..

all functions of
... entire brain”

469 470

Gestate
a fetus

| b
A
Heal wounds ~_Gro

Fight infections ~Sexually mature
Stress response  Regulate temp

472 473

Supposed to
measure:

“all functions”

“entire brain”
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Brain dead

people
do stuff

471

AAN measures
only cessation

some functions
of part of brain

474

Predictable

\\'///é
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“silenton. ..

diagnostic tests

.. . procedures”

478 479

Defers to
medical
profession
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“irreversible
cessation . ..

all functions of
... entire brain”

Medical criteria

must measure

legal standards
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“medical profession
remains free to
formulate acceptable

.. . practices”
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Legal standard

may demand

990/0 more than
medical criteria

488 489

PHIALARTCLE

Brain death, the determination of brain death,
and member guidance for brain death

“neuroendocrine function
may be present . . . not

accommodation requests inconsistent with the

AAN postion statement whole brain standard of
Jomes . s 00 e i, MO O M G M WA Monhen sten MDD, Comepondence death.”

MchalA R Arane Lew  bevalf of e Bran Desth Werkmg Grop 1A Russe

.\'n'»(}(-f MSS21S dot 10120 WNLOGNORNETS0 mansiyay

491 492

Supposed to
measure:

“all functions”

“entire brain”

494 495

55



3/18/2019

Medically dead Debate
Conclusion
has been

Legally dead academic
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Now itis a

more scrutiny public policy

more debate question

506 507

U.S. hospitals

will see
“Determining whether a
patient is alive or dead is the

m 0 re cases most fundamental aspect

of providing medical care.”

508 509

Life | Death

511 512 513
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514

But we've got to verify it legally,
to see if she

is morally, ethically

spiritually, physically

positively, absolutely

undeniably and reliably Dead
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And she's not only
merely dead,

she's really most
sincerely dead.
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Materials from the

REfe rences cases discussed in

this presentation

are available at

http://thaddeuspope.com/braindeath
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Medical Futility Blog

Since July 2007, | have been blogging, almost
daily, to medicalfutility.blogspot.com. This blog
focuses on reporting and discussing legislative,
judicial, regulatory, medical, and other
developments concerning medical futility and
end-of-life medical treatment conflicts. The blog
has received nearly 4 million direct visits. Plus, it
is distributed through RSS, email, Twitter, and re-
publishers like WestlawNext and Bioethics.net.
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