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Legislation Proposed to
Recognize Brain Death

L0S ANGELES (PTS) —|lo Miner. He said it will not

Proposed legislation recogniz-|define brain death.

ing so-called brain death will
be drafted here, according to| ‘The Los Angeles County
district altorney's vital organ

Dept. Dist. Alty, John W.
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Uniform Law Commission

Tolerate
Encourage
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“status as alive or dead
should not depend on

the capricious question
of immediate locale”

Death is

different



Death is more

consequential

Treatment
Organ D&T

Insurance

Health insurance stop
Life insurance start

Property

inheritance, estate tax, probate
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Medical

Legal

Criminal

murder v. battery

Tort

wrongful death v. med mal



Uniformity
Clarity

Certainty
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When

to grieve
to bury

There are

2 ways

to determine death



“irreversible cessation of
circulatory & respiratory

functions”

“irreversible cessation
of all functions of

the entire brain”

Brain death

Death
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2"d newer

prong

Total brain failure

Death
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Eliminate 1970s
variability

State 1

Z
State 2




Hospital 1

Z
Hospital 2

Law

£

Practice
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Uncertainty
Confusion

manifests

Roadmap
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Legal
attacks

Attack 1

Most authartative crtera AAN does not
s I
requires

53



Session 3: Diagnosis of Death by Neurologic
Criteria
Moderaro. by

the whole brain standard of death. Is this a

Aniane Lewis: Clhinical Assessment Is the Gold Standard
A Jotte: What Is Wrong With Current Diagnostic Criteria

Alan Shewmon: The Case of Jahi McMath

irreversible cessation
all functions
entire brain

Brain dead
people
do stuff
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Gestate
a fetus
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AAN measures only

cessation
some functions

part of brain

Sexually mature

Heal wounds
Regulate temp

Fight infections
Stress response

Legal
standard

UDDA requires: -
“all functions” : %

“entire brain”

criteria

Brain death, the determination of brain death,
and member guidance for brain death

accommodation requests

=

=

=

==
=

=
_ -

= AAN position statement

James A. Russell, DO, MS, Leon G. Epstein, MD, David M. Greer, MD, MA, Matthew Kirschen, MD, PhD, Correspondence
Michael A. Rubin, MD, MA, and Ariane Lewis, MD, on behalf of the Brain Death Working Group A Russel
. james.a.russell@lahey.org
Neurology™ 2019,92:1-3. doi:10.1212/WNL.0000000000006750 '
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Patient can
satisfy BD
guidelines

Okay to declare dead
despite functions of
pituitary gland &
hypothalamus
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Dead

“neuro-endocrine
function may be

present”

“not inconsistent
with the whole brain
standard of death.”
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DANG

73
Bernat, 1981 UDDA, 1981:
(1) irreversible cessation (1) Permanent
“We define death as the s of circulatory and cardiorespiratory aest
permanent cessation of et e
functioning of the
organismasawh s (2) irreversible cessation s (2) AN Guidelines
of all functions of the
entire brain, indluding the
75

A Framework for Revisiting Brain Death:
Evaluating Awareness and Attitudes
Toward the Neuroscientific and Ethical
Debate Around the American Academy of
Neurology Brain Death Criteria

Krishanu Chatterjee, BA' 0,
Mohamed Y. Rady, BChir, MB (Cantab), MA, MD (Cantab)Z A
Joseph L. Verheijde, PhD, MBA, PT], and Richard ). Butterfield, MA*

77

Journal of Ieraive Care Medicne
118

The Author(s) 2021
838

Article reuse uidelnes:
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Reduction ¢ ¢ Criterion-Test Mismatch )

* Tighten the whole-brain tests

- Requires validated imaging test showing complete
cessation of intracranial blood flow

- Current radionuclide blood flow tests may be insensitive
in detecting slight blood flow in the pesterior circulation
(causing Colmbra's reversible ischemic penumbra)

* Loosen the whole-brain criterion

~ Change the prevailing whole-brain criterion to the
brain-as-a-whole criterion, analogous to how the
organism as a whole relates to the whole organism

Bernat JL, Dalle Ave AL. Cambr Q Healthc Ethics 2019;28:635-641

74

Epistemic Problem 1

+ The tests for BD do not diagnose a state of “irreversible loss of all
“=ain functions”:
* EEG acuwny. o
* Brainstem auditory and/or SSEP activity: “5%
+ Hypothalamic functions [ongoing ADH regulation of fluid and electrolytes,
P regulation, hemodynamic stability, puberty]: >50%
+ Hemodynamic and endocrine stress response to incision for organ
procurement: >20%

+ Ability to breathe at PaC02 >60 mmHg: several case reports

+ Other functions in case reports: Cushing reflex [vasomotor brainstem
function]; oculo-cardiac reflex [pons/medulla]; lacrimation [VII nerve]

76

| befieve a posicve result upon performing the AAN protocol demonstrates

los of all fuctions of the entire brain

Strong Disaree 4 (40%) 1(%) 4674
Disgree DO AR BTy
Neiter Agre nor Dsagree N [4(275%) [1{183%)
Reree Nom o P4 [1{183%
Strongy Agree [4(13%) S 08 §(100%

< 1/3 200 Mayo clinicians agree

78
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Legal & public
trust problem

irreversible “all functions”
of the

cessation of “entire brain”

Medically dead

Z

Legally dead
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Medical criteria
do not require
cessation of

all functions

SPEED LIMITS

DAY REASONABLE & PRUDENT

TRUCK 65

NIGHT - aw vesicies - 65

- —

T 1T

89
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Require cessation

of critical functions

Lack authority
to do that
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Attack 1
Mismatch
Med — Leg

Which guidelines
should clinicians use
to determine BD?

“must be made in
accordance with
accepted medical
standards”
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variability

97

[mproving uniformity in brain death

determination policies over time
Ll

Hilary H. Wang, MD ~ ABSTRACT
99

Neurology

February 26, 2019; 92 (9) ARTICLE
Variability in reported physician practices for brain death
determination

Sherri A. Braksick, Christopher P. Robinson, Gary S. Gronseth, Sara Hocker, Eelco F.M. Wijdicks,
Alejandro A. Rabinstein
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Research

Original Investigation
Variability of Brain Death Policies in the United States

David M. Greer, MD, MA; Hilary H. Wang, BA; Jennifer D. Robinson, APRN; Panayiotis N. Varelas, MD, PhD;
(GalenV. Henderson, MD; Eelco F. M. Widicks, MD, PhD
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Variability of brain death determination
guidelines in leading US neurologic

institutions

Nl M Gow, MD,  ARITOAT
WA BCROVl] 7 CSTANE Wit e U Drtrmwmor & Doty A, usebens %ty
Pttt N VA, e deterirgtion e devsicnad o on el el 2otesoly baadea & ity of
. e P oalmad e 0Merercen b bran daath oo  maer UG hosptile with 4

Reno, Nevada

102
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brain injury
during
exploratory

laparotomy

104

Met AAN criteria

for brain death

105 106

108
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Trial court

AAN criteria met Nevada

—> Aden is dead Supreme
Court

109 110

Sy

: = 7@ . 5 T===l T
B _ Supreme Court of Nevada
111 112

Irrelevant if Aden
meets AAN criteria

Unclear they are
“accepted medical

standards”

NOT the
“right” criteria

as UDDA requires

113 114
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| Nevada

A.B. 424 (2017)
A.B. 3586 (2014)

Attack 2

Which medical
standards

H.B. 1896
(2021)

117 118

Want
religious
exemption

119 120
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“[D]eath ... shall not be
declared ... neurological

... violate ... personal

)

religious beliefs . . ..

New Jersey

121 122

Pt may

Religious

objection SatiSfy

BD criteria

123 124

May not
declare

death

125 126

21



3/24/2021

Until
death by

CP criteria

127 128

129 130

Rejected

everywhere
outside NJ

131 132
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Nick

a S ke d fo r Torres

still

133 134

CALIFORNIA

135 136

Zrw) UNITED STATES COURTS -
for the NINTH CIRCUIT

September 17, 2020

137 138
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

" . . . .
P ) Case No.: 2:16-cv-00889-KIM-EFB PIaI ntlffs a re Ch rlstla ns

Jonee Fonseca. an individual parent )
and guardian of Israel Stinson. a )

muinor, ) Second Amended Complaint for \Yj | t h f | rmre I i g i ous

Plaintiff. ) Equitable Relief

)
- ) ° .
) REQUEST FOR JURY TRIAL beliefs ... heartis
Karen Smith. M. D. in her official
capacity as Director of the Califorma H
D:partt:]cmof_'l)utzﬁ_cl-;eahh; and Doe’ SUIng State beating is alive ”
2 through 10, inclusive, ) of California
Defendant. 3
139 140

CHOP had 2 cases summer 2018

“remove CP support ... el 5,
unconstitutional ... :
interferes ...
freedom of religion’

ll/ l’hiladclphu

)

141 142

Areen Chakrabarti Jayden Auyeing

ROXEY)

10:05 54

143

24



3/24/2021

Moti?Brody (DC)

145 146

147 148

Superior
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Will see more LIFE =X
HACY-\=

of these cases DEFENSE

FOUNDATION

151 152

Attack 3
Religious
exemption

153 154

Must clinicians Some try to

get consent prevent
for BD tests? BD diagnosis

155 156
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Clinician
Why" duties

this strategy afte r B D

157 158

Limited 10 BOsEEED

treatment rights

159 160

Focus on

pre-BD
rights

161 162
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SPECIAL ARTICLE ' —
% Evidence-based guideline update

el Decermining brain death in aduls

Report of the Quality Standards Subcommittee of the American
Academy of Neurology
[

Feko FM. Wiidics, ~ ABSTRACT
MD, PaD

165

Obiective: To provide an updata of the 1995 American Academy of Newrology quideline with regard
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Final

confirmatory test

164

I\n](.ri\‘ln .’\(‘Id«”“ ¥ _
of Pediatrics @
JAOAL Caidance for the Clinician in
Rendering Pedatic Care

Clinical Report—Guidelines for the Determination of
Brain Death in Infants and Children: An Update of the
1987 Task Force Recommendations

M | ThomasA Nakagawa, MD, Stephen Ashwal, MO, Mud

166

More family

refusals

167

168
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Parental

refusals

169 170

No apnea test

4

171 172

Treatment duties
continue until CP

173 174
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Practically, same NJ Determine ves

as NJ religious
exemption Declare NO

175 176

H

Must clinicians
honor the
Declare NO refusal?

Determine No

177 178

Do clinicians
need consent

for apnea test?

179
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Billings, Montana

=

: N
s e 1V ] B

181 182

Allen Callaway

6-year-old

“Drowned” July.22, 2016
. e

183 184

#St.Vincent

HEALTHCARE | SCL Health

185 186
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MONTANANINTH JUDICIAL DISTRICT COURT, PONDERA COUNTY

INTHEMATIER OF (o DG 8
CUARDANSITOF A, —

FIRED o ONLISOMOPLAYAY)

Bar ORDER
187 188

“request “mother has sole authority
T i carfin to make medical decisions .
P § - & .. including . . . brain

... is denied” functionality examinations”

189 190

Do clinicians

need consent

for apnea test?

191 192
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"Br'ftt Shiv«%

* 2yo “drown”

y, f)
}/ichita, 2006, .

KS also

o 14

yes

193

CA also

(o ’)

yes

Alex Pierce - drowned

195 196

Do clinicians
need consent

- srael for apnea test?

Stinson

197 198

33



3/24/2021

MT, KS, CA
said “yes”

Plausible

199 200

Normally, may not
do things to patient

without consent

201 202
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f—’—‘*\v__,//j f-L {
B NEW YORK /75,

EMPIRESTATE

205 206

208

\[o ,
Georgia CO nﬂ |Ct

California Nevada

Kansas New York

Montana Texas CO ntl n UES

Virginia

209 210
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Attack 4

Consent for
BD testing

Recap

211

4 attacks =2

Variability U D DA

Uncertainty

213 214

Response

Uniform Law Commission

215 216
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Step 1

Appoint study
committee

217 218

Step 2

Study committee
deliberates

July 2020

219 220

Ongoing Step 3

Study committee

n OW recommendation

221 222
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July 2021 | >ter4

Appoint drafting
committee

223 224

. Med-Leg “gap”

Step 5

Drafting committee
deliberates

. Accepted criteria

. Consent required

. Religious objections
. Other

225 226

Step 6 July 2022

Drafting committee
submits draft

227 228
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Reduce

variability

Step 7

State Increase
legislatures certainty & trust

229 230

;Nevada

A.B. 424 (2017)

H.B. 1896
(2021)

231 232

Conclusion [| Variability

medical standards

233 234
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Mismatch More conflict

legal criteria to & Iitigation

medical standards

235 236

optn.transplant hrsa.gov/data/view-data-reports/national-data

To
Date

All DCD + non-DCD 235,599

Brain Death Donor 184.232

DCD Donor 23,820

237 238

JAMA, Aug 5, 1968 & Vol 205, No 6

o
) No statutor
A Defuntion of . Y
[reverstble Coma change in law
Repotofthe Ad Hoc Comnite o the Harvard Meicl Schonl ".necessary”

1o Exaiine the Defnition of Brain Death

239 240
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o The only

. (o circumstance in which it would be necessary that

q Uud I |f| e d legisation be offered in the various states to define

“death” by law would be in the event that oreat

controversy were engendered surrounding the%
ject

241 242

243 244
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