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Delaware law professor

New Jersey APNs

“NJSNA supports education of nurses 
which enables them to:”

“Understand the Federal and  
State requirements for Advance 
Directives”

“Be prepared to talk to the client 
and family about advance 
directives”

N.J.  S.B. 2197
“Board of Nursing shall require 
that a person certified as an 
advanced practice nurse . . . 
complete two credits of 
educational programs . . . 
related to end-of-life care”

Passed out of 
committee 
May 12

Must still go to 
Senate, 
House, 
Governor

Prudent

Required?



Not 
all  
law

End-of-Life 
Care in New 
Jersey
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Compared to the average American

In last 6 months, NJ

30%  more days in hospital
43%  more physician visits  
44%  more days in the ICU

Value = Quality
Cost

Treatment 
is 
unwanted

71%:  “More important to 
enhance the quality of 
life for seriously ill 
patients, even if it means 
a shorter life.”

National Journal (Mar. 2011)



84% would trade 
length of life 

for 

quality of life

N.J.  S.B. 2199

The current health care 
system in New Jersey often 
fails to meet the special 
needs of persons who are 
approaching the end of life

by depriving them of the 
opportunity that they 
earnestly desire to spend 
their final months free of 
pain, in familiar 
surroundings, together with 
their friends and families,

instead of being tethered to 
tubes and other medical 
apparatus in an intensive 
care unit or other acute care 
hospital setting

Harm to family
Emotional

Economic



Harm to others
Limited ICU beds

ER boarding

Antibiotic resistance

Moral distress

Not public policy

Not rationing

Rights patients have 
regarding their 
medical treatment 

under New Jersey law

under federal law



Rise of 
Bioethics

1960s
CPR

Dialysis

Mechanical ventilators

Salgo v. Stanford
(Cal. App. 1957)

Natanson v. Kline
(Kan. 1960)

“At common law, ...the logical 
corollary of the doctrine of 
informed consent is that the 
patient generally possesses the 
right not to consent, that is, to 
refuse treatment.”

- Cruzan v. Missouri DOH (1990) 
(Rehnquist, C.J.)

Easier situation

Contemporaneous 
patient refusal



“Disconnect the 
vent” More common, more 

complicated

Patients lack capacity

Capacity
Ability to understand the 

significant benefits, risks and 
alternatives to proposed 
health care 

Ability to make and 
communicate a decision.

Competence

Capacity

Task specific

Fluctuates over time



Lane v. Candura
(Mass. 1978)

77yo Rosaria 
Candura

Gangrenous 
right foot and 
leg

Refuse consent 
for amputation

In re Maynes-Turner (Fla. App. 1999)

Doc: “Cognitively she does 
reasonably well.  She would seem to 
possess the necessary knowledge 
that would be required for 
restoration.”

Doc: “She might pose significant 
risks for herself on the basis of those 
decisions that she would make.”

DHS v. Northern
(Tenn. 1978)

Mary Northern 72yo

Admitted Nashville Gen.

Gangrene both feet

Amputation required to 
save life

Soft paternalism

Cognitive or volitional defect

Hard paternalism

No cognitive or volitional defect
Restrict autonomy because values 



Patient not lose autonomy right

Who decides

What standards

Court-appointed “guardian”

Patient-designated “agent”

Default “proxy” “surrogate”



Advance 
Directives

Advance directive

Document that 
instructs health care 
providers about your 
care when you cannot

“Springing”

Only effective 
when you lack 
capacity

New Jersey 
Advance Directive 
for Health Care 
Act  (1991)

Proxy directive
“health care representative”

“durable power of attorney 
for health care”

“agent”

Type 1 of 3



A proxy shall act in accord

“directive . . . decisions”

“the maker’s . . . wishes”

“maker’s best interests”

Instructional directive
“living will”

Type 2 of 3

Combined directive
Both proxy
And instructional

Type 3 of 3



Review
Decade

Death  (family member)

Divorce

Diagnosis  (new)

Decline  (ADL)

Compliance:
Key sources

TJC Accreditation standards

Medicare COPs

NJ Advance Directives for 
Health Care Act

TJC

Patient Rights

RI.01.01.05

Patient Self-
Determination 
Act  (PSDA)

After Cruzan  (June 1990)

Sen. John Danforth (Mo.)

When



What

Agnostic as to substantive rights 

Assure compliance with state law

Promote ACP

Who

Facilities 
receiving 
Medicare 
reimbursement

Centers for Medicare & 
Medicare Services

Agency (inside DHHS)

Implements PSDA with 
conditions of participation 
(COP)

COPs apply to all
patients in facility

Not just the Medicare 
patients



New Jersey 
Advance Directive 
for Health Care 
Act  (1991)



Assure New 
Jerseyans gets 
rights under 
New Jersey law

Notify / inform 
Document 
Respect
Education

Mirrored in 
licensure code

e.g. home health
N.J.A.C. 8:42-6.3

On  admission

Determine if patient has AD

If yes 
Get it
Place in chart

If no 
Give assistance on 
request

Give information about 
right to accept, refuse



Give information 
In way patient understand
Account for age, vision, 
literacy

Documentation
P sign & acknowledge

After      
admission

Give option to review, revise AD

Honor AD 

Unless conscience objection per 
state law

Unless other exception per state 
law

Do not make access to care depend on 
whether have AD

Respect AD – or else

TJC
CMS
State discipline
Battery
Informed consent
IIED

Education
Staff

To ensure compliance

Community  
To ensure reflection
To ensure documentation



Policies & 
procedures

Verbal AD

When operative 

Objections 

Revocation

The way things 
are supposed
to work

Too limited 
EOL care 
discussion

EOL discussion
less 
aggressive 
medicine  



EOL discussion

Earlier hospice referral

Better patient QOL

Better family bereavement

Not  
happening

Limited effectiveness
Side effects
Options



R2K Benefits
Risks
Alternatives
Financial

Largey v. Rothman

Before 1988
Professional standard

After 1988
Material risk standard

Hargett
v. 

Vitas

Lack of 
awareness

Limits of 
Advance 
Directives



Not  completed
Not  found
Not  informed
Not  clear

Not 
completed

28%

30%

Not   
found



65-76% of physicians 
whose patients have 
advance directives do 
not know they exist

Individuals fail to make & 
distribute copies

• Primary agent

• Alternate agents

• Family members

• PCP

• Specialists

• Attorney

• Clergy

• Online 
registry

Not 
informed



Not 
clear

If _____,

then _____

Trigger terms vague
“Reasonable expectation  
of recovery”

75%      51%
25%      10%

Plus:  prognosis uncertain

Preferences vague
“No ventilator”

Ever
Even if temporary



Less  
transactional

More 
discussion

Goals
Values
QOL
Priorities

What makes your life worth 
living?

How would you like to spend 
your last days?

What are your spiritual beliefs 
that might affect treatment 
choices?



More technology 
is the default

Patient must   
opt out

Improving 
advance 
directives

More ACP

Better 
documentation

Prompt 
Providers



1991
Enforce
PSDA

Voluntary
Advance 
Care 
Planning

Blumenauer
H.R. 3200
Sec. 1233

One        
90-minute 
ACP

Nine           
10-minute 
patient 
visits



PPACA silent on 
ACP.  But does 
cover annual 
wellness visits.

Section 4103

DHHS:  “Notice of 
Proposed 
Rulemaking:  
Physician Fee 
Schedule” (July 2010)

Final Rule  (Nov. 2010)

Defined “VACP” as 
element of annual 
wellness visit

Lie of the Year:
“Death Panels”

A “quiet” victory 

“The longer this 
goes unnoticed, 
the better our 
chances of 
keeping it.”

Jan. 2011:  Rescind VACP 

“We did not have an 
opportunity to consider . . . 
the wide range of views . . . 
held by a broad range of 
stakeholders”



New Jersey Advisory Council on
22 End-of-Life Care

Prompt 
Patients



Advance directive

Lower premiums

Content 
agnostic



Make AD 

available

Registries

Organ donation

Sara’s Law
April 2011

Effective late 2012

NOKR
POLST

POLST
Physician 
Order 
Life
Sustaining 
Treatment

POLST
Practitioner 
Order 
Life
Sustaining 
Treatment



POST Physician Order for 

Scope of Treatment

MOST Medical . . .

COLST Clinician . . . 

MOLST Medical . . . 

What is 
POLST

POLST 
supplements AD

It does not replace it

Terminally ill  

Chronic progressive 
illness

Frailty

For those in last     
year of life

NJ < 5 year

Others who want to 
define care



About the present

Here and now



Order  for LST

Order  about LST

CATEGORIES OF LIFE SUSTAINING 
TREATMENTS

JAGS 58: 1241-1248, 2010 . A Comparison of Methods to Communicate Treatment Preferences in Nursing Facilities: Traditional Practices versus the Physicians 
Orders for Life-Sustaining Treatment (POLST) Program.
Susan E. Hickman, PhD, Christine A. Nelson, PhD, RN, Nancy A Perrin, PhD, Alvin H Moss, MD, Bernard J Hammes, PhD, and Susan W. Tolle, MD.



70% - patient

30% - surrogate

POLST does not expire

But should be reviewed 
with change in patient’s 
condition or location

POLST can be 
revised or revoked 
at any time

POLST 
benefits



Closes gap 
between what 
people want and 
what they get

Brightly colored

Easily identified

Original MOLST is printed 
on lilac heavy card stock 
paper

But a copy has the same 
force as the original form

Specific detailed 
instructions

Easy to follow
No need to “interpret”



Actionable   
orders
More likely honored 

No need to “translate”

Portable
Travels with the patient in 
all treatment settings

Home LTC 
Hospital       EMS

POLST
status



1991

PA - implementing 2011

DE - implementing 2011

MD - implementing 2011

7/19/2010 Introduced in Senate 

5/12/2011  Reported from 
Senate HHS Committee

5/12/2011  Referred to Senate 
Budget and Appropriations 
Committee 

PSO
Form

Public awareness

Training professionals



Patient Safety & Quality 
Act of 2005

Patient Safety and 
Quality Improvement 
Final Rule (2008)

NJHA Institute for 
Quality and Patient 
Safety

Thank   
you
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