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even if LST had been
continued, patient
probably would not
have survived
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judgment: defense

Nno causation

- “Michael
Hickson
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denied all
statutory, IC,

lIED claims

ennepin Coutt
:Aed'\ca‘ centex

judgment: defense

no injunction
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pressure

coercion

no unilateral
w/h or w/d

“torturing your
father”

“should be
ashamed”
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judgment: defense

SOL / SOR

ongoing
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LEGISLATIVE

Texas Advance hospitals may stop

Directives Act LST for any reason
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without patient or so long as hospital’s
surrogate consent own HEC approves

HB 3162
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effective
Sept. 1, 2023

big

changes

narrowed
grounds

10



HEC limited
to 5 factors

48h = 7cd
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no patients
with capacity

more
notice
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more 10 = 25d
transfer

trach/PEG

MOore
transparency
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why care

about Texas

recalibrate
procedural
due process
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90%

not in Texas

13



10/14/2023

DEPARTMENT OF HEALTH AND

FEDERAL REGlSTER HUMAN SERVICES

45 CFR Part 84
RIN 0945-AA15

Vol. 88 Thursday, Discrimination on the Basis of
Disability in Health and Human Service
No. 177 September 14, 2023 Programs or Activities

AGENCY: Office for Civil Rights (OCR),
Office of the Secretary, HHS.
ACTION: Proposed rule.

Pages 62993-63512

81 82
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no ... individual with
a disability shall ...
be subjected to ===

discrimination in
medical treatment ...”

84
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Discrimination is 7 //// ¢

particularly salient

WARNING

V77707

in the context of
medical futility”

86

“may not deny or limit
... treatment ... based
on ... belief ... life
with a disability is
not worth living”
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“discriminatory ...
deny ... treatment
[because it] cannot end

widely endorsed

basis NBT / PIT

dependence on
intensive ... care”

CALIFORNIA
MEDICAL

ASSOCIATION

SOCIetyof
Critical Care Medicine

The Intensive Care Professionals
93 94

S iego County MQM

Model Policy on “Non-beneficial Treatment”

Lynette Cederquist, MD,

95 96
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Regulafions.gov

YurVoice i e Deois g

proposed

not final rule

Make  diference. Submit your comments and let your voice be heard.

that’s enough on

medical futility

99 100

may refuse Tx
otherwise had

duty to provide

101 102
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reproductive

103 104

contraceptive devices

tubal ligations / female sterilization .
vasectomies e n d - Of_ I I fe
miscarriages

ectopic pregnancies

emergency contraception

abortion
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medical aid in dying

palliative sedation LG BT| QA.|.

VSED
withholding CANH

107 108
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transgender health

genital reconstructive surgery
chest reconstructive surgery
hormones

Counseling for intersexuality

HIV/AIDS treatment and counseling

109 110

>20 bills

111 112

Alabama Georgia
B Florida Panhandie

Penda: Destin -
= Apalathicola wTallahass

anama sral
Beach ity < © %, “
Choctawhatchee

Bay

enacted

La
PRUORE e e Tda”
Magauesds - Ky Marathon

113 114
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viodva mnusA

WYOMING
=

® Encyclopmdia Britannica, the.

116

authorize elevate clinician

denial of care conscience over
patient health/life

117 118

not only direct

care providers

schedulers, janitors...

119 120
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not only individuals

entities too

121 122

perform schedule

assist

tra nsport
make arrangements for

refer prepare room

123 124

no matter the

effect on patients

125 126
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127 128

129 130

5 0 i
21% not disclose 72% not disclose how
religious affiliation

Catholic identity

influences care

131 132
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impedes patient
ability to make

informed choice
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133

NENLELE
disclosure

135
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Colorado Springs®
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COLORADO

Health Facilities & Emergency
to Know Act : MedicalServices Division

H.B. 1218 Department of Public Health & Environment

Patient Right

139 140

service
availability
form

non-medical
denial of care

141 142

CDHPE website

Handed to Pt

143 144
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SUpportEd under-recognized

decision making in bioethics

145 146

decision
making
capacity

147 148

capacity =2

capacity no

capacity patient makes
own HC decision

149 150
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no capacity =2

surrogate DM
makes HC decision

151

supported
decision
making

153 154

patient cannot
make health care

decision

155

26



10/14/2023

patient can make
her own decision

fixable with help

157 158

problem is

gather information

understand information
S u p p O rte r review options

make decisions

communicate those decisions

159 160

supporters do not
make decisions

supporters help the
patient make decisions

161 162
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163 164

|

AMA?Y

AMERICAN MEDICAL \
ASSOCIATION
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https://draft.blogger.com/blog/post/edit/165916407932834077/3847097290928862661
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update N o1d rule

policies & procedures

169

patient cannot make

decision alone n ew r u | e

- get surrogate

171 172

patient cannot

make decision
by herself

173 174
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can patient decide If yes -

with supporter? get a supporter

175 176

tagupported

decision making

177 178

more conflict

more court cases

179 180
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2020 2022

2021 2023

UBnh‘orrp Lavy Comnlils§ion UDDA -
RUDDA

183 184

certainty

clarity
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187

189

191
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1. match legal 2. clarify which
criteria to medical medical standards

standards to use

188

3. clarify consent 4. clarify when to
is not required offer reasonable
for BD testing accommodation

190

5. change
“irreversible” to

“permanent”

192
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193 194

195 196

1 state at a time

Mewvada

197 198
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variability

mistrust
conflict

199 200

that’s

brain death

updates

201 202

med ica | fut| | |ty Thaddeus Mason Pope, JD, PhD, HEC-C

Mitchell Hamline School of Law

CBO 875 Summit Avenue
Saint Paul, Minnesota 55105

T 651-695-7661

SUppOI"ted DM C 310-270-3618

E Thaddeus.Pope@mitchellhamline.edu

= W www.thaddeuspope.com
bra I n death B medicalfutility.blogspot.com
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