
1/2/2022

1

@ABAesq | www.americanbar.org 

Why and How Your Living Will 

& Health Care Directive May 

Fail You

Thursday, January 13, 2022 | 2:00 pm Eastern

Sponsored by the ABA 

@ABAesq | www.americanbar.org 

@ABAesq | www.americanbar.org 

5 reasons to 
create a video
advance directive
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cases on wills
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Why wills?
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Video ADs
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BUT
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More experience

with video wills   

than video ADs
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decades

@ABAesq | www.americanbar.org 

Wills & ADs  

analogous 
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Used to call ADs 

“living wills”
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Want wishes followed 

when cannot speak

- property 

- health care
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Roadmap
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benefits 
of video5

@ABAesq | www.americanbar.org 

Demonstrate 

Validity
Capacity    Voluntary
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Assure accurate  

interpretation

@ABAesq | www.americanbar.org 

Assure compliance

Risk management 
benefit for lawyer
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Benefit #1
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Validity

19 20

21 22

23 24



1/2/2022

5

@ABAesq | www.americanbar.org 

Claim that patient 

lacked capacity 

to complete AD

@ABAesq | www.americanbar.org 

Case 1
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Sumner 
Redstone

@ABAesq | www.americanbar.org @ABAesq | www.americanbar.org 

September 3 

AD names agent

“companion”
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Manuela 

Herzer
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October 16 

AD names 
new agent
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Later in time 

ADs revoke

earlier ADs
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No capacity
to execute 
new AD

@ABAesq | www.americanbar.org 

31 32

33 34

35 36



1/2/2022

7

@ABAesq | www.americanbar.org @ABAesq | www.americanbar.org 

@ABAesq | www.americanbar.org @ABAesq | www.americanbar.org 

“not appear ...  

confused about his 

wishes or the reasons 

for his wishes”

@ABAesq | www.americanbar.org 

“alert” 

“composed” 
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Case 2
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2020
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Arline Lester
91-yo
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Kyle
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Wanted stop

life-sustaining Tx

per 1991 AD
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Mom executed

new advance directive 

in Nov. 2019
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New AD

“continue LST”
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Later in time 

ADs revoke

earlier ADs
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BUT
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Is the new 

AD valid?
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Did Arline have 

capacity to 

complete?
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Case 3
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2018
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Son gets smaller share    

of  parent’s assets
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Tried to 
invalidate  

will & trust 
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by challenging his 

mother’s capacity
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Case 4
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Nov 2020
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“strong, robust 

mental capacity 

and faculties”
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“clear beyond 

peradventure … knew & 

understood perfectly well 

what she was signing”
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Upshot
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Videos help 

prove capacity
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Benefit #2
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Validity
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Validity requires not 

only capacity but also 

voluntariness
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Someone claims 

patient coerced   

to sign AD
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Case 1
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2018In re Bryon
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Testator left estate   

to “caregiver” 

instead of children
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“serious step ...   

to disinherit        

his children”
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BUT
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“particularly the Video, 

revealed that no one was 

forcing Chris to do 

anything he did not want”
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Case 2
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Upshot
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Videos 

help prove 

AD validity
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Capacity

Voluntariness
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Videos also

help prove 

AD meaning
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Benefit #3
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Meaning
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What did the 

patient want?
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Did she want it 

under these 

circumstances?
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Will case

J Patient Saf 2017;13: 51–61
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Case 1
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Who bears expense of capital repairs & improvements
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Case 2
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Says mother executed 

a new advance 

directive on Nov. 13, 

2019 and wants to live
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Janet 
Adkins
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Cannot prosecute 

murder if consent
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Suicide note
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“This is a decision 
taken in a normal 
state of mind and is 
freely considered.”
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“I have Alzheimer’s disease 
and I don’t want it to 
progress any further. I don’t 
want to put myself or my 
family through any more of 
this terrible disease.”
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BUT
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More unusual

Want to “see & hear” 

the patient
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2022
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Dementia 

directives
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Fear of dementia
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Avoid late stages
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So…
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Complete AD, today
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At point   

Pt specifies
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Growingly 
popular
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Last 4 years
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Supplemental 

Advance

Directive  

Dementia
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• More examples
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“did she really

mean that”
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Benefit #4

127 128

129 130

131 132



1/2/2022

23

@ABAesq | www.americanbar.org 

Assure 

compliance
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Not enough for 

patient to convey 

what she wanted
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Pt wants more  

than caregivers 

know her wishes
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Patient wants 
them to follow 
her wishes
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Video may convey 

no new information

(wishes, capacity)

133 134

135 136

137 138



1/2/2022

24

@ABAesq | www.americanbar.org 

But makes family 

more willing to 

accept
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Emotion

Inflection

Body language

Facial cues

Intonation
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Benefit #5
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Risk 
management

@ABAesq | www.americanbar.org @ABAesq | www.americanbar.org 

139 140

141 142

143 144



1/2/2022

25

@ABAesq | www.americanbar.org 

5 reasons to 
create a video
advance directive
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last 
points2
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Legal status
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Relaxing

formalities
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Can a video    

“be” an advance 

directive?

@ABAesq | www.americanbar.org @ABAesq | www.americanbar.org 

“Any authentic 

expression of a 

person’s wishes … 

should be honored.”
Idaho Code 39-4509
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BUT
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Generally, a video 

is not an AD
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“An advance directive 

may be supplemented

by a video or audio tape 

recording.”
N.J. Stat. Ann. 26:2H-56
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Supplement

not supplant
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Risks
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While video 
offers benefits,
there are risks

157 158

159 160

161 162



1/2/2022

28

@ABAesq | www.americanbar.org 163

Video might show 

lack capacity
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Case 1
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Geraldine Webber 
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2009 will
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2012 will
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Beneficiaries in the 

2009 will challenge 

the 2012 will
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Video used to

invalidate 
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Conclusion
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Value   
of video
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Prove validity 

Clarify meaning

Assure compliance
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We already use  

videos in ACP
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Clinician → patient
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We use videos for 

communication from 

clinician to patient
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Videos also aid  

communication from 

patient to clinician
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