
6/26/2014 

1 

Revitalizing 
Informed      
Consent Law 
 

    SIIPC  ●  June 26, 2014 
 

  Thaddeus Mason Pope, J.D., Ph.D. 
  Hamline University Health Law Institute 

 

 

Roadmap 



6/26/2014 

2 

Yesterday 

Today 

Tomorrow 
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1847 

 

Do NOT consider 
patient’s “own 
crude opinions” 
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1905 

Battery 
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No consent 

at all  

Mohr v. Williams (Minn. 1905) 

1914 
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“Every human being of 
adult years and sound 
mind has a right to 
determine what shall 
be done with his own 
body . . . . ” 

Consent  

 But not 
 “informed” 
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Birth 

1957 

Salgo v. Leland Stanford (Cal.) 
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1960 

Natanson v. Kline (Kan.) 

1972 
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Jerry Canterbury 

2014 

Tort 
 

Negligence 
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Informed 
consent is one 
type of medical 
malpractice 

Obstacles 

Duty 

Breach 

Causation 

Damages 
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Duty 

What to disclose? 
 
 

    Not everything 
 

    Can’t send patient    
    to med school 

2 main ways 
to measure 
MD duty 
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Reasonable MD 

  20+ states 

Material risk 

  20+ states 

Material risk 
 

 ● Duty measured by   
  patient needs 

 ● What a reasonable  
  patient would deem  
  significant 

Odd No 
duty 
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Reasonable physician  
 

 ● Duty measured by   
  custom 

 ● What a prudent   
  physician would   
  disclose 

 

Custom 
to not 
disclose 

No 
duty 

Breach 
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Focus on 
disclosure NOT 
understanding 

 

Causation 
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3 
1.  PTF would 
have chosen 
differently 

2.  RPP would 
have chosen 
differently 
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3.  Different 
choice would 
avoid injury 

 

Damages 
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$250,000   

Problems 
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Not happening 
 

   e.g. EOL treatment 

  Unaware 

 
Only 31% with 
advanced 
cancer had EOL 
discussions 
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Only 12% 
clinicians 
discuss with 
heart failure 

EOL discussions 
held very late 

Mandated  
 

Disclosures 



6/26/2014 

20 

1991 

Patient Self 
Determination 
Act 

 

Duty on facilities 
 

Upon admission  
 

Apprise of AD rights 
under state law 
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Last  6  
years at 
state level 
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“which of those 
individuals who do not 
have a [POLST] should . 
. . complete [one].”  
 

 

   Utah Admin. R. 432-31 (2011)  

1996 

Michigan Dignified Death Act 
  Mich. Comp. Laws 333.5651 
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2008 

Right to Know End-of-Life Options Act 
  Cal. H&S Code 442.5 

 

“When . . . provider 
diagnoses . . . terminal 
illness, . . . comprehensive 
information and 
counseling regarding legal 
end-of-life options” 
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Prognosis with or without 
disease-targeted treatment  
 

Right to accept disease-targeted 
treatment, with or without 
palliative care  
 

Right to refuse or withdraw from 
life-sustaining treatment  

Right to have comprehensive pain 
and symptom management  

 

Meaning and availability of 
hospice care  
 

Right to give individual health 
care instruction (POLST;  AD) 

2009 
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Patient's Bill of Rights for Palliative Care 
& Pain Management   (Vt. Stat. tit. 18 § 1871)  

Maryland S.B. 546, H.B. 30 

Ariz. S.B. 1304 
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2010 

Palliative Care Information Act 
  NY Pub. Health L. 2997c  

 

Similar to CA   
 

But better 
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CA:  “upon the    
   patient’s request”  
 

NY:  “shall offer to             
      provide”  

2011 

Palliative Care Access Act 
  NY Pub. Health L. 2997d 

 



6/26/2014 

28 

2012 

Massachusetts Act Improving the 
Quality of Health Care & Reducing Costs 
through Increased Transparency, 
Efficiency & Innovation 

2014 
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Hospital Licensure Regulations      

    105 CMR. 130.1900 

Mandated 
Disclosures:  

 

Enforcement 
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 Michelle Hargett 
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Not Only 

EOL 

 

Other gaps 
 

Other mandates 

Breast reconstruction coverage 
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Breast density 

Breast cancer  (1979-1986) 
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Mandated  
 

CME 

101 
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Safe 
Harbors 

“No lengthy 
polsyllabic 
discourse” 

Cobbs v. Grant (Cal. 1972) 
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Safe harbor      
for using 
“certified” PtDA 
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• JCE  from March 2013 

 

Wash. Rev. Code 7.70.060(2) 

 

 “Providers of 
state-financed 
health care 
[must] use 
patient 
decision aids” 
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EBM 

CPG 
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2015-2020 
Reforms 
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1960s 
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2014 

Consumer power 
Transparency 
Technology 
Reimbursement 
Fraud 
Costs 
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1.  
Consumer 
Power 
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2.   

Transparency 
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• price 
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3.   
Reimbursement 
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Manage wellness  
 

Treat the sick 
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76 Fed. Reg. 67,828 

 

Pay to elicit 
preferences 

4.   

Technology 
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Usually for MEDICAL diagnosis, now PREFERENCE diagnosis too 

 

Ask questions, identify inaccuracies 
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148 

 

149 

 

150 Improve adhrence – IC is not a one-time event, ongoing 
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5.   

Fraud 
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Unnecessary 

Ineffective  

Unwanted 

6.   

Costs 
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Conclusion 

Consumer power 
Transparency 
Technology 
Reimbursement 
Fraud 
Costs 
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160 
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