
10/22/2015

1

The Unbefriended Must 
Not Be Unprotected: 
Organizational & Clinical 
Management of Patients 
without Surrogates

ASBH Annual Meeting, Houston, TX 
October 22, 2015

Thaddeus Mason Pope, J.D., Ph.D.

Hamline University Health Law Institute

2

3  panelists
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1. Problem
nature & 
scope
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2.  Solution:  
University 
Hospitals

Barbara J. Daly Ph.D., R.N., F.A.A.N
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3.  Solution:  
Cleveland 
Clinic

Martin Smith, STD
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Terminology
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Unbefriended

Unrepresented

Adult orphan
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Patient w/o proxy

Incapacitated & 
alone
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Definition
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3 conditions
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1

12

Lack 
capacity
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2
No available, 
applicable  
AD or POLST
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3
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16

No reasonably 
available 
authorized 
surrogate

17

No AD / DPAHC 
appointed

Or named agent 
not available

18

Nobody available 
on default 
surrogate 
priority list
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No reasonably 
available 
guardian / 
conservator 

20

Nobody to 
consent to 
treatment

21

Big
problem
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3 - 4% 
nursing 
home 
population

23

> 50,000

24

16% ICU 
admits
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5% ICU 
deaths

26

> 25,000

27

Growing  
problem
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Elderly

childless
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31

Law as 
causal 
factor

32

Geographic 
variability 

(map)

33

Scope of 
default 
surrogate lists 
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Spouse

Adult child

Parent

Adult sibling 

Grandparent / adult grandchild

Aunt /uncle, niece / nephew

Adult cousin

Close friend

35

Existence of  
public guardian 
system

36

Slow 

Expensive



10/22/2015

13

37

Ethical 
Problems

38

Nobody to 
authorize 
treatment

39

3 ways to 
respond
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40

1

41

No
treatment

42

Wait until 
emergency 
(implied 
consent)
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43

2

44

Physician acts 
without 
consent

45

Most 
common 
approach 
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Bias

COI

Careless

Vulnerability

Oversight

Vulnerability

Oversight
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3

50

Under-treatment

Solo physician

51

Scrutiny

Vetting
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