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to declare a judgment for the State in that
amount, as there had as yet been no failure
of Fadli to appear before the court as or-
dered, a statutorily required condition for
forfeiture. 1.C. 85-33-8-7. At the time of
revocation, the cash deposit was not sub-
ject to a declaration of forfeiture, ceased to
operate as bail, and was the property of
Fadli. The deposit was therefore properly
ordered subjected to attachment by credi-
tors.

DICKSON, J., concurs.
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Physician sued estate of patient for
fees; estate counterclaimed for medical
malpractice damages against physician,
physicians’ association and hospital. The
Circuit Court, Tipton County, Carl E. Van
Dorn, Special Judge, entered summary
judgment for defendants and estate appeal-
ed. The Court of Appeals, Buchanan, J.,
held that: (1) material issues of fact pre-
cluding summary judgment existed as to
whether patient was unable to communi-
cate and terminally ill, so as to authorize

doctor, without first obtaining patient’s in- .

formed consent, to enter “no code” order

under which no resuscitation efforts would
be made if patient began to expire, and (2)
summary judgment in favor of hospital
was warranted.

Affirmed in part and reversed in part.

1. Judgment &=185.3(21)

Material issues of faect, precluding
summary judgment, existed as to whether
patient was incompetent and terminally ill,
s0 as to permit physician, without first
obtaining patient’s informed consent, to
place patient on ‘“no code” status so that no
efforts would be made to resuscitate him if
he began to expire; deposition evidence of
nurses indicated patient could communicate
up a few minutes prior to his death and
that medical conditions for which he was
admitted were exactly the same as those
for which he had been treated and released
previous year, creating at least a possibility
that continuation of resuscitation might
have led to survival.

2. Judgment ¢=185.3(21)

Expert testimony was not required in
order to establish that material questions
of fact precluded summary judgment in
favor of physician in case where he had
ordered “no code” status so that patient
would receive no resusecitation, without
first obtaining patient’s informed consent;
medical expert testimony was relevant to
question of whether disclosure upon which
an informed consent was made was suffi-
cient, but as no effort was made to obtain
consent in this case such testimony was
unnecessary.

3. Hospitals €8

Expert medical testimony was required
in order to establish that hospital was neg-
ligent in medical malpractice case by not
having adopted policies with respect to the
issuance of “no code” orders under which
resuscitation of patients was not to be pro-
vided when they began to expire; such
testimony was needed in order to establish
whether absence of such policy constituted
conduct falling below requisite standard of
care applicable to patient.
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CASE SUMMARY

Counter-plaintiff-appellant, the Estate of
Cloyd Payne, (Estate) appeals from the en-
try of summary judgment in favor of the
counter-defendants-appellees Miles W. Don-
aldson, M.D. (Dr. Donaldson), Marion Gen-
eral Hospital, Inc. (Hospital) and Marion
Family Practice, Inc. (Practice), claiming
the trial court erred when it determined
there was no genuine issue of material
fact.

We reverse in part and affirm in part.

FACTS

The facts most favorable to the non-mov-
ing party (the Estate) reveal that Cloyd
Payne (Payne) was admitted to the Hospi-
tal on June 6, 1983. Payne was suffering
from a variety of maladies, including mal-
nutrition, uremia, hypertensive cardiovas-
cular disease, chronic obstructive lung dis-
ease, non-union of a previously fractured
left humerus, and congenital levoscoliosis
of the lumbar spine. Payne was a 65—
year—old alcoholic who had allowed his con-
dition to deteriorate to the point he re-
quired hospitalization.

Throughout his stay in the Hospital,
Payne was subjected to various tests,
which confirmed the admitting diagnosis of
malnutrition and uremia. By June 10 his
condition was deteriorating. He ate poorly
and his respirations became labored. On
the morning of June 11, Dr. Donaldson
examined Payne but made no modifications
in Payne’s treatment. Payne ate poorly
and was visited by family. At approxi-
mately 7:00 p.m., Payne’s condition wors-
ened as his temperature rose and his respi-
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rations became more frequent and labored.
Payne appeared to be awake and alert.

At approximately 9:25 p.m., Payne be-
came congested and mucus was aspirated
from his lungs. Shortly thereafter, the
nurses attempted to reach Payne’s nephew,
but were unable to contact him. The nurs-
es did contact Payne’s sister and she ar-
rived at the Hospital a short time later.
The nurses also contacted Dr. Donaldson
and related Payne’s condition. Dr. Donald-
son then ordered some minor adjustments
in Payne’s treatment.

After observing Payne for several min-
utes, his sister informed the nurse she did
not want Payne resuscitated if he began to
die. The nurse contacted Dr. Donaldson
and informed him of Payne’s condition and
of his sister’s request. After consulting
with the nurse and talking to Payne’s sis-
ter, Dr. Donaldson then authorized the en-
try of a “no code” on Payne’s chart, after
verifying his order with another nurse pur-
suant to the Hospital’s policy. A “no code”
is a designation on a patient’s chart that no
cardiopulmonary resuscitation is to be giv-
en in the event the patient begins to expire.
The “no code” was entered by the nurse
attending Payne, and no efforts to give
Payne cardio-pulmonary resuscitation were
attempted.

Supportive care was continued, including
the suctioning of mucus from Payne’s
lungs. Occasionally, Payne was awake and
alert, and he made eye contact with the
nurses attending him. Payne was con-
scious and capable of communicating with
the nurses until moments before his death.
His condition continued to worsen, and at
12:55 a.m. on June 12, 1983, Payne died,
and no cardio-pulmonary resuscitation was
attempted.

Dr. Donaldson later sued the Estate for
compensation, and the Estate counter-
claimed, alleging Dr. Donaldson committed
malpractice when he issued the “no code.”
The counter-claim averred that Dr. Donald-
son was acting as an agent of the Practice,
and joined the Practice as a party. The
counter-claim also included a claim of negli-
gence against the Hospital for failing to
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provide the proper procedural safeguards
when doctors issue “no codes.” Dr. Don-
aldson, the Practice and the Hospital
moved for summary judgment and intro-
duced the medical review panel’s opinion,
issued in accordance with the requirements
of the medical malpractice law, which de-
termined the defendants were not negli-
gent. The motions were granted and sum-
mary judgment was entered in favor of Dr.
Donaldson, the Practice and the Hospital.

ISSUES

1. Whether the trial court erred when it
entered summary judgment in favor of
Dr. Donaldson and the Practice?

2. Whether the trial court erred when it
entered summary judgment in favor of
the Hospital?

DECISION

ISSUE ONE—Did the trial court err when
it determined there was no issue of materi-
al fact and that Dr. Donaldson and the
Practice were entitled to judgment as a
matter of law?

PARTIES’ CONTENTIONS—The Estate
claims that genuine issues of material fact
exist as to whether Payne was competent
and terminally ill, and therefore summary
judgment was inappropriate. Dr. Donald-
son and the Practice respond that the Es-
tate’s failure to produce any expert opinion
in support of its claim is fatal and there-
fore summary judgment was correctly
granted.

CONCLUSION—The trial court erred
when it entered summary judgment in fa-
vor of Dr. Donaldson and the Practice.

[1] This is a case of first impression, in
which a doctor is sought to be held liable
for issuing a “do not resuscitate” order,
commonly referred to as a “no code.”
While numerous courts have considered
similar issues, such as a patient’s right to
refuse medical treatment and the consent

1. We are aware that the plaintiff in Strickland v.
Deaconess Hospital (1987), 47 Wash.App. 262,
735 P.2d 74, brought suit against his physician
for issuing a “no-code” while he was under the
doctor’s care, but, after the plaintiff died during

needed to effectuate that right for incom-
petent patients, no court has considered the
physician’s liability after having entered a
“no code.”! See Rasmussen v. Fleming
(1987), 154 Ariz. 207, 741 P.2d 674; Foody
v. Manchester Memorial Hosp. (1984), 40
Conn.Supp. 127, 482 A.2d 713; Severns v.
Wilmington Medical Center (1980), Del,,
425 A.2d 156; Brophy v. New England
Sinai Hosp., Inc. (1986), 398 Mass. 417, 497
N.E.2d 626; Custody of a Minor (1981),
385 Mass. 697, 434 N.E.2d 601; Matter of
Spring (1980), 380 Mass. 629, 405 N.E.2d
115; Superintendent of Belchertown
State School v. Saikewicz (1977), 373 Mass.
728, 370 N.E.2d 417, Matter of Dinnner-
stein (1978), 6 Mass.App. 466, 380 N.E.2d
134; Matter of Conroy (1985), 98 N.J. 321,
486 A.2d 1209; In Re Quinlan (1976), 70
N.J. 10, 355 A.2d 647, Matter of Westches-
ter Co. Medical Center (1988), 72 N.Y.2d
517, 534 N.Y.S.2d 886, 531 N.E.2d 607;
Matter of Storar and Matter of Eichner
(1981), 52 N.Y.2d 363, 438 N.Y.S.2d 266,
420 N.E.2d 64; Matter of Colyer (1983), 99
Wash.2d 114, 660 P.2d 738.

Our focus is different. The Estate’s
claim is that Payne was competent at the
time the ‘“no code” was issued and that Dr.
Donaldson failed to obtain Payne’s in-
formed consent before he issued the “no
code.” The Estate appeals from the grant
of a motion for summary judgment in favor
of Dr. Donaldson and the Practice.

In reviewing a grant of summary judg-
ment, this court stands in the place of the
trial court and considers the same issues
and follows the same process as the trial
court. Burke v. Capello (1988), Ind., 520
N.E2d 439; Madison County Bank &
Trust Co. v. Kreegar (1987), Ind., 514
N.E.2d 279. We must determine the proba-
tive value of each piece of evidence without
weighing it, considering the facts in the
light most favorable to the nonmoving par-
ty, and summary judgment will be appro-
priate only if there is no genuine issue of
material fact and the moving party is enti-

the pendency of the action, the appellate court
determined that the cause of action did not
survive the plaintiff's death and therefore did
not reach the merits of the plaintiff's claim.
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tled to judgment as a matter of law.
Burke, supra; Kreegar, supra.

A trial court’s belief that the nonmovant
will be unsuccessful at trial is not grounds
for summary judgment. Newhouse .
Farmers Nat’l Bank (1989), Ind.App., 532
N.E.2d 26. A hearing on summary judg-
ment is not an abbreviated trial, and sum-
mary judgment is generally inappropriate
in claims based on negligence. Jackson v.
Warrum (1989), Ind.App., 535 N.E.2d 1207;
Rediehs Express, Inc. v. Maple (1986), Ind.
App., 491 N.E.2d 1006, cert. denied 480
U.S. 932, 107 S.Ct. 1571, 94 L.Ed.2d 762.

The Estate’s claim against Dr. Donaldson
and the Practice is prefaced on the doctrine
of informed consent and is considered as
based on negligence. Ellis v. Smith
(1988), Ind.App., 528 N.E.2d 826; Kranda
v. Houser-Norborg Medical Corp. (1981),
Ind.App., 419 N.E2d 1024, appeal dis-
missed 459 U.S. 802, 103 S.Ct. 23, 74
L.Ed.2d 39; Searcy v. Manganhas (1981),
Ind.App., 415 N.E.2d 142, trans. denied;
Revord v. Russell (1980), Ind.App., 401
N.E.2d 763.2

In Indiana, the tort of medical malprac-
tice has the same elements of other negli-
gence torts. The elements are: (1) a duty
on the part of the defendant in relation to
the plaintiff; (2) a failure on the part of the
defendant to conform his conduct to the
requisite standard of care required by the
relationship; and (8) an injury to the plain-
tiff resulting from that failure. Burke,
supra.

The duty owed to Payne by Dr. Donald-
son is well established as a matter of law.
A physician has the duty to make reason-
able disclosure of material facts relevant to

2. Throughout its brief, the Estate describes its
action as one in intentional tort. However, the
character of an action is determined by its sub-
stance, not its caption or formal denomination.
McQueen v. State (1979), 272 Ind. 229, 396
N.E.2d 903; English Coal Co. v. Durcholz (1981),
Ind.App., 422 N.E.2d 302, rrans. denied. The
Estate’s claim provided:

“The doctor, and the corporation for which he
was acting, wrongfully and intentionally com-
mitted the following acts and/or omissions,
to wit:

A. Issued a ‘no code’ order without proper
authority, when he should have foreseen that

549 NORTH EASTERN REPORTER, 2d SERIES

the care of a patient. Revord, supra; Joy
v. Chau (1978), 177 Ind.App. 29, 377 N.E.2d
670, trans. denied. The patient’s right of
self-determination is the sine qua non of
the physician’s duty to obtain informed con-
sent. As Justice (then Judge) Cardozo
said: “Every human being of adult years
and sound mind has a right to determine
what shall be done with his own body....”
Schloendorff v. Society of New York Hos-
pital (1914), 211 N.Y. 125, 129, 105 N.E. 92,
93. See Canterbury v. Spence (C.A.D.C.
1972), 464 F.2d 772.

Dr. Donaldson’s first response is that
Payne was an incompetent, terminally ill
patient, and therefore he owed Payne no
duty to obtain his consent for the entering
of the “no-code,” and that his sister’s con-
sent was sufficient. Appellee’s Brief at
27.

Whether Payne was competent and ter-
minally ill, however, are questions of fact.
An examination of the record reveals that
genuine issues of fact exists as to whether
Payne was competent and terminally ill,
precluding the entry of summary judgment
in favor of Dr. Donaldson and the Practice.

There is evidence in the depositions of
the nurses who attended Payne during the
last day of his life from which a jury could
conclude Payne was conscious, alert, and
able to communicate when the “no code”
was entered, and that he remained compe-
tent until shortly before his death.

Shirley Lyons, a licensed practical nurse
who attended Payne in the morning and
early afternoon on the day of his death,
testified as follows:

“Q Did you have occasion during his
confinement to speak with him at all?

such order would result in the death of

CLOYD A. PAYNE.

B. Failed to timely notify the nephew of the

decision to enter a ‘no code’ order.

C. Abandoned the care and treatment of the

patient.

D. Failed to secure the proper consent for

executing a ‘no code’ order.”
Record at 29.

While denominated as an intentional tort, the
Estate’s basic claim against Dr. Donaldson is
that he acted without Payne’s informed consent,
a claim of negligence not intentional tort.
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A Yes.

Q What would the nature of your
speech have been?

A As to how he felt and what I could do
for him to assist him.

Q Do you recall whether or not he was
capable of verbal response?

A Yes.

Q I assume that means you can recall,
will you tell me whether or not he was
verbal in his responses?

A 1 did not have a lengthy conversation
with him.

Q But he did speak to you?

A Yes.

Q Did he speak in words or phrases
that you could understand?

A Yes.

Q Did his answers appear to be respon-
sive to your questions?

A Yes.

Q Did he appear capable of communi-
cating meaningful thoughts to you?

A Meaning what?

Q Did he give you the information that
you sought in your questions?

A Yes.

Q Did you respond on the basis of his
answers?

A Yes.

Q And care for him in response to his
own expressions?

A Yes.

Q Would it be fair to say that you gave
credence to his answers?

A I don’t understand.

Q You considered them in the course of
your conduct as a licensed practical
nurse?

A Yes.

Q Took what he said at face value?

A Yes.

Q Do you recall whether on that day,
the 11th of June, 1983, you addressed
him in conversation?

A No.

Q You don’t recall?

A You said on that date? I recall, as I
said before, talking to him and answer-

ing questions as far as what I could do
for him but not in a long conversation.
Q Would the brief exchanges that you
have just described taken place on the
11th?
A Yes”
Record at 158-62.

Edna Cardwell, a registered nurse who
received Dr. Donaldson’s order issuing the
“no code,” attended Payne during the af-
ternoon and evening on the day he died.
She testified:

“Q Do you have any reason to suspect
that on the 11th of June, 1983, Mr.
Payne was unable to speak?

A Well, it would be the same as he
would respond to conversation. If you
would talk to him he would look at
your and appeared to understand but
he verbally did not respond to me.

Q Do you have any reason to suspect
that he was not capable of responding
verbally?

A How do you mean not capable?

Q Not physically able to speak words?

A He was quite short of breath but I
would not say that he wasn’t capable.

Q I believe in your prior answer you
indicated that on the 11th of June,
1983 he appeared to wunderstand
what was being said to him, is that
what you said?

A Yes. Because he looked up at you,
when you would speak to him he would
look at you. He did not respond to me
but you would know that he could hear
you.

Q Is there a method that nurses in gen-
eral or you, in particular, use to com-
municate with patients who are in that
type of condition? Do you ask yes or
no questions?

A Yes. Sometimes we ask a patient
and they shake their head.

Q Is there sometimes some signal that
you devise, moving a finger or blinking
an eye for affirmative or negative an-
swers?

A Well, that always don’t hold true,
blinking an eye, everyone blinks an eye



1048 Ind.

S0 you aren’t positive whether they can
understand you or not.

Q But are there methods that are uti-
lized by nurses to communicate with
patients who may have difficulty in
verbal communication?

A I really don’t understand what you
mean.

Q There are methods that you can use
to communicate with a person who
has a mental faculty but is unable to
speak?

A Yes.

Q Did there come a time on the 11th
of June where in your opinion Mr.
Payne lost the ability to communi-
cate entirely?

A No, not on my tour of duty.

Q Which would have been ending at
11:007

A Yes.

Q Is there anything in your notes to
indicate that Mr. Payne was other than
conscious during your shift on the
11th?

A Well, I've noted at 7:00 p-m., ‘re-
sponds when spoken to’, which would
be by expression of his eyes or move-
ment of his head.

Q You have said, Mrs. Cardwell, that
you as charge nurse would make note
of any significant change in condition.
Would that hold true of the loss of
consciousness? Would you as charge
nurse normally make an entry when a
patient losses [sic] his ability to com-
prehend?

A Yes.

Q And there is no such entry in Mr.
Payne’s case?

A No.

Q So is it fair to asume that to the
end of your shift he maintained con-
sctousness?

A Yes.

Q And the last time that he actually
responded to you was 7:00, did you
say?

A That’s the first entry I made that
p.m.

Q And it was never reported to you by
any of your nursing staff that Mr.
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Payne had lost consciousness at any
time during the night?

A No.”
Record at 194-96 (emphasis supplied).

Bonnie Jean Cunningham, a licensed
practical nurse who attended Payne during
the last hours of his life, testified:

“Q Do you have reason to believe that

he was aware of your presence?

A VYes.

Q Do you have reason to believe that he
was aware of his condition and sur-
roundings and where he was?

A In my mind I thought so.

Q In your mind was he oriented as to
time and place?

A I doubt that he was oriented as to the
time.

Q In your impression did he know that
he was at Marion General Hospital?

A T would think so.

Q And that you were nurses on the
staff?

A Yes.

Q And that you were treating him for a
medical condition of some sort?

A Yes.

Q Do you have reason to believe he was
aware of the presence of his sister?

A Yes.

Q Were you making any effort to keep
him informed of what you were doing
or was it patently obvious what you
were doing?

A I guess it was patently obvious what
we were doing. We were working
very hard to keep him comfortable,
suctioning him, trying to keep the oxy-
gen as much as possible. His skin
color was a little dusky looking. He
was not getting enough oxygen to
keep himself going. That's why we
suctioned so frequently.

Q Do you know or do the records indi-
cate to you when Mr. Payne died?

A 12:55.

Q That would be the end of this hour
that we are discussing?

A Yes.



PAYNE v. MARION GENERAL HOSP.

Ind. 1049

Cite as 549 N.E.2d 1043 (Ind.App. 2 Dist."1990)

Q Was there a point prior to his death
that you feel he lost consciousness?

A Maybe right before 12:55. How do
you describe it. As he filled up more
we suctioned more but we can’t possi-
ble (sic) go that far down, with this
dark blood stuff coming up and I
would say probably—I don’t know an
exact time.

Q Would it have been within minutes of
his death?

A Yes.

Q Prior to that period of minutes before
his death, was his condition as you
have previously described it in our con-
versation today?

A Increasingly serious as the hour
went on.

Q But it would have been within mo-
ments of his death that he was unable
to, in your opinion, comprehend his
condition, what was happening to
him?

A True.

Q Mr. Payne, at the time that we are
discussing, the hour between 12:00
midnight and 12:55 on the 12th of
June, 1983, was what is referred to as
a no code, is that correct?

A Yes.

Q In situations where patients are weak
physically or for one reason or another
unable to communicate in words, do
members of your profession devise
ways of communicating and answering
the questions with the movement of a
body part?

A T think eye contact has a lot to do
with it.

Q In your opinion was this method of
communication possible with Mr.
Payne during the hours of 11:00 p.m.
on the 11th to shortly before he died?

A Yes.

Q Do you feel that he would have had

the capacity to hear and understand
what you were saying to him?

A Yes, part of the time.

Q Do you feel that he would have had
the ability to process that information
and give you a response’

A I don’t know about a verbal response.

Q How about eye contact or whatever?

Q His eye contact—yes. He looked into
your eyes a lot.”

Record at 270-76 (emphasis supplied).

This evidence unmistakably establishes a

genuine issue of fact exists as to whether
Payne was competent when the “no code”
was issued. Therefore, viewing the evi-
dence in the light most favorable to the
nonmovant, we must conclude Payne was
competent when Dr. Donaldson issued the
“no code.” See Kreegar, supra.

As to whether Payne was terminally ill,
the Estate points to the fact that in March
of 1982, Payne was treated by Dr. Donald-
son for precisely the same conditions he
was suffering from when he was admitted
into the Hospital on June 6, 1983.

Dr. Donaldson’s responses to the Es-
tate’s interrogatories included the follow-
ing:

“1. Did you have occasion to treat

Cloyd A. Payne during a hospital stay in

March of 19827 :

RESPONSE: Yes.

2. What were you treating the patient
for at that time?

RESPONSE:

Malnutrition; uremia; hypertensive
cardiovascular disease; chronic 0b-
structive lung disease; mon-union of
old fractured left humerus; and conge-
nital levoscoliosis of the lumbar spine.

3. Did you have occasion to treat
Cloyd A Payne during June of 19837
RESPONSE: Yes.

4. If so, state:

a. What did you determine the pa-
tient was suffering from during June of
19837

b. What services did you render to
the patient during June of 19837
RESPONSE:

a. Malnutrition, uremia; hyperten-
sive cardiovascular disease; chronic ob-
structive lung disease; non-union of
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old fractured left humerus; and conge-
nital levoscoliosis of the lumbar spine.
b. Supportive treatment.”
Record at 103 (emphasis supplied).

As Payne had previously survived the
identical conditions from which he suffered
at the time of his admission in June of
1983, whether Payne was terminally ill can-
not be resolved by reference to undisputed
facts. Because this evidence has some pro-
bative value, we must conclude a genuine
issue of fact exists as to whether Payne
was terminally ill. Burke, supra; Kree-
gar, supra. Because the evidence could
support a conclusion that Payne was com-
petent and not terminally ill at the time the
“no code” was issued, we cannot accept Dr.
Donaldson’s and the Practice’s claim that
no duty to obtain his consent was owed to
Payne.

{2] In the alternative, Dr. Donaldson
and the Practice argue that the Estate’s
lack of expert medical testimony as to the
standard of care required by Dr. Donald-
son’s relationship with Payne, to rebut the
medical review panel’s opinion Dr. Donald-
son and the Practice were not negligent, is
fatal to its cause of action. Therefore,
they maintain summary judgment was ap-
propriate. As a general rule, expert medi-
cal testimony is required to establish
whether the disclosure by the physician is
reasonable. However, if the situation is
clearly within the realm of laymen’s com-
prehension, expert medical testimony is not
required. Ellis, supra; Searcy, supra;
Revord, supra.

In Burke, our supreme court recognized
that not every medical malpractice case
needs expert medical testimony to survive
summary judgment. If a rational trier of
fact can conclude that the defendant’s ac-
tions breached his duty to the plaintiff,
summary judgment is inappropriate.
Burke, supra.

We believe that this is a situation within
the realm of the ordinary laymen’s compre-
hension. No disclosure whatsoever was
made. Further, the evidence establishes
that Dr. Donaldson made no effort to de-
termine if Payne was competent. The “no
code” was issued over the phone and Dr.
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Donaldson had not seen Payne for several
hours when he issued the “no code.”
Record at 105. If a jury concludes that
Payne was competent at the time the “no
code” was issued, it could conelude that the
fact Dr. Donaldson made %o effort to ob-
tain Payne’s consent and that he made 7o
effort to determine whether Payne was
competent was a breach of his duty to
obtain Payne’s consent. A jury would not
weigh a disclosure to determine if it met
the requisite standard of care, as is typical-
ly the task undertaken by the jury in in-
formed consent cases. See Ellis, supra;
Kranda, supra;, Searcy, supra; Revord,
supra.

Whether Payne was damaged by Dr.
Donaldson’s failure to obtain his informed
consent is a question of fact for the jury to
determine. The record demonstrates that,
had the “no code” not been issued, efforts
to resuscitate Payne would have been un-
dertaken, including cardio-pulmonary re-
suscitation. Record at 106. Even Dr.
Donaldson and the Practice admit that re-
suscitation efforts offer some chance for
the patient to keep body and soul together.
Appellee’s Brief at 30. As a jury could
conclude Payne was not terminally ili, it
could determine some damage was sus-
tained due to Dr. Donaldson’s failure to
obtain Payne’s informed consent, and
therefore summary judgment was inappro-
priate.

To recapitulate, genuine issues of materi-
al fact exist as to whether Payne was com-
petent and as to whether he was terminally
ill when Dr. Donaldson issued the “no
code.” Because of the existence of these
issues, the trial court erred by granting
summary judgment in favor of Dr. Donald-
son and the Practice.

ISSUE TWO—Did the trial court err when
it granted summary judgment in favor of
the Hospital?

PARTIES’ CONTENTIONS—The Estate
argues that the Hospital had no written
policies concerning the issuance of “no
codes” and failed to insure Dr. Donaldson
obtained Payne’s consent before issuing
the “no code.” The Hospital replies that
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the Estate has failed to establish its con-
duct fell below the requisite standard of
care required by its relationship to Payne.

CONCLUSION—Summary judgment was
properly entered.

(3] Summary judgment may be appro-
priate when there is no dispute or conflict
regarding a fact which is dispositive of the
litigation. Kreegar, supra.

The Estate’s action against the Hospital
is based on the Hospital's negligence in
failing to have a written policy concerning
‘“no codes.” Record at 28. As observed
above, one of the elements of a claim of
negligence is that the defendant failed to
conform its conduct to the requisite stan-
dard of care required by the relationship
between the plaintiff and the defendant.
Burke, supra. As the supreme court in
Burke recognized, ordinarily, triers of fact
are unable to rationally apply the standard
of care to cases involving a malpratice
claim, because of the technical and compli-
cated nature of medical treatment, without
the benefit of informative expert opinion on
the ultimate question of breach of duty.
Id.

While there are exceptions, e.g. Burke,
supra; Ciesiolka v. Selby (1970), 147 Ind.
App. 396, 261 N.E.2d 95, trans. denied, the
general rule applies in most cases. Al
though we have determined that the Es-
tate’s claim against Dr. Donaldson and the
Practice qualifies for exceptional treat-
ment, we cannot come to a similar conclu-
sion concerning its claim against the Hospi-
tal.

In order to establish that the Hospital's
treatment of Payne fell below the standard
of care its relationship with Payne re-
quired, the Estate must rebut the opinion
of the medical review panel which deter-
mined the Hospital was not negligent. The
Estate presented no evidence whatsoever
of policies used by any other hospital, and
the Estate has made no cogent argument
describing how the Hospital’s policies con-
cerning “no codes” were deficient.

The Estate emphasizes that the Hospital
has no written policy concerning “no
codes.” It makes no showing that other

hospitals use written policies, and the Es-
tate does not demonstrate how the fact the
Hospital's policy is unwritten is relevant.
There is no evidence in the record from
which a jury could reasonably have con-
cluded the Hospital failed to meet its stan-
dard of care.

As the Estate failed to show the Hospi-
tal’s actions fell below the requisite stan-
dard of care, we cannot conclude that the
trial court erred when it granted summary
judgment in favor of the Hospital. Burke,
supra; Marquis v. Battersby (1982), Ind.
App., 443 N.E.2d 1202; Searcy, supra;
Bassett v. Glock (1977), 174 Ind.App. 439,
368 N.E.2d 18.

The trial court’s judgment as to Dr. Don-
aldson and the Practice is reversed, and in
all other respects affirmed.

SHIELDS, P.J., and ROBERTSON,
J., concur.
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