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INTRODUCTION

Plaintiff Jonee Fonseca asks this Court to grant an emergency stay pending
her appeal of the district court’s decision to deny her request for a preliminary
injunction. Plaintiff’s lawsuit seeks to overturn the consensus opinion of the
medical community and the considered judgment of the California Legislature that
an individual, who has sustained irreversible cessation of all functions of the entire
brain, including the brain stem, is dead. In order for Plaintiff to obtain thev
emergency relief she seeks in her motion, she is required to make a “strong
showing” that the district court abused its discretion in refusing her request.
Plaintiff cannot meet this legal standard.

During two separate examinations, physicians at Kaiser Roseville' exercised
their sound clinical judgment and followed well-established medical guidelines to
conclude that Isfael Stinson had experienced brain death. These determinations
were consistent with a separate, clinical diagnosis of brain death that had been
made earlier by physicians at the University of California Davis Medical Center in
Sacramento (“UCD Medical Center”), from which Israel was transferred.

Having unsuccessfully challenged these determinations in California state
court, Plaintiff filed suit in federal district court arguing that California’s Uniform

Determination of Death Act (“CUDDA”) violates her rights to due process under

! The use of “Kaiser Roseville” in the brief refers to the specific Kaiser Permanente medical
facility where Israel was transferred. '
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the Fourteenth Amendment. Plaintiff also alleges that the Emergency Medical
Treatment and Active Labor Act (“EMTALA”), 42 U.S.C. § 1395dd, prohibits
discontinuation of medical care for Israel. After the district court issued a
Temporary Restraining Order (“TRO”) to allow for time to consider the issues, the
court denied Plaintiff’s motion for a preliminary injunction and ordered the TRO
dissolved a week later, i.e., on May 20. Plaintiff now seeks emergency injunctive
relief from this Court pending her appeal of the district court’s denial of the
injunction.

There is no legal basis for further extending the district court’s stay of its
ruling. First, as the district court properly concluded, Plaintiff’s constitutional
claims are unlikely to succeed. She has not offered any basis for upsetting the
California Legislature’s (and all other States’) definition of brain death as
“arbitrary, unreasoned, or unsupported by medical science.” Op. 24. California’s
decision to adopt the definition of brain death contained in CUDDA is supported
both by a loﬁg-held medical consensus, és well as a “broad range of legitimate
[state] interests” in defining when one of its citizens has, as a legal matter, died.
Op. 24. Plaintiff does not contest the long list of state interests the district court
identified, and shé has not pointed to a case or constitutional provision that would

justify overriding the considered judgment of the California Legislature and the
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t

larger medical community. The district court’s decision not to override that
judgment was not an abuse of discrétion.

Nor can Plaintiff establish any likelihood of prevailing on her procédural due
process claim. Plaintiff’s motion overlooks the extensive process that CUDDA
affords and that Plaintiff was given in state court. During those proceedings,
Plaintiff was provided an evidentiary hearing, the ability to present witnesses and
evidence, and several continuances by the trial court to locate and retain qualified
physicians competent to testify that Israel had not experienced brain death. As the
district court stated, “nothing in the record . supports the conclusion that full
procedural due process is unavailable [under] CUDDA.” Op. 28.

Plaintiff’s EMTALA claim similarly provides no basis for relief in this case.
First, EMTALA requires care for those suffering .from an “emergency medical
condition.” A person who is brain dead, and thus legally deceased, is, by
definition, not suffering from such an “emergency medical condition.” Second,
EMTALA does not govern the treatment of patients once they are admitted to the
hospital. In the district court’s words, having admitted Israel, “EMTALA does not
.obligaté Kaiser to maintain Israel on life support indefinitely. Plaintiff identifies
no date by which she would agree Kaiser’s obligations cease. This case raises no

serious questions under EMTALA.” Op. 21.
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For these reasons, Plaintiff’s request for emergency injunctive relief should
be denied. While Kaiser Roseville, Dr. Myette, and the rest of the medical staff
have great sympathy and respect for Plaintiff, Plaintiff’s arguments simply provide
no legal basis for further staying the district court’s order.

FACTUAL AND PROCEDURAL BACKGROUND

A.  Chronology of medical treatment.

Israel presented to the emergency room at Mercy General Hospital in
Sacramento on April 1, 2016. Given the severity of his condition, Mercy Hospital
transferred Israel to the Pediatric Intensive Care Unit at UCD Medical Center.
While undergoing care at UCD Medical Center, Israel suffered a severe respiratory
attack, which progressed to a cardiac arrest. After more than 40 minutes of Cardio
Pulmonary Resuscitation (“CPR”), UC Davis physicians managed to restore
cardiopulmonary functioning with mechanical support. Given the length of time
Israel was without oxygen, UC Davis physicians were concerned the anoxic episode
had resulted in brain death. The physicians performed an examination to determine
his neurological status. The fesults were consistent with brain death. In addition, a
nuclear medicine flow study showed no ‘evidence of cerebral profusion.

UC Davis physicians advised Israel’s parents they intendéd to perform a
second brain death examination. They explained an unfavorable result in a sécond

brain death examination would result in Israel being declared legally dead. Prior to
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UC Davis physicians performing a second brain death examination, Israel’s parents
arranged to have him, while on mechanical cardiopulmonary suppoft, transferred to
Kaiser Roseville for a second opinion.

On April 12, Kaiser Roseville admitted Israel with his parent’s consent to
perform a second brain death examination. That evening, Kaiser Roseville
performed a brain death examination, which included a clinical exam, neurological
evaluation and apnea test. The results indicated brain death. On April 14, the
physicians at the hospital performed yet another examination. This third
examination once again confirmed brain death. In accordance with Well-accepted
medical standards, a declaration of death was issued. Israel’s primary attending
physician, Dr. Myette, identified the primary causes of death, then fulfilled his
administrative duties as a physician by filling out the State’s preprinted Certification
of Death form.  Dr. Myette had no interaction with anyone from the State and his
détermination of Israel’s cause of death was based upon his own education, training,
experience and clinical judgment. The Certification was then transmitted to the
California Department of Public Health on April 18 by Decedent Affairs, a
department at Kaiser Roseville that handles issues relating to the passing of a patient
at the facility. Although a medical determination of brain death has been made, the

Certification is not completed. Israel’s parents have not completed the remaining

? Dr. Myette’s Declaration in support of the opposition to Plaintiff’s request for a preliminary
injunction is attached hereto as Appendix 1, as well as at ECF No. 43-1.

5
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- part of the form identifying their wishes with respect to the transfer of Israel’s body.
The Certification remains with the Department of Public Health until such time as
the parents‘ complete the form or a final decision is rendered in state or federal court.

B. Plaintiff’s state eourt action.

Shortly after Israel was declared brain dead on April 14, Plaintiff petitioned a
California Superior Court for a temporary restraining order preventing Kaiser
Roseville from withdraWing cardiopulmonary support. Plaintiff also requested time
for an independent neurological exam and requested that Kaiser Roseville maintain
the level of care Israel had been receiving prior to being declared dead. The court
granted Plaintiff’s recjuest for a tempbrary restraining order and set the matter for a
full hearing on Aprii 15. The order required Kaiser Roseville to continue providing
cardiopulmonary support and to continue providing medications currently
administered, with necessary adjustments to maintain his condition.

On April 15, the parties, including Plaintiff and Israel’s father, appeared for
~the hearing in state court. Represented by counsel, Plaintiff requested a two-week
continuance of the TRO in order to have an independent brain death determination
performed. | Counsel represented that the family was being advised by an out-of-
~ state physician who Would find a physician licensed in California to perform an
independent examination. During the proceeding, Kaiser Roseville offered

testimony from Dr. Myette, Israel’s attending physician. Dr, Myette described
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Israel’s clinical course starting from April 1, 2016, explained that‘a determination of
brain death in children is a clinical diagnosis based on the absence of neurologic
function, and testified that the Guidelines® * recommend two examinations, _
including apnea testing, with each examination separated by an observation period.
After listening to Dr. Myette and giving Plaintiff the opportunity to present any
competent evidence or testimony in support of her case (an opportunity Plaintiff did
not take advantage of),’ the court issued an order continuing the restraining order for
one week to April 22, 2016. The additional time was to provide Plaintiff with an
opportunity to have an independent examination performed.

On April 22, Plaintiff’s counsel advised the court that the family intended to
transfer Israel to Sacred Heart Medical Center in Spokane, Washington. To

facilitate the transfer, the parties entered into a detailed stipulation, which the court

3 See Nakagawa, TA. Guidelines for the Determination of Brain Death in Infants and Children:
An Update of the 1987 Task Force Recommendations —Executive Summary, Annals of
Neurology, 2012, Vol. 71, pp. 573-585 9 (hereinafter referred to as “Guidelines™). ECF # 14,
Dec. Curliano, Ex: L attached hereto as Appendix 2.

% Israel met the clinical criteria for brain death as laid out and accepted by the medical
community, including the: 1) Pediatric Section of the Society of Critical Care Medicine, Mount
Prospect, IL; 2) Section on Critical Care Medicine of the American Academy of Pediatrics, Elk
Grove Village, IL; 3) Section on Neurology of the American Academy of Pediatrics, Elk Grove
Village, IL; and 4) Child Neurology Society, St. Paul, MN.

3 The only “medical” evidence presented by Plaintiff in the state court action was in the form of a
declaration from Dr. Paul Byrne, a retired pediatrician and neonatologist. This same declaration
was submitted by Plaintiff as part of the papers she filed in federal court. Dr. Byrne is not
licensed to practice in the State of California and he has no specialty in neurology. Additionally,
his opinions are essentially that California law, the law of other states, and the medical
community in general, are all wrong in using brain death as a medical definition of death., He
believes there can be no finding of death-if a patient still breathes and has a beating heart. In
Israel’s case, these functions are being sustained by artificial means,

7
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incorporated into an order maintaining the TRO until April 27, 2016. The parties
agreed to work together to facilitate the transfer. Ultimately, Sacred Heart declined
Israel’s admission, and he remained at Kaiser Roseville.

On April 27, Plaintiff’s counsel requested an additional two-week
continuance to continue her efforts to find a suitable facility to transfer Israel to and
to find a physician who would perform another brain death evaluation. Plaintiff also
- requested that Kaiser Roseville be ordered to install a percufaneous endoscopic
gastrostomy tube or “PEG tube” and a tracheostomy tube. Plaintiff represented that
these procedures would help to facilitate transfer to another facility or to home care.
Plaintiff only provided declarations from Dr. Byrne and a critical care coordinator to
support her request for an additional continuance. The court denied Plaintiff’s
request and found that Plaintiff failed to present competent medical evidence
showing a mistake in the determination of brain death or a failure to use accepted
medical standards in making that determination. The court ordered that the TRO
would remain in effect until April 29, in order to fulfill Kaiser Roseville’s obligation
to provide the family with a reasonable period of time under Health & Safety Code
§ 1254.4 to gather at Israel’s bedside. |

On April 29, the parties appeared in state court again. At this final hearing,
the court dissolved the TRO and ruled‘ that “Health and Safety Code section 7180

and 7181 have been complied with” by Kaiser Roseville and its physicians. Plaintiff
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rﬁade no request to keep the TRO in place so that Plaintiff could file an appeal in
state court, nor has she requested relief from the state appellate court, even though
the time for an appeal has still not yet expired. See Cal. Rules of Court, rule 8.104.
On appeal in state court, plaintiff will have a fare and adequate opportunity to raise
her federal constitutional claims. State court proceedings are presumed adequate to
raise federal constitutional claims. Communications Telesystems International v.
California Public Utility Com’n, 196 F.3d 1011, 1019-20 (9" Cir. 1999).
Constitutional claims can be raised by a litigant for the first time on appeal. See
Hale v. Morgan, 22 Cal. 3d 388, 394 (1978).

C.  Plaintiff’s federal court case.

On April 29, Plaintiff filed her suit in federal court and moved for a |
preliminary injunction. A TRO‘ was issuedv to provide the parties and the court
with time to consider the issues raised in the case. The court set the matter for
hearing on May 2. At the May 2 hearing on the preliminary injunction, the court
“dismissed the original complaint by bench order, as the complaint’s allegations
did not show the court had jurisdiction” Op. 4. The court also directed Plaintiff to
file an amended complaint, which Plaintiff did on May 3. Op. 4.

After full briefing, the district court conducted a hearing on May 11 to

consider Plaintiff’s request for a preliminary injunction.
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On May 13, the court issued its order denying Plaintiff’s request for an
injunction and ordering that the TRO be dissolved a week later (on May 20) to give
Plaintiff sufficient time to seek emergency relief with this Court. In relevant part,
the district court ruled that none of Plaintiff’s constitutional or statutory claims had
a “fair chance of success on the merits.” In particular, Plaintiff’s EMTALA claim
was meritless because “[a]s a practical matter, after stabilizing Israel, Kaiser
determined Israel’s condition was no longer an emergency medical condition
because it found Israel had suffered brain death,” and “EMTALA does not obligate
Kaiser to maintain Israel on life support indefinitely.” Op.21. As the court
correctly noted, “The dispute here. . . raises at best a question of long-term care”
and Plaintiff “identifies no date by which she would agree Kaiser’s obligations
cease.” Op. 21. The court fdund Plaintiff’s Fourteenth Amendment due process
claims similarly without merit: though Plaintiff clearly has the right to direct the
medical care of her child, “it does not follow that any petson, parent or not, has a
right to demand healthcare be administered to those who are not alive in the eyes
of the state.” Op. 22. As to Plaintiff’s procedural due process claim, the court
concluded that “nothing in the record . . . supports the conclusion that full
procedural due process is unavailable” under CUDDA. Op. 28. Indeed, the
district court noted that Plaintiff’s “family ha[d] been provided more than a brief

period of time to gather, and the state court considered and addressed Ms.

10
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Fonseca’s moral and religious concerns during the time its TRO was in effect.”
Op. 28.
STANDARD OF REVIEW

To obtain an emergency stay pending appeal, Plaintiff must make a “strong
showing” that her appeal is likely to succeed, “even if irreparable injury might
otherwise result.” Nken v. Holdér, 556 U.S. 419, 433-34 (2009) (quotations
omitted). If Plaintiff c‘annot make this showing, her request must be denied,
regardless of other factors. Haggard v. Curry, 631 F.3d 931,‘ 935 (9th Cir. 2010)
(“The most important fa.ctor is the first, that is, whether the [appellant] has made a
strong showing of likely success on the merits of its appeal of the district court’s
decision.”); cf. Pimental v. Dreyfus, 670 F.3d 1096, 1105-05 (9th Cir. 2012)
(Plaintiff not entitled to preliminary injunction unless she can show at least a fair
chance of success on the merits, regardless of the other factors).

Plaintiff’s burden is especially heavy here, where she appeals from a district
court’s denial of a motion for a preliminary injunction. Such determinations are
reviewed for abuse of discretion - a “limited and deferential” standafd. Cascadia
Wildlands v. Thraikill, 806 F.3d 1234, 1240 (9th Cir. 2015). Thus, in order to
obtain emergency relief, Plaintiff must make a “strong showing’f that the district
court abused its discretion in denying her request for an injunction. If the Plaintiff

fails to meet her burden on any of the four requirements for injunctive relief, her

11
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reqUést must be denied. Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7,22
(2008).
LEGAL ANALYSIS

Although Plaintiff makes a number of statements regarding Israel’s prognosis
in her motion, Plaintiff does not and cannot dispute the California state court’s
decision affirming the medical conclusions reached by the physicians at Kaiser
Roseville, nor can she now argue that these medical determinations were not made
in compliance with CUDDA. Indeed, as the district court ruled, it is only bepause
Plaintiff does not seek to “undermine the factual or legal conclusions the state court
reached” that the Rooker-Feldman doctrine does not preclude her suit. Op. 7.
Rooker v. Fidelity Trust Co., 263 US 413 (1923); District of Columbfa Céurt of
Appeals v. Feldman, 460 U.S. 462 (1983); Bianchi v. Rylaarsdam, 334 F.3d 895
(9th Cir. 2003).° |

Plaintiff’s motioﬁ also extensively discusses whether Kaiser is a state actor
for the purposes of her constitutional claims, asserting that the district court
“rejected [her] constitutional claims based on a perceived lack of state action.” Mot.
12. Plaintiff’s claim is both incorrect and beside the point, Because Plaintiff has

sued the Director of the California Department of Public Health, the district court

% To the extent Plaintiff is challenging the medical determinations made by UCD Medical Center
and Kaiser Roseville, her appropriate remedy is to take an appeal in state court, not to request
emergency relief extending the TRO in federal court.

12
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reached the merits of Plaintiff’s constitutional claims and found them to be lacking.
See Op. at 21-28. Plaintiff’s motion does not turn on whether Kaiser is a state actor,
but instead on whether the district court abused its discretion by holding that
Plaintiff’s constitutional claims are unlikely to succeed.

Plaintiff’s motion thus rises or falls with the merits of her Fourteenth
Amendment and EMTALA claims. Because Plaintiff has failed to make the
requisite strong showing that the district court abused its discretion in deciding that
those claims were unlikely to succeed, Plaintiff’s motion must be denied.

L Plaintiff Has Failed To Make A Strong Showing That The District

Court Abused Its Discretion By Finding Her Constitutional
Claims Unlikely to Succeed.

The district court did not abuse its discretion in finding that Plaintiff’s
Fourteenth Amendment challenge to CUDDA was unlikely to succeed. Thqugh
Plaintiff clearly has a fundamental liberty interest in the care of her son, “it does
not follow that any person, parent or not, has a right to demand healthcare be
administered to those who are ﬁot alive in the eyes of the state.” Op. 22. To the
contrary, “[wlhile parenfs have a fundamental right to decide whether to avail
themselves of state-regulated [medical] professionals, they do not have a

fundamental right to direct the state’s regulation of those professionals.” Pickup v.

Brown, 42 F. Supp. 3d 1347, 1373 (E.D. Cal. 2012).

13
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As the district court found, Plaintiff has offered no any reason to con.clude
that CUDDA is “arbitrary, unreasoned, or unsupported by medical science.” Op.
24. To the contrary, a consensus opinion has existed in the medical community for
well over thirty years fhat an individual, who has sustained irreversible cessation of
all function of the entire brain, including the brain stem, is dead. Op. 25 (“Brain
death is a widely recognized and accepted phenomenon, including in children and
infants.”). All fifty states (and the District of Columbia) use a statutory definition
of death like the one contained in CUDDA to determine death. See James L}.
Bernat, The Whole-Brain Concept of Death Remains Optimum Public Policy, 34
J.L. Med & Ethics 35, 36 (2006). Plaintiff’s self-described facial constitutional
challenge here would draw into question each of these other statutes. Cf.
Washington v. Glucksberg, 521 U.S. 702, 723 (1997) (refusing to strike dO\‘)Vl’l state
statute on substantive due process grounds where doing so would have effectively |
invalidated “the considered policy choice of almost every State”).

Plaintiff also fails to contest the compelling state interests that CUDDA
addresses. As the district court acknowledged, determining when, as a legal
matter, one of its citizens has died is a fundamental obligation of the states that
concerns a “broad range of legitimate interests,” including “criminal law (has a
murder occurred and when), tort liability (has a doctor caused death and when?),

probate and the law of estates (what rights do heirs possess and when), general

14
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healthcare and bioethics (how must the state and private medical private medical
providers allocate scarce resources among the ill and injured?), and . . . [the]
regulation of the medical profession (when may a doctor refuse treatment, and
when must a doctor provide treatment?)” Op. 24; see Glucksburg, 521 U.S. at 731
(state interest in protecting “integrity and ethics of medical profession”);
Varandani v. Bowenv, 824 F.2d 307, 311 (4th Cir. 1987) (state has “compelling
interest in assuring safe health care for the public”). Accepting Plaintiff’s position
would léave the states and the medical community within those states without any
way to fulfill this obligation. That is not and cannot be the law.

Plaintiff’s procedural due process claim is similarly without merit. Under
CUDDA, a patient can only be declared legally brain dead upon the independent
determination of two physicians applying accepted medical standards. Cal. Health
and Safety Code §§ 7180 and 7181. If a dispute remains, a party can seek review
of that determination in state court, as Plaintiff did here. See Dority v. Superior
Court, 145 Cal. App. 3d 273, 280 (1983); Dec. Curliano, ECF # 14, attached hereto
as Appendix 2 (decision of Placer CQunty Superior Court dissolving the TRO and
finding thét CUDDA had “been complied with”). The party seeking review may
obtain a full evidentiary hearing in state court, present their own witnesses and
evidence, and retain qualified physicians to testify on their behalf. Dority, 145 Cal.

App. 3d at 280 (court reviewing death determination may only affirm after hearing

15
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“the medical evidence and taking into consideration the rights of all the parties
involved”). Finally, as Plaintiff’s counsel conceded before the district court, a
party segking review may appeal that result. Op. 28. As the district court ruled,
this type of pre-deprivation, court adjudication meets constitutional requirements
for due process. See Op. 26 (““The fundamental requirement of due process is the
opportunity to be heard a meaningful time in a meaningful manner.’” (quoting
Matthews v. Eldridge, 424 U.S. 319, 333 (1976)). Plaintiff again offers nothing to
disturb the district court’s conclusion and has, therefore, failed to even attempt to
provide a “strong showing” that district court abused its discretion in rejecting her
request for an injunction.’
II.  Plaintiff Has Failed To Make A Strong Showing That The District
Court Abused Its Discretion By Finding Her EMTALA Claim is
Unlikely to Succeed. .
Plaintiff’s argument is that EMTALA imposes on hospitals in the United States
a broad and sweeping legal obligation to stabilize and continue to treat an inpatient
that is brain dead - including continuing to artificially support the functioning of the

cardiopulmonary system for an indefinite amount of time. Mitn., pgs. 5,9, 11. This

is not the law in the Ninth Circuit or in any other state or federal jurisdiction. In

’ Given the district court’s well-reasoned opinion finding that Kaiser Roseville and Dr, Myette
are not “state actors,” as well as the fact Plaintiff spends very little time on this point in her brief,
this issue is not addressed in any detail in the opposition brief. See Am Mfrs. Mut. Ins. Co. v.
Sullivan, 526 U.S. 40, 50 (1999); Blum v. Yaretsky, 457 U.S. 991, 1004 (1982); Briley v. State of
Cal., 564 F2d 849, 855-856 (9th Cir. 1977); Sutton v. Providence St. Joseph Medical Center, 192
F.3d 826 (9" Cir. 1999)

16



Case: 16-15883, 05/19/2016, ID: 9982725, DktEntry: 12, Page 21 of 335

fact, Plaintiff’s argument that EMTALA governs inpatient care of é patient has
been squarely rejected by the Ninth Circuit in a case that Plaintiff fails to cite in her
brief. Bryant v. Adventist Health, Iﬁc. 260 F.3d 1162, 1168 (9th Cir. 2001) (“We
hold that EMTALA’s stabilization requirement ends when an individual is admitted
for inpatient care.”)

A. EMTALA does not apply because Israel did not have an

emergency medical condition when he presented to Kaiser
Roseville.

In determining whether the obligations under EMTALA afe triggered, the
“touchstone is whether, as § 1395dd dictates, the procedure is designed to identify
an ‘emergency medical conditioﬁ,’ that is manifested by ‘acute’ and ‘severe’
symptoms.” Jackson v. East Bay Hosp., 246 F.3d 1248, 1255 (9" Cir. 2001). As
the Supreme Court stated in Roberts v. Galen of Virginia, Inc., 525 U.S. 249, 251
(1999): EMTALA “. . .places obligations of screening and stabilization upon
hospitals and erhergency rooms that receive patients suffering from an “emergency
medical condition.”

No “emergency medical condition” triggered EMTALA when Israel was
transferred from UCD Medical Center to Kaiser Roseville. }He was not admitted to
Kaiser Roseville because he had an “emergency medical condition.” Rather, Israel
was transferred and admitted to Kaiser Roseville to obtain a second opinion after

the physicians at UCD Medical Center found his clinical condition to be consistent
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with brain death. Although the condition lgading up to the pronouncement of death
may have involved an “emergency medical condition,” no such emergency
conditipn exists if the patient presents as brain dead.

B. EMTALA does not apply to inpatient medical care.

Even assuming that EMTALA was triggered when I.srael was admitfed to
Kaiser Roseville (which it was not), the statute does not require indefinite inpatient
care. EMTALA focuses on the ob.ligation of hospitals to screen and stabilize a
patient presenting to the emergency department with an emergency medical
condition. See generally, Roberts, 525 U.S. at 250-251. Thus, courts have rejected
the claim Plaintiff makes heré that EMTALA reqﬁires a hospital to continue to
provide medical care “for an indefinite duration,” or as dictated by the patient or
family. Bryan v. Rectors and Visitors, 95 F.3d 349, 352 (4™ Cir. 1996) (rejecﬁng
argument that a hospital has an obligation under EMTALA to continue to treat a
patient for an “indefinite duration”). As thé court stated in Bryant: “If EMTALA
liability extended to inpatient care, EMTALA would be converted into a federal
malpractice statute, something it was never intended to be.” Bryant, supra 1169
(quotations and brackets omitted), citing to and quoting from Hussain v. Kaiser
Found. Health Plan, 914 F.Supp. 1331, 1335 (E.D.VA.1996).

Notably absent from Plaintiff’s brief is any evidence or argument about what

can or should ever be done to stabilize an individual that is brain dead. ““EMTALA
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does not obligate Kaiser to maintain Israel on life support indefinitely.” Op. 21.
Indeed, no court has ever held that EMTALA is intended to govern all provision of
medical services to individuals admitted to a hospital or that it includes a mandate
that mechanical means must be used to preserve cardiopulmonary functioning in a
patient that has been declared dead. See Bryant, 289 F.3d at 1168-1169, citing and
relying on James v. Sunrise Hospital, 86 F.3d 885 (9™ Cir. 1996) (EMTALA’s
transfer provisions only applies to patients who come to the emergency room, not
patients who are admitted to the hospital). Once a patient in Israel’s position has
been admitted fo a hospital, the Ninth Circuit has held that the requirement under
EMTALA that the patient be “stabilized” ends. Bryant, supra 1 168.

Plaintiff continues to rely erroneously on In the Matter of Baby K, 16 F.3d 590
(4™ Cir.1994) in arguing that Kaiser Roseville and its physicians are required to
perform procedures on Israel in contravention of their medical opinion and ethics.
As the district court concluded, Baby K is easily distinguishable. Unlike the patient
in Baby K, who was stabilized and discharged, Israel has been declared brain dead.
As the Bryant case makes clear, EMTALA simply does not cover treatment
provided to Israel once admitted to Kaiser Roseville. Since Baby K was decided,
the Fourth Circuit has significantly limited the decision by holding, “[O]nce
EMTALA has met that purpose of ensuring that a hospital undertakes stabilizing

treatment for a patient who arrives with an emergency condition . . . the legal
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adequacy of that care is then governed not by EMTALA but by the state
malpractice law.. .” Bryan v. Rectors and Visitors of the Univ. of Va., 95 F3d. 349,
352 (4" Cir. 1996). |
In sum, there is no likelihood that Plaintiff will prevail or; this claim or her
request for injunctive relief premised on an alleged violation of EMTALA.
| | CONCLUSION
Although sympathizing with Plaintiff and the situation all involved find
themselves in, Kaiser Roseville and Dr. Myette submit that there is no legal basis

for the emergency relief sought in this case.

DATED: May 19,2016 BUTY & CURLIANO LLP

By:/’

N J. CURLIANO
torneys for Defendants/Respondents
KAISER PERMANENTE MEDICAL

CENTER
ROSEVILLE (a non-legal entity) and
. MICHAEL MYETTE
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CERTIFICATE OF SERVICE

Pursuant to Fed. R. App. P. 25(d) and Ninth Cir. R. 25-5(e) I hereby certify
that on May 19, 2016, I electronically filed the foregoing with the Clerk of the
Court for the United States Court of Appeals for the Ninth Circuit by using the
appellate CM/ECF system. I certify that all participants in the case are registered
CM/ECEF users and that service will be accomplished by the appellyat/e CM/ECF

-

system, //

/ N
JASON JOHN CURLIANO
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ATTORNEYS AT LAW
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JASON J. CURLIANO [SBN 167509]
DREXWELL M. JONES [SBN 221112]
BUTY & CURLIANO LLP

516 16th Street

Oakland, CA 94612

Tel:  (510) 267-3000

Fax: (510) 267-0117

Attorneys for Defendants:
KAISER PERMANENTE MEDICAL CENTER
ROSEVILLE (a non-legal entity) and DR. MICHAEL MYETTE

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JONEE FONSECA, Case No: 2:16-CV-00889-KJM-EFB
Plaintiff, DECLARATION OF DR. MICHAEL S.
MYETTE IN SUPPORT OF KAISER
V. ROSEVILLE AND DR. MICHAEL

MYETTE’S OPPOSITION TO

KAISER PERMANENTE MEDICAL CENTER PRELIMINARY INJUNCTION AND

ROSEVILLE, DR. MICHAEL MYETTE M.D., FURTHER INJUNCTIVE RELIEF

and DOES 1 THROUGH 10, INCLUSIVE,
Date: May 11, 2016

Defendants. Time: 1:30 p.m.

Courtroom: 3
Hon. Kimberly J. Mueller

Complaint Filed: April 28, 2016

N N N N’ e e e’ e e e e e e e e e e e e e’

I, Michael S. Myette, M.D., hereby declare:

1. I am a physician employed by The Permanente Medical Group, Inc. | have
practiced medicine for over ten years. As the Medical Director for the Pediatric ICU at Kaiser
Permanente in Roseville (“Kaiser Roseville™), | oversee and care for the most critically ill and

unstable children admitted to the facility. 1 am Board Certified in Pediatrics and Pediatric Critical

DECLARATION OF DR. MICHAEL S. MYETTE IN SUPPORT OF KAISER 1
ROSEVILLE AND DR. MICHAEL MYETTE’S OPPOSITION TO PRELIMINARY
INJUNCTION AND FURTHER INJUNCTIVE RELIEF
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BUTY & CURLIANO LLP
ATTORNEYS AT LAW
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Care Medicine. All of the facts stated herein are within my personal knowledge and if called as a
witness, | could competently testify thereto.

2. On April 12, 2016, | received and admitted Israel Stinson as an inpatient at Kaiser
Roseville from U.C. Davis Medical Center (“U.C. Davis”). | have reviewed Israel’s medical
records from U.C. Davis, his Kaiser Roseville medical records, and continue to follow and oversee
his cardio-pulmonary support at Kaiser Roseville.

3. On April 15, 2016, | testified in Placer County Superior Court regarding Israel’s
condition and clinical course. I reviewed the transcript of the state court proceeding and
determined the information | provided regarding Israel’s condition and the circumstances
surrounding his anoxic event were accurate and correct. A true and correct copy of relevant
portions of the April 15, 2016 transcript taken in the Superior Court are attached hereto as Exhibit
A.

4, Since April 15, 2016, I have found no clinical change in Israel’s condition.
Pursuant to various court orders, Israel’s cardio-pulmonary functioning has been maintained
through a variety of medications, glucose, hormones, water, electrolytes and mechanical support.

5. As Israel’s brain is not telling his organs how to function, medical intervention is
required for all critical metabolic functions. His blood pressure is wholly dependent on the
administration of dopamine and norepinephrine at constantly changing levels. Without these drugs
and a ventilator, his heart would cease to function within minutes.

6. Israel’s hypothalamus and pituitary gland are dead. The hypothalamus is a portion
of the brain that maintains the body’s internal balance (homeostasis). It releases or inhibits
hormones controlling the body’s heart rate, temperature, fluid and electrolyte balance, weight,
glandular secretions, pituitary gland and thyroid. Israel has no functioning of internal neuro-
endocrine regulation. Absent the administration of artificial hormones and a warming blanket,
Israel’s body temperature would fall to the ambient level.

1111
1111
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7. Israel is receiving exogenous temperature regulation, exogenous thyroid hormone,
exogenous anti-diuretic hormone, and exogenous catecholamines. Still, he demonstrates no signs
of recovery. His serum thyroid hormone level is normal due to exogenous replacement. The
argument Israel’s current state was caused by hypothyroidism (as opposed to hypothyroidism
resulting from brain death) is completely unfounded and disproven given the fact his serum thyroid
level is now at a normal level (again due to exogenous replacement) with no improvement.
Moreover, since Israel is not hypothyroid, the argument endocrine abnormalities preclude a reliable
evaluation of brain functioning is medically unsound.

8. Israel’s gastrointestinal system shows no signs of any functionality. As a result,
complications are likely to arise if enteral feeding were attempted. Enteral feeding refers to the
delivery of a nutritionally complete supplement, containing protein, carbohydrate, fat, water,
minerals and vitamins, directly into the stomach, duodenum or jejunum. If Israel’s Gl system is
not functioning, enteral feeding could result in infection. Since Israel’s body would not respond to
an infection with a fever, we would likely not know of an infection until he was septic.

9. Since his admission at Kaiser Roseville, Israel has received dextrose for nutrition.
Despite getting only dextrose calories, he has not lost weight in over 23 days since his admission.
Israel has not had a bowel moment since being in the hospital.

10. Israel’s pupils are fixed, dilated and unresponsive. He does exhibit a single,
stereotypic spinal reflex. The movement is always the same. A spinal reflex is a reflexive action
mediated by cells in the spinal cord, bypassing the brain altogether. The kneejerk or patellar reflex,
where the leg jerks when the kneecap is struck with a brisk tap, is a classic example of a reflex.
Reflexes allow the body to respond quickly to threats and hazards without the time delay involved
when the brain is consulted about how to respond to a stimulus. In a spinal reflex, a sensation is
felt at the site and relayed to neurons in the spinal cord via a sensory pathway. The spinal cord
returns a signal along a motor pathway, signaling a movement in response to the sensation. This
happens in fractions of a second, allowing people to jerk away before the brain is even aware of a

problem.
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11. Unfortunately, Israel’s mother, family, and attorneys, all non-medical professionals,
interpret Israel’s spinal reflex as a sign his brain may be functioning or even that he is recovering.
They are incorrect. The videos offered by Israel’s mother merely show the single, stereotypic
spinal reflex.

12.  Aside from the spinal reflex, Israel is unresponsive to any stimuli. He does not
respond to his mother’s voice, or the voice of anyone else. Israel’s stereotypic spinal reflex occurs
due to very light touch, including bumping the side of his bed.

13. Israel’s heart rate does not increase in response to stimulation. His heart rate and
blood pressure increase and decrease as a result of medical intervention with drugs and hormones.
His heart rate and blood pressure increase and decrease throughout the day. Israel’s heart rate
dropped to 70 beats per minute on May 5, 2016. A child of Israel’s age typically has a heart rate of
110 to 120 beats per minute. Unfortunately, we are approaching the maximum effective dosage of
beta-stimulating medications.

14. Israel’s mother told me she believes he took a breath on one or more occasions
when she was holding him. Sadly, Israel lacks the ability to take a breath because the portion of
his brain designed to draw a breath is dead. An apnea test, as described in my previous testimony
on April 15, 2016, is designed to test a person’s ability to take a breath. Physicians have
administered three apnea tests on Israel. Israel failed to draw a breath in each of these tests. When
I recently offered Israel’s mother another apnea test to see whether Israel was breathing, she
declined. The so-called spontaneous breaths his mom claims to have seen are due to a well-known
and well-understood artificial triggering of the ventilator. Israel has been given ample
opportunities to demonstrate he can breathe and has repeatedly and consistently failed to do so.

15. The argument Israel, with proper medical treatment, is likely to continue to live, and
may find limited to full recovery of brain function, and may possibility regain consciousness is
medically unsound. Absent from this view is any explanation of the MRI/CT scans showing
diffuse cerebral edema, global hypoxemic injury and transforaminal herniation through the

foramen magnum (a portion of his brain moved through the hole in the base of his skull through
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which the spinal cord connects to the brain). Neurological recovery from a transforaminal
herniation through the Foramen Magnum due to this process is unprecedented.

16.  Since his admission at Kaiser Roseville, Istael shows absolutely no improvement in
his condition, despite the aggressive medical intervention and cardio~pulmonary support provided
to date: In fact, he continues to slowly deteriorate from a cardiovascular standpoint and we are
reaching the effective limits on medications used to keep his heart beating,

17.  Brain death is widely accepted in the medical community. While there are different
tests used to determine brain death, multiple tests are considered proper and accepted by the
medical community. The protocol [ used to determine Istael is brain dead is widely accepted
among medical professionals who specialize in neurology and pediatric critical care. My
determination of brain death for Israel was made in accordance with accepted medical standards.
Israel would be considered brain dead by any medicaily recognized and accepted criteria for
making such a determination.

18, As my determination that Israel is brain dead was made according to accepted
medical standards, no personnel or agents of the State of California (or any other governmental
body) influenced, affected or contributed to my determination. In fact, I had no interactions with
anyone from the State of Califotnia or any government body in order to arrive at my determination
of brain death. Filling out paperwork for a death certificate is an administrative task performed
after I have made a determination of death. Such an administrative function merely documents my
medical determination of death, which w-;aﬁ made based solely on my traiming, observations and
examination, and is completely independent of the State of California or any governmental body.
A true and comect copy of Israel’s certificate of death is attached hereto as Exhibit B.

I declare under penalty of perjury that the foregoing is true and correct. Executed on

Wl S o

MICHAEL 8. MYEf’I‘E, M.D.

May 10, 2016, in Roseville, California.
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1 So, Dr. Myette, I'"'mgoing to ask that you pl ease
2 stand, sir, and be sworn.

3 (Wher eupon the witness was sworn.)

4 THE WTNESS: | do.

5 THE CLERK: Pl ease state your full name for the
6 record.

7 THE WTNESS: M chael Steven Mette.

8 THE CLERK: Pl ease be seated.

9 THE COURT: Al right. You can just renmain

10 there for this purpose, sir.

11 Go ahead

12 DI RECT EXAM NATI ON

13 BY MR JONES:

14 Q Doctor, first off, what is your title?

15 A | ama pediatric intensivist, and I'm

16 board-certified in pediatrics and in pediatric critical
17 care nmedicine. And I'mthe nedical director for the

18 pediatric ICU at Kaiser Permanente in Roseville.

19 Q And how | ong have you practiced nedicine?

20 A | have -- | have worked at Kaiser for -- it wll
21  Dbe 11 years this July. Prior to that, | did ny critical
22 carein fellowship at U C. San Francisco. And prior to
23 that, | did a pediatric residency at U C Davis.

24 MR JONES. Your Honor, |I'd like to qualify this
25 witness as an expert witness as well as a treating

M.O.A DEPOSITION REPORTERS Page 13
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physi ci an.
M5. SNYDER: Excuse me. |'msorry, Your Honor.
But | was under the -- we were under the understanding

that we woul d not be calling wtnesses, specifically

1
2
3
4
5 nedical wtnesses, because of the short time frane, that
6 there would be no time for us to call a wtness.

7 In fact, Kaiser asked us if we would call a

8 nedical witness, and we said we would not. And the

9 understanding was that they would not either because

10 their witness is ten mnutes fromhere and ours is 2,000
11 mles fromhere. So -- and we had 15 hours to prepare

12 for this hearing this norning.

13 THE COURT: | under st and.
14 M5. SNYDER  Ckay.
15 THE COURT: What |I'mdoing at this point in tine

16 is Kaiser wants to present sone further information for
17 the Court on these issues. And in terns of ne receiving
18 that information, since we have the doctor here, | m ght
19 as well receive it in a proper fashion under oath.

20 MS. SNYDER  Ckay.

21 THE COURT: Would you agree with that, that if
22 he is going to say sonmething, it mght as well be --

23 MS. SNYDER. | do agree with that, yes.

24 THE COURT: Ckay. Thank you. Go ahead, sir.
25 BY MR JONES:

M.O.A DEPOSITION REPORTERS Page 14
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1 Q And have you been involved with the care of

2 Israel Stinson?

3 A Yes. | received himin transfer fromU C Davis
4  Medical Center on April 12th and cared for himthrough

5 yesterday. | -- | docunented his time of death yesterday
6 at 12:00 noon.

7 Q Have you had an opportunity to review the

8 nedical records fromU.C. Davis?

9 A Yeah. | -- | extensively reviewed the nedical
10 records at U C Davis, the course of his care there,

11 which | can summarize, if you want ne to.

12 THE COURT: That's okay.

13 BY MR JONES:

14 Q Can you sunmarize the care

15 A (kay. Israel presented with a condition called
16 status asthmaticus to an outside hospital in the Mercy

17 system

18 The energency physicians treating himwere

19 concerned at the severity of his asthna. He was

20 initially treated with nedicines to take care of that.

21  Utimtely, it was determned that he required assistance
22 with a ventilator.

23 THE COURT: How old is Israel?

24 THE WTNESS: Israel is a 30-nonth-old boy. He
25 is 2 1/2 years old.
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THE COURT: Ckay.

THE WTNESS: So he had an intratracheal tube
placed in his trachea and was put on a ventilator. This
I ntervention placed the child beyond the scope of care of
the facility in the Mercy system So they contacted U C.
Davis Medical Center who agreed to accept the patient in

transfer.

BY MR JONES:

Q And what date was that, Doctor?

A April 1st.

Q And the transfer was April 2nd?

A The transfer was April 1st.

Q kay.

A The patient was cared for overnight in the

pediatric I1CU at U C. Davis Medical Center.

On the 2nd of April, the physicians determ ned
that he had inproved and the intratracheal tube,
breat hing tube, was renoved.

He was continued to be treated for his asthma at
that point with A buterol and other nedications.

A few hours after excavation, he began to
devel op a very acute respiratory distress. The doctors
attenpted to treat that with rescue nedications, but he
devel oped a condition called a bronchospasm where his

ai rway squeezes down so tight that air can't pass through
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1 it.

2 The U C. Davis doctors did nultiple rescue

3 attenpts including replacing the intratracheal -- the

4  Dbreathing tube.

5 Even with the intratracheal breathing tube in
6 place, they could not adequately force air into the

7 portion of his lung where oxygen is exchanged.

8 During this episode, Israel's heart stopped. He
9 was resuscitated with cardiopul nonary resuscitation,

10 chest conpressions, and continued attenpts to force air
11  into his lungs through the intratracheal tube.

12 Q For how | ong?

13 A 40 mnutes this went on.

14 | spoke directly with one of the physicians of
15 record who told nme that they had a terrible time trying
16 to get air in his lungs.

17 As hard as they pushed, they could not seemto
18 Dbypass this -- the spastic airway and get air into the
19 portion of his lung where it would be |ife sustaining.
20 After 40 m nutes of cardi opul nonary
21 resuscitation, he was cannul ated for a nachine called
22 ECMO. It's spelled EECMO It is a machine. It stands
23  for Extracorporeal Menbrane Oxygenation.
24 ECMO is a machine that is anal ogous to a
25 heart-lung bypass machi ne when sonebody is getting heart
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1 surgery. But unlike that machine, it is used in an

2 intensive care unit to act in lieu of a heart and |ungs
3 when the heart and lungs aren't functional but the

4  physicians believe that the condition is reversible.

5 He remained on the ECMO circuit for four days at
6 UC Davis Medical Center.

7 The asthnma and the subsequent cardiac arrest

8 were, in fact, reversible. And his heart functioned --

9 started to function on its own after -- after a time as

10 did the -- the bronchospasmin his lungs inproved al so

11 over tine with nedication.

12 He was decannul ated, which is to say taken off
13 of the ECMO circuit on April 6th.

14 On April 7th, he had a procedure, a nuclear

15 nedicine procedure at U C. Davis, called radionuclide.

16 It's spelled r-a-d-i-o0-n-u-c-1-i-d-e, | believe.

17 Radi onucl i de scan, which is a scan which

18 neasures uptake of oxygen and nutrients, glucose and

19 such, into the brain. That is often used as an ancillary
20 test. It is not a test that you can use to determne

21 brain death in and of itself. It doesn't substitute for
22 a brain death exam But in cases where a conplete brain
23 death examis not -- is not able to be done, it can be an
24 ancillary piece of information. That's why | bring it up

25  Dbecause it's supporting informtion.
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The radi onuclide scan was read by a radiol ogi st
and confirmed as showi ng no -- no uptake of oxygen or
nutrients by Israel's brain.

On the 8th of April, one of the U C Davis
Medi cal Center pediatric intensivists, sonebody who is
trained in the sane manner and board-certified in the
same manner that | am perforned an initial neuro exam
attenpting to see if there is any evidence of brain
function.

That exam including an apnea test, suggested
that there was -- that there was no -- no brain activity.
It was consistent with brain dead -- brain death.

Q What's an apnea test?

A An apnea test is a test whereby you take a
patient off of a ventilator. You get them
physiologically into a -- into a normal state as
possi bl e, normal oxygen in their blood, normal CQ2 in
t heir bl ood.

And you cease blowing air into their lungs. You
pl ace them on anbient, 100 percent oxygen, so that they
are still able to deliver oxygen to their body during
this test.

But the human body doesn't -- doesn't use oxygen
or lack of oxygen to drive our desire to breathe. CQur

desire to breathe is driven by carbon dioxide in the
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bl ood.
So this test is a test whereby we -- wthout
| etting a patient becone dangerously deoxygenated, we

al l ow the carbon dioxide to increase to a point where the

1
2
3
4
5 portion of their brain that regul ates carbon dioxi de and
6 tells the body to take a breath will respond. W

7 actually go way beyond that.

8 The specifics of that test are available in the

9 paper, and | can -- | can go into nore detail if you

10  want.

11 But the apnea test went on for -- | don't

12 renmenber exactly how | ong she docunented, but | think it

13 was sonewhere in the neighborhood of six to eight

14 mnutes, which is fairly typical for an apnea test.

15 The recommendations, as put forth by the

16  Anerican Acadeny of Pediatrics, the Society of Child

17  Neurology, and the Society of Critical Care Medicine, who
18 have issued a joint statement on how to go about these

19 things states that you need to have nornmal CO2 at the

20 beginning of the test. And you need to have a junp of at
21 least 20 mllinmeters of nercury during the course of the

22 test for the test to be valid.

23 The test was done -- was docunented bl ood gasses

24  Dbefore and after the apnea, the period of nonbreathing,

25 were done and confirmed that there was an adequate reason
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1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

in Israel's CO2 that should have triggered his body to
take a breath if that portion of his brain that -- that
regul ates when to take a breath was -- was functional.

On the 8th, the clinical neuro exans were
conduct ed.

It is customary and it is recommended
somebody -- sonebody that is Israel's age you have to
wait a mnimumof 12 hours in between two separate exans
of this nature.

The first examestablishes that there is no
function. The second examis supposed to confirmthat
what ever caused the first examresults to be what they
are is -- was not, in fact, reversible.

In terms of Israel, he has not received any
medi cations for pain or sedation since April 2nd.

He has not received any -- anything that woul d

depress brain function since April 2nd.

Q Was there a second test conducted at U C
Davi s?
A There was not a second test done at U C. Davis.

The famly -- well, the famly requested sone scans be
done.

They asked for -- on the 9th or 10th -- | don't
remenber which day. But on the 9th or 10th, they

requested a CT scan of the head be done and an MRl of the
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brain be done.
U C. Davis conplied with this request and
actually did both scans. The CT scan of the brain, which

they sent to us also with his nedical records, was read

1

2

3

4

5 as showing diffused brain swelling, effacement of the

6 basal cisterns, and herniation of the brain stemout the
7  foramen nmagnum

8 The foranen magnumis the hole at the base of

9 the skull where the spinal cord conmes out. And if the
10 brain swells enough, then a portion of the brain, just by
11  the pressure fromall that swelling, can be forced down
12 through that hole.

13 Wi le that is not part of a brain death exam

14  per se, that is an unsurvivable event.

15 Q I rreversible?

16 A I rreversible.

17 Q Then what happened?

18 A The MRl also confirmed severe global injury to

19 the brain and al so confirned the transforam nal, across

20 the foranmen herniation of brain tissue of the brain stem

21  Q Did the parents object to a second test at U C
22  Davis?
23 A The U C. Davis doctors docunent that there was

24  objection to doing a confirmatory brain death test.

25 The fam |y requested that Israel be transferred
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to U C Davis -- excuse me -- to Children's Hospital and
Research Center in Qakland -- or now, | guess, the UCSF
Beni of f Children's Hospital in QGakland is the current
narme.

The physicians at U.C. -- or at UCSF Beni of f
Cakl and Children's Hospital refused the transfer. They
declined to take the patient in transfer.

Then -- | don't know -- the circunmstances aren't
100 percent clear to ne, but | came into the -- into the
fold when | received a call fromour outside services and
asking ne if | would be willing to take -- to take Israe
in transfer.

Realizing that this was a difficult and tragic
set of circunstances and understandi ng that probably the
famly had mstrust of the physicians at U C Davis
because that's where the initial event, the initial
cardi opul nonary arrest occurred, was likely to nmake it
very difficult for themto accept whatever U C Davis was
going to tell them | agreed to transfer the patient to

my intensive care unit and to evaluate himon ny own.

Q For brain death?
A For brain death, correct.
Understand that | -- | evaluate a patient not

| ooking for brain death, per se, but |ooking for absence

of brain death. It is a vital part of infornmation for ne
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to be able to figure out what the nature of care | need
to deliver to this boy.
Had | done ny initial examon himand discovered

that there was some activity in his brain, we wouldn't be

1
2
3
4
5 here. 1'd be -- we'd be -- we would not have decl ared
6 himdead, and we woul d be attenpting to facilitate

7 whatever recovery he would have been capabl e of.

8 Q When was he transferred to Kaiser?

9 A He was transferred to Kaiser on April 12th. He
10 arrived in the early afternoon.

11 Q \When was -- when was the first test conducted?
12 A The first test done at Kaiser -- | did that

13 test, but it wasn't done until about 11:00 o'clock p.m
14 that night.

15 The delay was that, as | had nentioned earlier,
16 a patient has to be in a normal physiologic state for a
17  brain death examto be valid.

18 And Israel is unstable. The portions of his

19 Dbrain that autoregulate all the things that we take for
20 granted, his brain is not doing that.

21 So illustration: \Wen he cane to me, his body
22 tenperature was 33 degrees centigrade. Normal body

23 tenperature is 37 degrees centigrade. He doesn't

24  regulate his body tenperature. If he gets cold, he

25 doesn't shiver. If he gets cold, his body won't alter
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its metabolic rate to increase heat production.
And so he is not -- if left alone, he wll drift
to anbient tenperature, roomtenperature.

So when he got there, he had dropped from36 to

1

2

3

4

5 37 degrees at U.C. Davis. The transfer, being in the

6 anbulance and being in a -- in that environment was

7 enough to drop his tenperature four degrees centigrade.
8 So | had to spend several hours gently warm ng
9 his body back up, which we instituted shortly after

10 arrival. This is not sonething you want to do quickly
11  because you can overshoot. And sonebody who has a brain
12 injury who gets a fever is likely to have a worsening of
13 that brain injury. So we have to be very careful not to
14  cause a fever.

15 So at that point, | began gentle warm ng.

16  Another problemthat had occurred when he arrived was

17 that -- our pituitary gland in our brain regulates our

18 water and salt balance in our body. To sinplify, sodium

19 and free water.

20 A hornone cal | ed vasopressin secreted by the
21 pituitary gland keeps all of us in -- in nornalcy for
22 water and sodium \Well, his brain doesn't -- isn't doing

23 that now Hs pituitary gland is not functioning. So he
24  was placed on an infusion of -- of manufactured -- of

25  pharmaceutical vasopressin, which we have. And that is a
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hornmone that the body has this variable sensitivity to.
And so you have to monitor himvery closely.

Wien he had his brain death examat U.C Davis,
his sodiumwas in the normal range. But by virtue of
tine, when he got to nme, his sodiumlevel was el evated,
al so elevated to a point at which | couldn't have done a
valid brain death exam So | had to -- | had to manage
that |evel of sodiumby altering the |evel of vasopressin
| was infusing into his body to get his sodiuminto a
physi ol ogi ¢ range.

Q Doctor, let ne just ask this: |s the function
of those organs not occurring because the brain is just
not sending any signals of how organs have to operate?

A That's correct. The kidneys regul ate sodi um and
wat er based on signals they receive fromthe brain.

So while -- while Israel's kidneys in and of
thensel ves are fine, they are not receiving the signals
to do their job.

So that was the problem He has wld
fluctuations in his level of free water in his body,
whi ch can drive his sodi um dangerously low or if we take
away -- if we don't supplenment that hornone, then he wll
pee out -- for lack of a better word, will urinate al
the free water in his body and will go into

cardi ovascul ar col |l apse and die, and we will see that --
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we woul d see that based on his sodiumdrifting up into
| evel s that are not physi ol ogic.

Q So what test did you performon the 12th?

A So after getting his body warned up to

1

2

3

4

5 physiologic tenperature, between 36 and 37 degrees

6 centigrade, and after readjusting his vasopressin

7 infusion to make sure that his sodiumwas between 130 and
8 145, | achieved that physiologic state at about 11:00

9 o'clock p.m, and then |I performed a conprehensive

10  neurol ogi c exam | ooking for evidence of brain function.

11 | can go into the specifics of that test, if you
12 want.

13 Q What were the results of the test?

14 A The results of ny tests were consistent with no

15 Dbrain function. There was no evidence of his brain

16 receiving any signals fromhis body, nor was there any

17 evidence that his brain was regulating any organs in his
18  body.

19 Q And you perfornmed an apnea test as well?

20 A Correct. M apnea test lasted for seven and a
21 half mnutes with Israel on 100 percent oxygen. And his
22 carbon dioxide in his blood at the beginning of the test
23 was in the normal range, between 35 and 45. And at the
24 end of the test, his carbon dioxide was 85. So there was

25 a significant increase in that -- a level of increase
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that would, in anybody with any function of their brain
stem cause themto draw a breath. And we -- we had a
monitor on his intratracheal tube |ooking for any CQ2,

any exhale or there were -- there were sensors on his

1

2

3

4

5 body sensing any inhale of breath.

6 Q Did you al so repeat that test yesterday?

7 A Yes. So | did not do -- | want to be clear,

8 didn't do the confirmatory brain death exam The

9 recomendations by National is for two separate

10 physicians to do the two different exanms so that you have
11 a fresh set of eyes.

12 And one of ny colleagues, Dr. Masselink, spelled
13 Ma-s-s-e-l-i-n-k, who is a board-certified pediatric

14 neurol ogi st performed the confirmatory neurol ogic test

15 yesterday at 11:00 o'clock in the nmorning. That was a
16 full 36 hours after the first test.
17 In the room acconpanyi ng and W tnessing that
18 test wth himwas Israel's great aunt and one of his
19 grandnmothers. And also Dr. Shelly Garone, who is one
20 of -- one of ny bosses -- one of the -- they're called at

21 Kaiser -- they're called APIC. It stands for Associate

22 Physician In Chief. And she -- she was al so present for

23  that.
24 Q What were the results of the tests?
25 A The results of that test, as documented by
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1 Dr. Masselink, were that there was no -- no evidence of
2 any brain function, that the examwas consistent wth

3 brain death.

4 Q And was there a declaration of death nade?

5 A Yeah. Well, let me add one nore thing.

6 A second apnea test was done as is -- as is in
7 the recommendations put forth by the National Societies,
8 as | previously nentioned.

9 So | did a second apnea test. The rules of

10 Dbrain death say that the same physician can do both apnea
11 tests because it's appropriate that either a pediatric

12 critical care doctor or a pediatric anesthesiol ogist,

13 somebody with advanced airway skills, performthe apnea
14 test. That's the one part of the examthat is beyond the
15 scope of a pediatric neurol ogist.

16 So after Dr. Masselink conpleted his exam the
17 final piece was a confirmatory apnea test, and | did a

18 confirmatory apnea test. This time | actually let it go

19 for a full nine mnutes, waiting to see if Israel would

20 [Wtness makes a descriptive sound] -- would draw a
21  breath.
22 And after nine mnutes, and CO2 that went above

23 90, he did not draw a breath.
24 At that point, | termnated the apnea test, and

25 it met requirements for a valid test.
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Q And at that point --
A At that point, | documented -- | wote a death

note and docunented Israel's tinme of death at 12: 00 noon,

yest er day.
Q How difficult is it to maintain, essentially,
the body -- now that there's been a declaration of death,

what efforts are required in order to keep Israel in the
condition that he currently is, which | understand is not
very stabl e?

A Yeah. That's -- that's a good question. |
mentioned earlier that the brain sends the signals that
regul ate our salt and free water.

And try as we mght, doctors are not as good as
a working brain at doing this. W're certainly doing our
best.

But | can tell you that between Israel's arrival
on the 12th and when | signed off to nmy colleague,
another pediatric intensivist [ast night at 8:00 o' clock
p.m, that | did not |eave the hospital. | was al ways
either in-- inthe ICU in the roomwth Israel, or over
inmy office, which is in the same building right around
the corner. | took a couple of two- or three-hour naps
in the sleep room which is within 30 feet of the
I ntensive care unit.

The reason being that throughout the night, from
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the tine he arrived until the tine | signed himoff, |
was m croadjusting his vasopressin infusion, making sure
that his sodiumdid not drift too high or too low. | was
adj usting another infusion that | hadn't nentioned yet, a
medi ci ne cal | ed norepinephrine or noradrenaline. It is a
synthetic cousin to our own adrenaline that our body
secretes.

| srael's body doesn't secrete that anynore. As
a result, his blood pressure without this medicine wll
drift lowto the point where he will not perfuse his
coronary arteries, and his heart will stop. He is
absol utely 100 percent dependent on this infusion of
nor epi nephrine to keep that heart beating.

So if you give too nmuch of that medicine, again,
peopl e have varying sensitivities toit. It's not a
sinpl e dose, and you get a blood pressure. You have to
see what dose will produce a blood pressure.

He has an invasive arterial line in his fenoral
artery that gives us a nonent-to-nmonent reading of his
bl ood pressure. And using that catheter and transducing
that pressure onto a nonitor continuously, | adjust the
nor epi nephri ne.

He has -- | can't tell you exactly how many
tines, but | can tell you it's nore than 20 that |'ve

adjusted that nedicine. GCkay. | amtrying to keep his
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1 nmain arterial pressure, which is somewhere between the

2 systolic and diastolic. | can get nore specific than

3 that if you need but that's probably adequate. | want to
4 keep that main at |east 60 and not above 100.

5 Bel ow 60, and | don't adequately perfuse his

6 kidneys or his heart.

7 Above 100, and the pressure in the arteries is

8 high enough that | run the risk of himhaving a

9 bleeding -- a bleeding episode or a henorrhage.

10 So that monent-to-nonent, mnute-to-mnute, and
11 hour-to-hour management of his blood pressure, and that
12 nonent-to-nonent, hour-to-hour managenent of his salt and
13 free water levels in his body are sonething that requires
14  a physician be present virtually all the tinme.

15 Q Are Israel's organs essentially beginning to

16 atrophy? Are they failing?

17 A The -- this is what we normally see happen.

18 There are exceptions to this. | think there's a -- Mm
19 and Dad nentioned a case where sonmebody who had seen

20 total cease of brain function has continued for a |ong

21 time to have a beating heart. | don't know the specifics
22 of that case.

23 But | can tell you in nmy experience -- | have

24  precedent for trying to keep the heart beating after

25 sonebody has been declared dead. The specific situation
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where we do this is when a fam |y w shes organ donation
Because if the heart keeps beating and keeps delivering
oxygen and glucose to the organs that are stil
functional, then those organs can be transplanted into
somebody who needs them

And so in situations where famlies w sh organ
donation, often when sonebody has been declared brain
dead, we, intensivists, as a bridge to get these organs
to transplant, will work very hard to keep a patient
alive or -- that's not -- scratch that. Not to keep --
to keep a patient's organs functioning and keep a
patient's heart beating. And it does get nore
chal l enging the | onger we do it.

Now, we're on top of this right nowwth Israel.
We're working very hard, but we're on top of this. But
the notion that he is stable and sitting in a corner and
everything is running on autopilot is -- is a notation
that is not grounded in reality. He is aggressively,
acutely managed nonent to nonent.

THE COURT: And is nutrition an aspect of that?

THE WTNESS: So nutritionis alittle bit
problematic. So | can tell you -- we are providing him
with a constant infusion of glucose to nake sure that his
bl ood sugar remains in nornmal range.

Hs intestines -- and intestines in situations
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where there's a prolonged resuscitation often suffer a
pretty significant injury.
And before we put nutrition into the gut, into

the intestines, we need to know that those intestines

1
2
3
4
5 have healed. |f you put a bunch of sugar and protein and
6 fat into a gut that is severely injured, that sets up a

7 situation where pathological bacteria can grow in that

8 nonfunctioning gut. And you can have catastrophic

9 conplications.

10 So we are not feeding himinto his intestine

11 right now because his intestines have not yet indicated
12 to us that they are capable of handling and absorbing

13  nutrition and putting -- putting nutrition into the

14 intestines at this point is -- would be a very risky

15 thing to do.

16 Now -- | guess |'Il leave it at that.

17 So the short answer is beyond IV glucose

18 infusions and IV infusions of salts and el ectrol ytes,

19 that's the only nutrition he is getting right now.

20 THE COURT: (Ckay. M. Jones, anything further?
21  BY MR JONES:

22 Q What -- what is the |ikelihood that you woul d be
23 able to maintain Israel's body in this state for a

24  two-week period of tinme?

25 A It will be difficult. | guess that's the best |
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can say. | don't -- | don't know, you know. | don't
know what he is going to do. | can tell you that [|ast
night that Israel's sodiumdropped to a level that in

sonebody with a functioning brain would have caused

1

2

3

4

5 seizures. And the doctor who was taking care of himl ast
6 night had to stop the vasopressin infusion altogether

7 because his sensitivity to it suddenly went up.

8 And the sodiumis com ng back up now because the
9 body is starting to get rid of that free water that was
10  holding on, was diluting the sodiumin his body.

11 So we are -- we are nonitoring himvery closely.
12 But as | said earlier, no physician is as good as a

13 functioning brain at regulating the physiology of a hunman
14  body. And anyone who thinks they are is naive or

15 arrogant. But, you know, we'll try. W're going to keep
16 trying, but | can tell you that those kinds of

17 fluctuations are going to happen. And it nay be that one
18 of them happens and his body just shuts down.

19 Oten what | see in kids who go on to transplant
20 is that at some point their body stops responding to the
21 adrenaline that we infuse and their blood pressure starts
22 to drop. And that also can be problematic. That has not
23  happened yet with Israel, but it could happen today. It

24 coul d happen tonorrow, and we coul d pour nore and nore

25 into himand try our best to keep that bl ood pressure up.
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In ny experience, sooner or |ater, our efforts to mmc
the brain starts to fall short.
THE COURT: | understand. Anything further,

M. Jones?

1
2
3
4
5 MR JONES: Just with that background -- |
6 just want to point out to the Court that -- so we're here
7 to determ ne whether or not the tenporary order should be
8 continued.

9 And nmy comment is that under Health and Safety
10 Code Section 7180 and 7181, Israel has been found to be
11  dead.

12 THE COURT: And, therefore, the parent should

13  not have the opportunity to have an independent

14  eval uation?

15 MR JONES. They had. W are the independent --
16 THE COURT: They're not entitled to have their
17  own independent evaluation at this point in tine,

18 sonebody outside of Kaiser?

19 MR JONES. | think if they -- if you | ook at

20 the Dority case --

21 THE COURT: Just answer ny question. Are the

22 parents entitled to have an independent eval uation

23 outside of Kaiser at this point in time?

24 MR, JONES: No. No. Because there's no --

25 THE COURT: Your position is no?
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SUPERI OR COURT OF THE STATE OF CALI FORNI A
I N AND FOR THE COUNTY OF PLACER
---000- - -
| SRAEL STI NSON,
Pl ai ntiff,
VS. Case No. S-CV-0037673

U C. DAVIS CH LDREN S HOSPI TAL,

Def endant ,

N N N N N N N N N

I, JENNIFER F. M LNE, Certified Shorthand
Reporter of the State of California, do hereby certify
that the foregoing pages 1 through 42, inclusive,
conprises a true and correct transcript of the
proceedi ngs had in the above-entitled matter held on
April 15, 2016.

| also certify that portions of the transcript
are governed by the provisions of CCP237(a)(2) and that
all personal juror identifying information has been
redact ed.

I N WTNESS WHERECF, | have subscribed this
certificate at Roseville, California, this 19th day of

April, 2016.

JENNI FER F. M LNE, CSR

Li cense No. 10894
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ATTORNEYS AT LAWY
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CERTIFICATE OF SERVICE

I am employed in the County of Alameda, State of California. T am over the age of

eighteen years and not a party to the within entitled cause; my business address is 516 16" Street,

Oak]and CA 94612,

On May 10, 2016, I caused to be served the following document:

DECLARATION OF DR. MICHAEL S. MYETTE IN SUPPORT OF KAISER
ROSEVILLE AND DR. MICHAEL MYETTE’S OPPOSITION TO PRELIMINARY
INJUNCTION AND FURTHER INJUNCTIVE RELIEF

- on the interested parties in said cause, by causing delivery to be made by the mode of service

indicated below:

Kevin T. Snider, State Bar No. 170988

Michael J. Peffer, State Bar, No, 192265
Matthew B. McReynolds, State Bar No. 234797
PACIFIC JUSTICE INSTITUTE

P.O. Box 276600

Sacramento, CA 95827

Tel. (916) 857-6900

Fax (916) 857-6902

Email; ksnider@pii.org

Ashante L. Norton

Ismael A. Castro

Office of the Attorney General

1300 1. Street, Suite 1101
Sacramento, CA 94244-2550

Tel. (916) 323-82013

Fax (916) 324-5567

Email: Ashante. Norton@doj.ca.gov
Email: Ismael.Castrof@doj.ca.gov

Alexander M. Snyder (SBN 252058)
Life Legal Defense Foundation

P.O. Box 2015

Napa, CA 94558

Tel: (707) 224-6675
asnyder@!ldf.org

X I caused a true and correct copy of the aforementioned document(s) to be transmitted

website.

attached service list.

electronically to all parties designated on the Umted States Fastern District Court CM/ECF

(By Email): On May 10, 2016 I caused a copy of the document(s) described on the
attached document list, together with a copy of this declaration, to be emalled listed on the

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. Executed on May 10, 2016, at Oakland, California.

W

/
% (i a

SUSANTRUAX

CERTIFICATE OF SERVICE
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JASON J. CURLIANO [SBN 167509]
BUTY & CURLIANO LLP

516 16th Street

Qakland, CA 94612

Tel:  (510) 267-3000

Fax: (510)267-0117

Attorneys for Defendants:
KAISER PERMANENTE MEDICAL CENTER
ROSEVILLE (a non-legal entity) and DR. MICHAEL MYETTE

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JONEE FONSECA, )}  CaseNo: 2:16-CV-00889-KJM-EFB -
)
Plaintiff, ) DECLARATION OF JASON J.
)  CURLIANO IN SUPPORT OF KAISER
v. )  ROSEVILLE AND DR. MICHAEL
' )  MYETTE’S OPPOSITION TO
KAISER PERMANENTE MEDICAL CENTER ) REQUEST FOR TEMPORARY
ROSEVILLE, DR. MICHAEL MYETTE M.D., ) RESTRAINING ORDER AND
and DOES 1 THROUGH 10, INCLUSIVE, )  FURTHER INJUNCTIVE RELIEF
)
Defendants. ) Date: May 2, 2016
: )  Time: 1:30 pm,
)  Courtroom: 3
) Hon. Kimberly J. Muellet
)
)
g
) Complaint Filed: April 28,2016
)
I, Jason J. Curliano, hereby declare:
1. I am an attorney at law licensed to practice inthe courts of the State of California,

including the United States District Court for the Eastern District of California, and am a partner
with Buty & Curliano LLP, attorneys of record for defendants KAISER PERMANENTE
MEDICAL CENTER ROSEVILLE (a non-legal entity) and DR. MICHAEL MYETTE

DECLARATION OF JASON J. CURLIANO IN SUPPORT OF KAISER ROSEVILLE AND 1
DR. MICHAEL MYETTE’S OPPOSITION TO REQUEST FOR TEMPORARY
RESTRAINING ORDER AND FURTHER INJUNCTIVE RELIEF
2:16-CV-00889-KJM-EFB
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("Defendants"). All the facts stated herein are within my personal knowledge and if called as a
witness, | could competently testify thereto.

2. Attached hereto as Exhibit A is a true and correct copy of Plaintiff’s Verified Ex-
Parte Petition for Temporary Restraining Order/Injunction; Request for Order of Indendent (sic.)
Neurological Exam; Request for Order to Maintin (sic.) Level of Medical Care.

3. Attached hereto as Exhibit B is a true and correct copy of Judge Pineschi’s Order on
Ex Parte Application for Temporary Restraining Order,

4, Attached hereto as Exhibit C is a true and correct copy of the Reporter’s Transcript
of Petition Hearing dated April 15, 2016 regarding Plaintiff’s state court petition.

5. Attached hereto as Exhibit D is a true and correct copy of Judge Jones” Order on Ex
Parte Application for Temporary Restraining Order dated April 15, 2016.

6. Attached hereto as Exhibit E is a true and correct copy of the Reporter’s Transcript
of Petition Hearing dated April 22, 2016.

7. Attached hereto as Exhibit F is a true and correct copy of Judge Jones” April 22,
2016 Order.

8. Attached hereto as Exhibit G is a true and correct copy of the Reporter’s Transcript
of Petition Hearing dated April 27, 2016,

9. Attached hereto as E)&hibit H is a true and correct copy the Declaration of Dr. Paul
Byrne offer by Plaintiff at the April 27, 2016 hearing,

10.  Attached hereto as Exhibit [ is a true and correct copy of the Declaration of Angela
Clemente offered by Plaintiff at the April 27, 2016 hearing,

11.  Attached hereto as Exhibit J is a true and correct copy of Judge Jones® April 27,
2016 order.

12.  Attached hereto as Exhibit K is a true and correct copy of the Reporter’s Transcript

of Petition Hearing dated April 29, 2016.

DECLARATION OF JASON J. CURLIANO IN SUPPORT OF KAISER ROSEVILLE AND 2
DR. MICHAEL MYETTE’S OPPOSITION TO REQUEST FOR TEMPORARY

RESTRAINING ORDER AND FURTHER INJUNCTIVE RELIEF

2:16-CV-00889-KJM-EFB
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13.  Attached hereto as Ekhibit L is a true and correct copy of Nakagawa, TA.
Guidelines for the Determination of Brain Death in Infants and Children: An Update of the 1987
Task Force Recommendations —Executive Summary, Annals of Neurology, 2012, Vol. 71.

14.  Attached hereto as Exhibit M is a true and correct copy of J.L. Bernat, The Whole-
Brain Concept of Death Remains Optimum Public Policy, 34(1) J.1.. Med. & Ethics 35-43 (2006).

15.  Attached hereto and Exhibit N is a true and correct copy of D. Gardner, ef al.,
International Perspective on the Diagnosis of Death, 108 British J. Anesthesia 114-128 (2012).

I declare under penalty of perjury that the foregoing isjtrue and correct. Executed on May

1, 2016, in Qakland, California,

/L

" JASON I. CURLIANO

DECLARATION OF JASON J, CURLIANO IN SUPPORT OF KAISER ROSEVILLE AND 3
DR. MICHAEL MYETTE’S OPPOSITION TO REQUEST FOR TEMPORARY

RESTRAINING ORDER AND FURTHER INJUNCTIVE RELIEF

2:16-CV-00889-KJM-EFB
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PROOF OF SERVICE

I am employed in the County of Alameda, State of California. [ am over the age ohf
eighteen years and not a party to the within entitled cause; my business address is 516 16" Street,
Oakland, CA 94612,

On May 1, 2016, I caused to be served the following document:

DECLARATION OF JASON J. CURLIANO IN SUPPORT OF KAISER
ROSEVILLE AND DR. MICHAEL MYETTE’S OPPOSITION TO REQUEST FOR
TEMPORARY RESTRAINING ORDER AND FURTHER INJUNCTIVE RELIEF

on the interested parties in said cause, by: placing a true copy thereof enclosed in a sealed envelope
addressed as follows and I caused delivery to be made by the mode of service indicated below:

Kevin T. Snider, State Bar No, 170988

Michael J. Peffer, State Bar. No. 192265
Matthew B. McReynolds, State Bar No. 234797
PACIFIC JUSTICE INSTITUTE

P.O. Box 276600

Sacramento, CA 95827

Tel. (916) 857-6900

Fax (916) 857-6902

Email; ksnider@pii.org

X Icaused atrue and correct copy of the aforementioned document(s) to be transmitted
electronically to all parties designated on the United States Eastern District Court CM/ECF

website.,

(By Mail) on all parties in said action in accordance with Code of Civil Procedure Section
1013, by placing a true and correct copy thereof enclosed in a sealed envelope in a
designated area for outgoing mail, addressed as set forth above, at Buty & Curliano, which
mail placed in that designated area is given the correct amount of postage and is deposited
that same day, in the ordinary course of business, in a United States mailbox in the County
of Alameda.

(By Email): On May 1, 2016 I caused a copy of the document(s) described on the attached
document list, together with a copy of this declaration, to be emailed listed on the attached

service list.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. Executed on May 1, 2016, at Oakland, California.

._/ -

PROOF OF SERVICE
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Jonee Fonseca Covabstl o Calitornla
Mother of Israel Stinson

Address

—

Jiklza o
Telephone withheld for privacy but ... 12 Oicseele:
provided to Court and Respondent 8737 Voh Seariliz, oyfuty

IN THE SUPERIOR COURT OF CALIFORNIA
IN AND FOR THE COUNTY OF PLACER
UNLIMITED CIVIL JURISDICTION

O o0 N hn i A W N

—
(=]

Tsrael Stinson, a minor, by Jonee Fonseca his | Case No. S C Vo 037 6 73 B

mother.

St
—

rd

—
N

VERIFIED EX-PARTE PETITION FOR
Petitioner, TEMPORARY RESTRAINING -
ORDER/INJUNCTION: REQUEST FOR

V. _ ORDER OF INDENDENT
NEUROLOGICAL EXAM; REQUEST FOR
UC Davis Children’s Hospital; Kaiser ORDER TO MAINTIN LEVEL OF
Permanente Roseville Medical Center — MEDICAL CARE

Women and Children’s Center. ey

— e s
A v b W

LA
C RN

—_—
~J

Respondent.

-
o0

N N
- O O

_ ; e
! "

I Jonee Fonseca am the mother of Israel Stinson who, on Aprll 1 20 l 6 went to Mercy
S5 BT R L

Hospital with symptoms’ of an asthma attack. The Emergency room exammed him, placed l:um

NN
w N

on a breathing machine, and he underwent x-rays, Shortly thcreaﬁcr hq baga.n 3hiverlng, hm lips

(e B S
L - N

tumned purple, eyes rolled back and lost csoncswiuQosness,, He. had an intubation performe don

N
(=Y

him. Doctor told me they had to transcer Israel to UC Davis because they did not have a pediatric

3

unit. HE was then taken to UC Davis via ambulance and admitted to the pediatric intensive care

N
oo

- 1 - .
Petition for Temporary Restraining Order/Injunction and Otllyer Ordeh ,'
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unit, The next day, the tube was removed from Israel. The respirét_ory _;}mrai)ist said that Istael
was stable and that they could possibly discharge him the following day, Sunday April 3. They
put him on albuterol for one hour, and then wanted to take him off al_but.e.rql for an hour. About
30 minutes in, I noticed that he began to wheeze and have issues breathing. The nurse came back |
in and put him on the albuterol machine. Within a few minutes the monitor started beeping. The
nurse came in and repositioned the mask on Israel, then left the room.

Within minutes, he started to shiver and went limp in her arms. I ﬁre'sséd fhe.huiiseé' b'utton', and

v 00 ~J O U B W N

screamed for help, but no one came to the room. A different nurse came m, and Tasked to see a

doctor. The doctor, Dr. Meteev came to the room and said she dxd not’ want to mtubate Israel to
(I

—
_— 0

see if he could breathe on his own without the tube,

—
W N

Israel was not breathing on his own. [ had to leave the room to wmposc myself. When I

P * gitrers o, v

—_—
E =N

came back five minutes later, the doctors were performing CPR The doctoré dismissed me ﬁ-om
vttt s L

the room again while they performed CPR for the next forty (40) mmutos -

—
o

Dr. Meteev told me that Israel was gumg to make it and that he would be put on an ECMO to

support his heath and lungs, Dr. Meteev also told me that Israe] rmght havc a blockage in his

—
oo 3

right lung because he was not able to receive any oxygen, A pulmonologist checked Israel's right]

BN
L=T |

lung, and he did not have any blockage

8]
—

Dr. Meteev then indicated that there was & possibility Isracl will have brain damage, HE

(3]
(38

was sedated twice due to this blood pressure being high, and was'placéd, dﬂ an ECMO machine

[ %]
w

and ventilator machine,

N S

NN
W A

On Sunday April 3, 2016, A brain test was conducted on 'Is;rgcl' to deté;minu possibility of '

]
o

brain damage while he was hooked up to the ECMO machine. The fest mvolvcdpolung his eye

=]
~

with a Q-tip, banging on his knee, flashing a light in his eye, ﬂushmg water Elowﬁ .h.js ear, ;nd

. €2 g ’

o]
oo

- 2 -
Petitlon for Temporary Restraining Orderfln]unctlon and Other Orders
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putting a stick down his throat to check his gag reflexes. On April 4, 2016, the same tests were
performed when he was taken of the ECMO machine, On April 6,2016 he was taiéenfoff the: -
ECMO machine because his hearth and Jungs were functioning on-their own, However, the' next
day, a radioactive test was performed to determine blood flow to the brain. ' | |
I begged for an MRI and CT scan to be done on Israel before the third and final doctor
performed the test. This was done on April 10, 2016, These results st{ll have not been given to
me, and I've been told that the results are only “preliminary.” |
On April 11, 2016, Israel was transferred via ambulance to Kaiser Hospital in Rosveille. That
night, another reflex test was done, in addition to an apnea test, ﬁeq, O.lil,. AL]::riI'I 14, 20 16. an .
additional reflex test was done. i R
I am a Christian and believe in the healing power of GodI do 1|10twunt him pulled off i
life support. Kaiser has said that they have the right to remove Israel Jﬁ-cm life support csz, é
I am hereby asking that Kmser Permanente Roseville Medlcal Ceﬁt:tar‘b‘e prevented from
removing my son, Israel Stinson, from his ventilator. ) | TR
If Kaiser removes Israel from a respirator and he stops breathl g then they wﬂl have
ended his life as well as their responsibility to provide his future care For the harm their
negligence caused, For this reason we hereby request that an lndepcn icut e:émination be
performed, including the use of an EEG and a cerebral blood flow stufly..I also request that
Kaiser Permanente Roseville Medical Center be ordered to contmue 0. prowde such care and
treatment to Israel that is necessary to maintain his physical ht:alj(h and promoto any opportunity
for healing and recovery of his brain and body. Failure to is;uié,fhc Rebtraining Order will result

in irreversible and irreparable harm so a basis in both law and fact exists for this court’s -

intervention.

O] ,.l.._‘_--ll:-.”. i ..

86236 P.003/070

A -
16

l3-

Petitlon for Temporary Restraining Order/Injunction 'a_nd Other Orders




04/14/20 6408 P.004/010
VAR e e 1% 15883, 05/10/2016, ID: 9982725, DktEnt[y Hivi i5age 72 of 335

" |

]

LEGAL ARGUMENT 3

—

California Health and Safety Code Section 7180 (a) (The Uniform Defermination of
Death Act) provides for a legal determination of brain death as follows; “(g) An individual who
has sustained either (1) irreversible cessation of circulatory and respiratory functions, or (2),
irreversible cessation of all functions of the entire brain, including the: brain stem, is dead. A
determination of death must be made in accordance with accepteﬂ rneidical' standards,”

Health and Safety Code Section 7181 provides for an "indeperlltieni" verification of any

v o0 3y b W N

such determination stating; “When an individual is pronounced dead ll:y'd'eiermining that the

—
o

individual has sustained an irreversible cessation of all functions of the entire bram, including the|

o=y
—

brain stem, there shall be independem confirmation by another physlclan "

—
8

As established by the Court in Dority v Superior Court (1983) 145 Cal App 3d 273, 278,

—
£ W

this Court has jurisdiction over the issue of whether a person is “brain dead" or not pu.rsuant to

—
wn

Health and Safety Code Sections 7180 & 7181. Aclcnowledgmg the moral and rehgious

—
(=)

implications of such a diagnosis and conclusion, the Dority court determmcd that it would be

—
~

“unwise” to deny courts the authority to make such a detenmnatmn when clrcumstances

—
[» <]

Here only doctors f’mm AsEEehm REEGhal Medical Center have examined ||, As

o= T > N
Lo = S = ]

stated above, I do not trust them to be independent given how they are respons:ble for her current

(o]
(5]

condition and they have a conflict of interest in determining her condmon ifshe is disconnected

(]
LS ]

and dead, they no longer have to pay for any of her care, if she is severely brain damaged but

[ ]
NN

not brain dead, they may be legally liable to provide her ongomg care and treat:hént at Angheim

1 ' '. . Ll :l..,:

N N
v LLn

Regional or elsewhere,

e I
oo 3

S T
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Only one other case of this type is on record in California nam
McMath which was heard in Alameda County in December of 2013.

impression, where Nailah Winkfield challenged Children’s Hospital

ely the case of Jahi '

‘That case, one of first

Dakland’s determination of

brain death after they negligently treated her daughter, Jahi, led to an Order, issued by Hon E.

Grillo, holding that an independent determination is one which is "per ormed by a physician with

no affiliation with the hospital facility (in that case Children’s Hospi

believed to have committed the malpractice which led to the debilita

QOakland) which was

e brm‘n injuries Jah

suffered. A true and correct copy of Judge Grillo's Order is attached|to this Peﬂuon Inthe

McMath case, the Trial Court rejected the Hospital's position that th%

over the determination of whether not Jahi McMath was “brain dead"

Court had no _]urlsdlctlon

or not

In McMath, Judge Grillo stated that the Section 7180’s lenguclge regardmg accepted

medical standards” permitted an inquiry into whether the second ﬁhy

ician (aisu eﬂﬁiﬁied with

Children’s Hospital Oakland) was “independent” as that term was dermed Linder Section 7181,

Judge Grillo determined that t.he petitioner’s due process rights would
proceeding providing limited discovery and the right to the presentah
The Court determined that, under circumstances which are smk.l_ngly
present themselves here, the conflict presented was such that.the.cour
was entitled to have an independent physician, unaffiliated with Child
preform neurological testing, an EEG and a cerebral blood flow study

Ordered Children’s Hospital Oakland to permit the Court’s owﬂ'court

be protected by a focused
bn of e\ndence

similar to those whxch
found that the Petmoner
ren’s Hospital Qakland,
Indeed the Court

appomted expert to be

given temporary privileges and access to the Hospital's facllmes, dlagnostic equipment and

technicians necessary to perform an “mdependent“ exam,

ISI

Petitlon for Temporary Restrainlng Order/Injunctlon nnd Gther Ordm
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{ As in Dority and McMath, the unique circumstances of this case in.lvok.e the Court's

2 ||jurisdiction and due process considerations requirg that this Court grangetmoner s Petition for a}

i Temporary Restraining Order and order that A‘ndmeé;;m%mﬂ% g;d;}&at{éenter permit Petitioner

to obtain an independent medical examination at Asmireim Reghﬁal Medical Center with the

: assistance of The Medical Center’s diegnostic equipment and techmmans necessary to carry out

7 ||the standard neurologic brain death examination with a repeat EEG and a Cerebral Blood Flow

8 ||Study. j

9 In order to mwde the rcqulsne physical conditions fur a rehable set of tests to be
= performed, m AvHa should continue to be treated so as to prowde %mm physical health
:; and in such a manner so as to not interfere with the neurological testxﬁé (s&t::h as the use of.
13 || sedatives or paralytics). ‘ j e e
14 || WHEREFORE, petitioner prays: B
15 1) That a Temporary Restraining Order precludmg Raspondents from removmg
:6 Israel Stinson from respiratory support, or removing or thhholdmg medlcal treatment be 1ssued
1: 2) That an Order be issued that Respo::ldents are to continue to prowde Israel
19 || Stinson trcatment to maintain his optimum physical health and i in such a manner §0 83 to not
20 || interfere with the neuroluglcal testing (such as the use of sedatwcs or paralyncs in such a manner
2 and/or at such time that they may interfere with the accuracy of ths results) o .
zj 3) That an Order be issued that Petitioner is entitled ;Q an ,indf::pendgnt. o
24 neurological examination, with the assistance of Kaiser Permanente Roseville Medical Center‘s
25 || diagnostic equipment and techmcla.ns necessary to carry out the standard neurologtc bram death
26 (| examination with a repeat EEG and a Cerebral Blood Flow Stucly ) Lo
27
28 ; |

.
=G

Petltion for Temporary Restraining Order/Injunction and Other Orders:
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I declare under penalty of perjury under the laws of the tatq of Cﬁlifbﬁﬁa that the

foregoing is true and correct. Executed on April {4, 2016, at Sacramento, California. -

] e i
Jonee Fonseca. @ -

-T- ) , &
Petition for Temporary Restraining Order/Injunction and Other Orders
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Jonee Fonseca |

Mother of Israel Stinson
Address

—

Telephone withheld for privacy but
provided to Court and Respondent

e e T T

IN THE SUPERIOR COURT OF CALIFQRNIA
IN AND FOR THE COUNTY OF PLACER

M

UNLIMITED CIVIL JURISDICTION

) CL 0
Israel Stinson, & minor, by Jonee Fonseca his' | Case No. ] 0 3 7 6 7 3
mother. [PROPOSED] ORDER OR TEMPORARY
RESTRAINING ORDER/INJUNCTION:
Petitioner, ._ REQUEST FOR ORDER OF INDENDENT
NBUROLOGICAL EXAM; REQUEST OF
V. ORDER TO MAINTIN LEVEL OF
MEDICAL CARE

O e N3 O in S W W

el el el et el
SN - O

UC Davis Children’s Hospital; Kaiser
Permanente Roseville Medical Center —

Women and Children’s Center. 1 - RECEIVED
Respondent, s o | APR 14 2016

Superlor Cour{ of Callfornla
L B%e ey, SR Placer

et
w

—
~ o

B = e
= WO oo

The Verified Petition of Jonee Fonseca for a temporary i'estrélm"ri'g 'orﬂei"cﬁnm before the

(o]
—

Court upon ex-parte application at in Department ____ of the Placer COunty Superior

[
(]

..[1.-

Court, the Hon, presiding,

o]
(FL]

After considering the Petition the Court finds that:

NN
[P S

1) Thero is a basis in law and in fact for the issuance of a temporary restraining order;

x

2) Failure to grant the petition will potentially result in irrup{\rable harm to the patient .

[0 ]
~3

Israel Stinson and this Order is necessary until such time thaf;h,e Petitiorier can obtain

(]
(-]

=1=
Order on Petition for Temporary Restraining Orderflnjunctton and Other Orders
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her son’s medical records and obtain an independent meWL.ical examination and the

court, if needed, can hold further evidentiary hearing.

THEREFORE IT IS ORDERED THAT:

The temporary restraining order is hereby granted precluding the respondent from
removing Israel Stinson from the ventilator or ending any of the curfent treatment and support

provided by Respondent and that Respondent shall continue to treat [[srael Stinson in such a

manner o as to optimize his physical health and provide optimum ¢p

independent neurological examination,

This Temporary Restraining Oder Orders the following;

1) Respondents are restrained from removing Israel Stinson from respiratory support, or

removing or withholding medical treatment be issued,;

2) Respondents are to continue to provide Israel Stinélon treptmen
optimum physical health and in such a manner so as to not interfere ith the nleﬁfo'l&g'idéi tésting

(such as the use of sedatives or paralytics in such a manner andfp;r at sué'}'l't‘im'c that ihe'y‘ may

interfere with the accuracy of the results).
3) That Petitioner is entitled to an independent neurological e
assistance of Kaiser Permanente Roseville Medical Center’s diagnost
technicians necessary to carry out the standard neurologic brain &Eaﬂ
EEG and a Cerebral Blood Flow Study. |
4) That Petitioner immediately serve a copy of its Pctitio':il and

Medical Officer and/or Legal Department,

\FAA JS ID4UDDLID

nditions for furth

foosry
l..\‘

) G

camination, with

R T I l,'l- 5

this Order upon

R L P

, 18 pites duitige o,

t to maintain her

ic eqi.lipment and

‘examination with a repeat

F.UugSsUIu

|

er

the

the Chief
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Order on Petition for Temporary Restraining Order/Injunction and Other Orders
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5) That the matter is set for further hearing at o'clock Im.fp.m. on the day of
, 2016 in Dept. of the Placer County Superior Court fo

necessary, setting conference where the schedule for discovery and

matter, if any, will be set.

Dated: April ___, 2016

further hearing upon the

\ I #A )3 1049U00LJ0 F.uluruiIv

9
\
\
1

r a Status Conference and, if]

!
Hon.
Ju‘ldge 0

“the Superior Court

1

.3-

Order on l’ltltlt:m1 for Temporary Restraining Order/Inju

N

ll'u:tlon :|md Other Orders
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EXHIBIT B
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APR 14 2016

ST S Jake Chatters
LT E;wczztm faat & Clerk
By K A ‘m.mpw

SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF PLACER

el
= O

ISRAEL STINSON by and through Case No.: 5-CV-0037673
JONEE FONSECA, his othar

_ | ORDER ON EX PARTE APPLI LICATION

Petitioner; FOR TEMPORARY RESTRAINI

Ty 4 | ORDER

| o NEXT HEARING:
UC DAVIS CHILDREN'S HOSPITAL; g;gg éi’; 2016
KAISER PERMANENTE ROSEVILLE Department 43
MEDICAL CENTER-WOMEN AND '"
- |CHILDREN'S CENTER,

Defendants

B i g bk fR A RA s
T MmN nm b woN

Pl

Patitioner and applicant Jonee Fonseca has applled for & temporary
restraining order directed to Kaiser Permanent Rosevlile Medical Canter—
Women and Children's Center concerning medical care and Intervention
|provided to her son Israel Stinson, The court convened a hearing on the
application at which Ms. Fonseca and her counsel, Alexandra Snyder, Esq.,
appegrad. Various reprasentatives from Kalser tnéludlng Katherine Saral,
Eaq., and Madellne Buty, Esq., appeared by phione.

The court orders as f‘éi,iaws'fig

(1) The application fdr'i}:er‘fi;;érary restralning order Is set for hearing

MO ONNNNMNM-NMNNNRN
w.mwmm-ﬁhm&g
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IRy Wb PP ]

Aprll 15, 2016, 9:00 a.m., In Departmant 43 of this court, the Hon, Michael
W. Jones, presiding. Department 43 Is located at the Hon. Howard G.
Glbson Courthouse, 10820 Justice Center Drive, Rosevilie, in the Santucci

Justice Centar.

(2) Pendihg further ordar of the court, respondent Kaiger is ordered
to continua to provide cardio-pulmonary support to Israel Stinson as Is

currently being provided.

(3) Pending further order of the court, respondent Kalser |s orderad
to continue to provide medications currently administered to Israel;
however, physicians or atte‘r{d!hig staff may adjust medications to the extent
possibie to maintaln Isragl's: gtability, givén his presertt condition.

IT 15 SO QRSERED
DATED: Aptl] 14, 2016

| Aian V‘ Pmescht
- Judge of the Suparlor Court

FLDOZA002
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SUPERI OR COURT OF CALI FORNI A
COUNTY OF PLACER

DEPARTMENT NO. 43 HON. M CHAEL W JONES, JUDGE

| SRAEL STI NSON, )
Plaintiff, g
VS. g Case No. S-CVv-0037673
U C DAVIS CH LDREN S HOSPI TAL, g
Def endant , g
)
---000---

REPORTER S TRANSCRI PT
Friday, April 15, 2016
PETI TI ON HEARI NG
---000- - -
APPEARANCES:

FOR THE PLAI NTI FF:
LI FE LEGAL DEFENSE FOUNDATI ON
BY: ALEXANDRA M SNYDER, Attorney at Law
P. O Box 2015
Napa, CA 94558

FOR THE DEFENDANT:
BUTY & CURLI ANO LLP
BY: DREXVELL JONES, Attorney At Law
516 16th St
Gakl and, CA 94612

Court Reporter: Jennifer F. Ml ne, CSR NO. 10894
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Phone: | 9169211307 Phone: | 5306741004 Phone: | 5303420190
Toll free: | 800.300.3072 Toll free: | 800.600.1004 Toll free: | 8002003376

Fax: | 916.921.2875 Fax: | 530.674.1359 Fax: | 530.342.3388
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SUPERI OR COURT OF CALI FORNI A

COUNTY OF PLACER

DEPARTMENT NO. 43 HON. M CHAEL W JONES, JUDGE

| SRAEL STI NSON,

Plaintiff,
VS. Case No. S-CV-0037673
U C. DAVIS CH LDREN S HOSPI TAL,

Def endant ,

N N N N N N N N N

---000---
REPORTER S TRANSCRI PT
Friday, April 15, 2016
PETI TI ON HEARI NG
---000---
APPEARANCES:

FOR THE PLAI NTI FF:
LI FE LEGAL DEFENSE FOUNDATI ON
BY: ALEXANDRA M SNYDER, Attorney at Law
P. 0. Box 2015
Napa, CA 94558

FOR THE DEFENDANT:
BUTY & CURLI ANO LLP
BY: DREXWELL JONES, Attorney At Law
516 16th St
Gakl and, CA 94612

Court Reporter: Jennifer F. MIne, CSR NO 10894
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ROSEVI LLE, CALI FORNI A
APRI L 15, 2016
---000---
The matter of | SRAEL STINSON, Plaintiff, versus
U C. DAVIS CH LDREN S HOSPI TAL, Defendant, Case No.
S-CV-0037673, came regularly this day before the
HONORABLE M CHAEL W JONES, Judge of the Superior Court
of the State of California, in and for the County of
Pl acer, Departnent Number 43 thereof.
The Plaintiff was represented by ALEXANDRA
SNYDER, Attorney at Law.
The Defendant was represented by DREXVELL JONES,
Attorney at Law
The follow ng proceedings were had, to wit:
---000---
THE COURT: Let's call the matter of Israel
Stinson. And the caption | have is versus U C. Davis
Children's Hospital, et al. "Et al" being Kaiser

Per manent e Roseville Medical Center, Wrmen's Chil dren

Center.

MR. JONES. Good norning, Your Honor. Drexwell
Jones for Kaiser Foundation Hospital. | have with ne
Dr. --

DR MYETTE: M chael Myette, My-e-t-t-e, and

' mthe attendi ng physician of record.
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THE COURT: Thank you.

MS. SNYDER: Al exandra Snyder for Jonee Fonseca.
And this is Jonee Fonseca, Israel Stinson's nother.

THE COURT: Good norning, folks. Make yourself
confortable.

M5. SNYDER  Thank you.

THE COURT: Al right. Apparently you folks
have received an ex parte -- order on an ex parte
application for a tenporary restraining order, and the
matter was sent here this morning for further proceedings
on this matter.

And neither one of you have requested or brought
with you a court reporter?

MR. JONES: No.

MS. SNYDER  No.

THE COURT: The Court is going to have Madam
Reporter here report the proceedings for the Court's
pur poses.

Al'l right, folks. Before we start, |'mjust
going to make one disclosure, and that's nyself, like
many enpl oyees of governnent entities and agencies, I'ma
menber of Kaiser and receive ny nmedical services from
there; as well when | was in private practice and the
senior partner of my firm that was the health care

provi der provided to ny enployees. It has no effect in
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my opinion on anything. That's why I'mcontinuing wth
this matter, but | nmake that disclosure to each side for
you to address it accordingly if you wish to. Al right.

Let's see. Judge Pineschi then signed this
order yesterday. And by that, I'mreferring to the order
on the ex parte application for the tenporary restraining
order, having set the natter here this norning.

Let ne start with a couple of questions | have
inreviemng the limted information that | have. And
one of the first questions that | have is whether there
I's another parent; what is the status of that parent?
Let's start with those couple of questions first.

M5. SNYDER  Yes, Your Honor. There is another
parent. The father is Nathaniel Stinson. Heis -- heis
actually outside calling another -- an outside physician,
but he is here in the building.

THE COURT: Ckay. By himbeing here, then, he
I's aware and has received notice of these proceedings for
t oday?

M5. SNYDER  Yes. Yes, he has.

THE COURT: Do you know -- is he --

M5. SNYDER He is here. There is some concern,
too, that their son not be left unattended. So he's, |
t hi nk, working out who's going to be in the hospital

with -- with Israel at this tinme while his parents are
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here in court.
If you would Iike himto come in, we can --
t hi nk we can have himcone in.
THE COURT: That's exactly where |'m goi ng.
M5. SNYDER Yes. So let's do that.
THE COURT: Hold on. Let's do it one at a tine.

If he is present, | want himto be here in the
courtroomas well because | -- | need to have a few
questions for himas well. So, please. W'Il| adjourn

for a nmonent to get him
M5. SNYDER  Thank you.
(Brief recess.)

THE COURT: Al right. M. Fonseca has rejoined

us.
And you are M. Nathaniel Stinson, sir?
MR, STINSON:  Yes.
THE COURT: Good norning, sir.
MR STINSON:  Good norning.
THE COURT: (Ckay. Now, we have both parents
present.

You are, indeed, the father of Israel Stinson?
MR, STINSON: | am

THE COURT: Ckay. Thank you.

Al right. So we are on, at this time, on the

application for the tenporary restraining order, the
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hearing being set today.

So, Ms. Snyder, where are we with this
proceedi ng?

MS. SNYDER So, as you nentioned, we -- we have
a tenporary restraining order that was in place through
this hearing this norning. And at this time, we are
requesting that that order, plus nutrition, be extended
for two weeks so that Israel's parents can find an
out side doctor to do another eval uation and possibly
transfer himto another facility. So we worked very hard
| ast night to find another doctor who said he woul d
review Israel's records. He is not in the state, and he
Is actually currently on a tripin St. Louis. But he
said he would review the records and then refer the case
to a California doctor who could exam ne Israel in
person.

Essentially we're asking for what the California
Heal th and Safety Code provides in Section 7181 in the
formof an independent confirmation by another physician.

THE COURT: And the basis for -- before | hear a
response fromM. Jones on behal f of Kaiser, the basis
for the request to include at this time nutrition and
al so the basis for the extension for two weeks, if you
coul d address both of those.

M5. SNYDER. Yes. So the nutrition was
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recommended by the doctor that we consulted with. He
wanted to make sure that -- that as nuch treatnent as
possi bl e was provided, including basic nutrition so that
essentially the child wasn't starved over the next period
of tinme.

And the two-week time franme --

THE COURT: Let's stick with the nutrition for a
moment .

M5. SNYDER |'m sorry.

THE COURT: First of all, the doctor, is this a
neurosurgeon? A pediatric?

MS. SNYDER He is a pediatric neurol ogist.

THE COURT: But not fromthis state?

M5. SNYDER No. But he does consult with
physicians fromthe state and would be able to refer
a -- refer the parents to a California physician.

THE COURT: Ckay. And with respect to
nutrition, that's, as you can imagine, very broad.

M5. SNYDER Yes. And | amnot --
unfortunately, | amnot a physician so --

THE COURT: But you spoke to one.

MS. SNYDER | did. | did. And he -- | nean,
he said "nutrition" but did not go into specifics. | am
sure we can have him provide specifics. He did -- he did

provide us with a medical directive. | can provide you a
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copy, if you'd like. But he would like to go with
| srael's chart.

THE COURT: Have you shown that to M. Jones?

M5. SNYDER | have not.

(The Court and Madam C erk confer sotto voce.)

THE COURT: Ckay. Anything further on the
nutrition aspect?

M5. SNYDER No. But, again, we -- I'msure we
can get specifics from-- fromthe doctor who provided us
with the nedical directive

THE COURT: Well, assume if | were to give sone
period of tine of extension for the tenporary restraining
order. Wuldn't one of the questions that woul d be asked
by Kai ser be sone sort of directive in terns of what does
nutrition mean?

M5. SNYDER Yes, and we did -- we did
discuss -- spent quite a bit of time discussing this
yesterday afternoon in ternms of the specifics, and |
did -- again, | contacted Dr. Byrne about that. So, yes,
absolutely. There would be questions, and we can provide
those answers. W just need a |onger consult with the
doctor.

THE COURT: (Ckay. Let's go to that, then.

Let's turn to the two weeks.

M5. SNYDER (Ckay. So the two-week period of
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tinme, | believe, would be sufficient to allow our
out-of-state doctor to review Israel's records, provide a
referral to a California physician, allowtime for that
physician to come to Roseville to exam ne Israel, and
then also allowtime for -- to nake arrangenents for

anot her facility.

W started that process yesterday evening but
it's -- it's difficult. So we have found a potenti al
| ocation for himthat's out of state. H's parents woul d
prefer not to go out of state. They have another child.
They have a lot of famly here. And right now they
really need that support fromtheir famly.

So we are hoping to find a facility, a suitable
facility in California, but that may take a little bit of
tine. Those beds are not always inmredi ately avail able.

THE COURT: | understand. Al right. Thank
you.

M. Jones, maybe | should have started with --
If there's even any objection. | assumed by virtue of
the fact that you appeared yesterday on the restraining
order and voiced concerns that you have sonme position at
| east to the request now to continue the tenporary
restraining order and to include a nutrition aspect and
al so for the extension for a two-week period of tine.

So if you could address those two issues and any
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1 others you wish to at this tine.

2 MR. JONES. Yes, Your Honor. First, | just want
3 to kind of point out that this case is not a persistent

4 vegetative case -- persistent vegetative state case where
5 there's a question about the functioning of the body.

6 Yesterday, Israel was declared to be dead

7 pursuant to California |aw

8 And, you know, no -- you know, through no fault
9 of the petitioner, there are facts mssing fromthe

10 petition. And | think it mght be beneficial for the

11 Court to hear froma doctor the clinical course and the
12 current status of Israel. Because it seens |ike, |ooking
13 at the document counsel presented for the medical

14 directive, it seems to kind of be mssing the point that
15 the -- under the law, the exam nations to determne brain
16 dead have been done.

17 Kai ser was the independent facility that |srael
18 was transferred to to make that determnation. U C

19 Davis, where he was at previously, did the first
20 examnation for brain death and found the test to be
21 consistent with brain dead.
22 The parents objected to U C. Davis performng
23 that test and had himtransferred to Kaiser. Then when
24  |Israel gets to Kaiser, Kaiser agrees to perform--
25 Dbasically, he was brought to Kaiser for this specific
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pur pose of determ ning brain death.

Anot her test is done, as an independent
facility. And it confirns, in fact, that Israel is dead.

Anot her test, a third test, was perforned
yest erday, evaluation, a neurologic evaluation and apnea
test, found that he is brain dead. He was declared dead
yest er day.

There's been no challenge to the accuracy or
credibility of the testing that's been done. There is
not hi ng that suggests that there should be a -- what
amounts to a fifth examnation into whether or not Israe
| s dead because he, in fact, is.

So | kind of just want to go back -- and maybe
I f we had a rundown of sort of the clinical course from
the doctor, it mght frane things a little bit different
than they are in the petition. And, again, |'mnot
saying that anyone is trying to be inaccurate in the
petition, but it was -- you know, the information therein
was provided by a lay account. And there's sone
information that mght be beneficial to the Court if the
Court wouldn't mnd hearing froma doctor.

THE COURT: Al right. "Il hear from
Dr. Myette too at this point to at |east provide the
Court with nmore information in terns of the status of

where we are with the various petitions.
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So, Dr. Myette, I'"'mgoing to ask that you pl ease
stand, sir, and be sworn.

(Wher eupon the witness was sworn.)

THE WTNESS: | do.

THE CLERK: Pl ease state your full name for the
record.

THE WTNESS: M chael Steven Mette.

THE CLERK: Pl ease be seated.

THE COURT: Al right. You can just renmain

there for this purpose, sir.

Go ahead
DI RECT EXAM NATI ON
BY MR JONES:
Q Doctor, first off, what is your title?
A | ama pediatric intensivist, and I'm

board-certified in pediatrics and in pediatric critical
care nedicine. And I'mthe nedical director for the
pediatric | CU at Kaiser Permanente in Roseville.
Q And how | ong have you practiced nedicine?
A | have -- | have worked at Kaiser for -- it wll
be 11 years this July. Prior to that, | did ny critical
care in fellowship at U C. San Francisco. And prior to
that, | did a pediatric residency at U C Davis.

MR JONES. Your Honor, |I'd like to qualify this

Wi tness as an expert witness as well as a treating
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1  physician,
2 MS. SNYDER  Excuse me. |'msorry, Your Honor.
3 But | was under the -- we were under the understanding
4 that we would not be calling wtnesses, specifically
5 nedical wtnesses, because of the short time frane, that
6 there would be no time for us to call a wtness.
7 In fact, Kaiser asked us if we would call a
8 nedical witness, and we said we would not. And the
9 understanding was that they would not either because
10 their witness is ten mnutes fromhere and ours is 2,000
11 mles fromhere. So -- and we had 15 hours to prepare
12 for this hearing this norning.
13 THE COURT: | under st and.
14 M5. SNYDER  (Ckay.
15 THE COURT: What |I'mdoing at this point in tine
16 is Kaiser wants to present sone further information for
17 the Court on these issues. And in terns of ne receiving
18 that information, since we have the doctor here, | m ght
19 as well receive it in a proper fashion under oath.
20 MS. SNYDER  Ckay.
21 THE COURT: Would you agree with that, that if
22 he is going to say sonmething, it mght as well be --
23 MS. SNYDER. | do agree with that, yes.
24 THE COURT: Ckay. Thank you. Go ahead, sir.
25 BY MR JONES:
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1 Q And have you been involved with the care of
2 Israel Stinson?
3 A Yes. | received himin transfer fromU C Davis
4  Medical Center on April 12th and cared for himthrough
5 yesterday. | -- | docunented his time of death yesterday
6 at 12:00 noon.
7 Q Have you had an opportunity to review the
8 nedical records fromU.C. Davis?
9 A Yeah. | -- | extensively reviewed the nedical
10 records at U C Davis, the course of his care there,
11 which | can summarize, if you want ne to.
12 THE COURT: That's okay.
13 BY MR JONES:
14 Q Can you sunmmarize the care.
15 A (kay. Israel presented with a condition called
16 status asthmaticus to an outside hospital in the Mercy
17 system
18 The energency physicians treating himwere
19 concerned at the severity of his asthna. He was
20 initially treated with nedicines to take care of that.
21  Utimtely, it was determned that he required assistance
22 with a ventilator.
23 THE COURT: How old is Israel?
24 THE WTNESS: Israel is a 30-nonth-old boy. He
25 is 2 1/2 years old.
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THE COURT: Ckay.

THE WTNESS: So he had an intratracheal tube
placed in his trachea and was put on a ventilator. This
I ntervention placed the child beyond the scope of care of
the facility in the Mercy system So they contacted U C.
Davis Medical Center who agreed to accept the patient in

transfer.

BY MR JONES:

Q And what date was that, Doctor?

A April 1st.

Q And the transfer was April 2nd?

A The transfer was April 1st.

Q kay.

A The patient was cared for overnight in the

pediatric I1CU at U C. Davis Medical Center.

On the 2nd of April, the physicians determ ned
that he had inproved and the intratracheal tube,
breat hing tube, was renoved.

He was continued to be treated for his asthma at
that point with A buterol and other nedications.

A few hours after excavation, he began to
devel op a very acute respiratory distress. The doctors
attenpted to treat that with rescue nedications, but he
devel oped a condition called a bronchospasm where his

ai rway squeezes down so tight that air can't pass through
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1 it.

2 The U C. Davis doctors did nultiple rescue

3 attenpts including replacing the intratracheal -- the

4  Dbreathing tube.

5 Even with the intratracheal breathing tube in

6 place, they could not adequately force air into the

7 portion of his lung where oxygen is exchanged.

8 During this episode, Israel's heart stopped. He
9 was resuscitated with cardiopul nonary resuscitation,

10 chest conpressions, and continued attenpts to force air
11  into his lungs through the intratracheal tube.

12 Q For how | ong?

13 A 40 mnutes this went on.

14 | spoke directly with one of the physicians of
15 record who told nme that they had a terrible time trying
16 to get air in his lungs.

17 As hard as they pushed, they could not seemto
18 Dbypass this -- the spastic airway and get air into the

19 portion of his lung where it would be |ife sustaining.
20 After 40 m nutes of cardi opul nonary
21 resuscitation, he was cannul ated for a nachine called
22 ECMO. It's spelled EECMO It is a machine. It stands
23  for Extracorporeal Menbrane Oxygenation.
24 ECMO is a machine that is anal ogous to a
25 heart-lung bypass machi ne when sonebody is getting heart
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surgery. But unlike that machine, it is used in an
Intensive care unit to act in lieu of a heart and | ungs
when the heart and lungs aren't functional but the
physi ci ans believe that the condition is reversible.

He remained on the ECMO circuit for four days at
U. C. Davis Medical Center.

The asthnma and the subsequent cardiac arrest
were, in fact, reversible. And his heart functioned --
started to function on its own after -- after a time as
did the -- the bronchospasmin his lungs inproved al so
over tinme with nedication.

He was decannul ated, which is to say taken off
of the ECMO circuit on April 6th.

On April 7th, he had a procedure, a nuclear
medi ci ne procedure at U C. Davis, called radionuclide.
It's spelled r-a-d-i-o0-n-u-c-l-i-d-e, | Dbelieve.

Radi onucl i de scan, which is a scan which
measur es uptake of oxygen and nutrients, glucose and
such, into the brain. That is often used as an ancillary
test. It is not a test that you can use to determne
brain death in and of itself. It doesn't substitute for
a brain death exam But in cases where a conplete brain
death examis not -- is not able to be done, it can be an
ancillary piece of information. That's why | bring it up

because it's supporting information.
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The radi onuclide scan was read by a radiol ogi st
and confirmed as showi ng no -- no uptake of oxygen or
nutrients by Israel's brain.

On the 8th of April, one of the U C Davis
Medi cal Center pediatric intensivists, sonebody who is
trained in the sane manner and board-certified in the
same manner that | am perforned an initial neuro exam
attenpting to see if there is any evidence of brain
function.

That exam including an apnea test, suggested
that there was -- that there was no -- no brain activity.
It was consistent with brain dead -- brain death.

Q What's an apnea test?

A An apnea test is a test whereby you take a
patient off of a ventilator. You get them
physiologically into a -- into a normal state as
possi bl e, normal oxygen in their blood, normal CQ2 in
t heir bl ood.

And you cease blowing air into their lungs. You
pl ace them on anbient, 100 percent oxygen, so that they
are still able to deliver oxygen to their body during
this test.

But the human body doesn't -- doesn't use oxygen
or lack of oxygen to drive our desire to breathe. CQur

desire to breathe is driven by carbon dioxide in the

M.O.A DEPOSITION REPORTERS Page 19


http://www.moadeporeporters.com/

Case: 16-15883, 05/19/20186, ID: 9987 1SoNKIE . BAVIS CHHIBRENSHOSPITAL

04/15/2016

© o0 ~N o o B~ w N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

bl ood.

So this test is a test whereby we -- wthout
| etting a patient becone dangerously deoxygenated, we
al l ow the carbon dioxide to increase to a point where the
portion of their brain that regul ates carbon dioxide and
tells the body to take a breath will respond. W
actually go way beyond that.

The specifics of that test are available in the
paper, and | can -- | can go into nore detail if you
want .

But the apnea test went on for -- | don't
remenber exactly how | ong she documented, but | think it
was somewhere in the neighborhood of six to eight
mnutes, which is fairly typical for an apnea test.

The recommendations, as put forth by the
Aneri can Acadeny of Pediatrics, the Society of Child
Neur ol ogy, and the Society of Critical Care Medicine, who
have issued a joint statement on how to go about these
things states that you need to have normal CO2 at the
beginning of the test. And you need to have a junp of at
| east 20 mllinmeters of nmercury during the course of the
test for the test to be valid.

The test was done -- was docunented bl ood gasses
before and after the apnea, the period of nonbreat hing,

were done and confirmed that there was an adequate reason
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in Israel's CO2 that should have triggered his body to
take a breath if that portion of his brain that -- that
regul ates when to take a breath was -- was functional.

On the 8th, the clinical neuro exans were
conduct ed.

It is customary and it is recommended
somebody -- sonebody that is Israel's age you have to
wait a mnimumof 12 hours in between two separate exans
of this nature.

The first examestablishes that there is no
function. The second examis supposed to confirmthat
what ever caused the first examresults to be what they
are is -- was not, in fact, reversible.

In terms of Israel, he has not received any
medi cations for pain or sedation since April 2nd.

He has not received any -- anything that woul d

depress brain function since April 2nd.

Q Was there a second test conducted at U C
Davi s?
A There was not a second test done at U C. Davis.

The famly -- well, the famly requested sone scans be
done.

They asked for -- on the 9th or 10th -- | don't
remenber which day. But on the 9th or 10th, they

requested a CT scan of the head be done and an MRl of the
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brain be done.

U C. Davis conplied wth this request and
actually did both scans. The CT scan of the brain, which
they sent to us also with his nedical records, was read
as showi ng diffused brain swelling, effacenent of the
basal cisterns, and herniation of the brain stemout the
foramen nmagnum

The foranen magnumis the hole at the base of
the skull where the spinal cord comes out. And if the
brain swells enough, then a portion of the brain, just by
the pressure fromall that swelling, can be forced down
t hrough that hol e.

Wi le that is not part of a brain death exam

per se, that is an unsurvivable event.

Q I rreversible?

A I rreversible.

Q Then what happened?

A The MRl also confirmed severe global injury to

the brain and al so confirned the transforam nal, across

the foranmen herniation of brain tissue of the brain stem

Q Did the parents object to a second test at U C
Davi s?
A The U C. Davis doctors docunent that there was

objection to doing a confirmatory brain death test.

The fam |y requested that Israel be transferred
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to U C Davis -- excuse me -- to Children's Hospital and
Research Center in Qakland -- or now, | guess, the UCSF
Beni of f Children's Hospital in QGakland is the current
narme.

The physicians at U.C. -- or at UCSF Beni of f
Cakl and Children's Hospital refused the transfer. They
declined to take the patient in transfer.

Then -- | don't know -- the circunmstances aren't
100 percent clear to ne, but | came into the -- into the
fold when | received a call fromour outside services and
asking ne if | would be willing to take -- to take Israe
in transfer.

Realizing that this was a difficult and tragic
set of circunstances and understandi ng that probably the
famly had mstrust of the physicians at U C Davis
because that's where the initial event, the initial
cardi opul nonary arrest occurred, was likely to nmake it
very difficult for themto accept whatever U C Davis was
going to tell them | agreed to transfer the patient to
my intensive care unit and to evaluate himon ny own.

Q For brain death?
A For brain death, correct.

Understand that | -- | evaluate a patient not
| ooking for brain death, per se, but |ooking for absence

of brain death. It is a vital part of infornmation for ne
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to be able to figure out what the nature of care | need
to deliver to this boy.

Had | done ny initial examon himand discovered
that there was some activity in his brain, we wouldn't be
here. 1'd be -- we'd be -- we would not have decl ared
hi m dead, and we would be attenpting to facilitate
what ever recovery he woul d have been capabl e of.

Q When was he transferred to Kaiser?

A He was transferred to Kaiser on April 12th. He
arrived in the early afternoon.

Q \When was -- when was the first test conducted?
A The first test done at Kaiser -- | did that
test, but it wasn't done until about 11:00 o'clock p.m

t hat ni ght.

The delay was that, as | had nentioned earlier,
a patient has to be in a normal physiologic state for a
brain death examto be valid.

And Israel is unstable. The portions of his
brain that autoregulate all the things that we take for
granted, his brain is not doing that.

So illustration: \Wen he cane to me, his body
tenperature was 33 degrees centigrade. Normal body
tenperature is 37 degrees centigrade. He doesn't
regul ate his body tenperature. |f he gets cold, he

doesn't shiver. |[If he gets cold, his body won't alter
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1 its metabolic rate to increase heat production.
2 And so he is not -- if left alone, he will drift
3 to ambient tenperature, roomtenperature.
4 So when he got there, he had dropped from36 to
5 37 degrees at U.C. Davis. The transfer, being in the
6 anbulance and being in a -- in that environment was
7 enough to drop his tenperature four degrees centigrade.
8 So | had to spend several hours gently warm ng
9 his body back up, which we instituted shortly after
10 arrival. This is not sonething you want to do quickly
11  because you can overshoot. And sonebody who has a brain
12 injury who gets a fever is likely to have a worsening of
13 that brain injury. So we have to be very careful not to
14  cause a fever.
15 So at that point, | began gentle warm ng.
16  Another problemthat had occurred when he arrived was
17 that -- our pituitary gland in our brain regulates our
18 water and salt balance in our body. To sinplify, sodium
19 and free water.
20 A hornone cal | ed vasopressin secreted by the
21 pituitary gland keeps all of us in -- in nornalcy for
22 water and sodium \Well, his brain doesn't -- isn't doing
23 that now Hs pituitary gland is not functioning. So he
24  was placed on an infusion of -- of manufactured -- of
25  pharmaceutical vasopressin, which we have. And that is a
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hornmone that the body has this variable sensitivity to.
And so you have to monitor himvery closely.

Wien he had his brain death examat U.C Davis,
his sodiumwas in the normal range. But by virtue of
tine, when he got to nme, his sodiumlevel was el evated,
al so elevated to a point at which | couldn't have done a
valid brain death exam So | had to -- | had to manage
that |evel of sodiumby altering the |evel of vasopressin
| was infusing into his body to get his sodiuminto a
physi ol ogi ¢ range.

Q Doctor, let ne just ask this: |s the function
of those organs not occurring because the brain is just
not sending any signals of how organs have to operate?

A That's correct. The kidneys regul ate sodi um and
wat er based on signals they receive fromthe brain.

So while -- while Israel's kidneys in and of
thensel ves are fine, they are not receiving the signals
to do their job.

So that was the problem He has wld
fluctuations in his level of free water in his body,
whi ch can drive his sodi um dangerously low or if we take
away -- if we don't supplenment that hornone, then he wll
pee out -- for lack of a better word, will urinate al
the free water in his body and will go into

cardi ovascul ar col |l apse and die, and we will see that --
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we woul d see that based on his sodiumdrifting up into

| evel s that are not physi ol ogic.

Q So what test did you performon the 12th?

A So after getting his body warned up to
physi ol ogi ¢ tenperature, between 36 and 37 degrees
centigrade, and after readjusting his vasopressin

i nfusion to make sure that his sodiumwas between 130 and
145, | achieved that physiologic state at about 11:00
0o'clock p.m, and then | performed a conprehensive
neur ol ogi ¢ exam | ooki ng for evidence of brain function.

| can go into the specifics of that test, if you

want .
Q What were the results of the test?
A The results of ny tests were consistent with no

brain function. There was no evidence of his brain
receiving any signals fromhis body, nor was there any
evi dence that his brain was regulating any organs in his
body.

Q And you perfornmed an apnea test as well?

A Correct. M apnea test lasted for seven and a
half mnutes with Israel on 100 percent oxygen. And his
carbon dioxide in his blood at the beginning of the test
was in the normal range, between 35 and 45. And at the
end of the test, his carbon dioxide was 85. So there was

a significant increase in that -- a level of increase
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that would, in anybody with any function of their brain
stem cause themto draw a breath. And we -- we had a
monitor on his intratracheal tube |ooking for any CQ2,
any exhale or there were -- there were sensors on his
body sensing any inhale of breath.

Q Did you al so repeat that test yesterday?

A Yes. So | did not do -- | want to be clear, |
didn't do the confirmatory brain death exam The
recommendations by National is for two separate
physicians to do the two different exans so that you have
a fresh set of eyes.

And one of ny colleagues, Dr. Masselink, spelled
M a-s-s-e-1-i-n-k, who is a board-certified pediatric
neurol ogi st performed the confirmatory neurol ogic test
yesterday at 11:00 o'clock in the morning. That was a
full 36 hours after the first test.

In the room acconpanyi ng and W tnessing that
test wth himwas Israel's great aunt and one of his
grandmothers. And also Dr. Shelly Garone, who is one
of -- one of ny bosses -- one of the -- they're called at
Kaiser -- they're called APIC. It stands for Associate

Physician In Chief. And she -- she was al so present for

t hat .
Q What were the results of the tests?
A The results of that test, as documented by
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Dr. Masselink, were that there was no -- no evidence of
any brain function, that the examwas consistent with
brai n death.

Q And was there a declaration of death nade?

A Yeah. Well, let me add one nore thing.

A second apnea test was done as is -- as is in
the recommendations put forth by the National Societies,
as | previously nentioned.

So | did a second apnea test. The rules of
brain death say that the same physician can do both apnea
tests because it's appropriate that either a pediatric
critical care doctor or a pediatric anesthesiologist,
somebody w th advanced airway skills, performthe apnea
test. That's the one part of the examthat is beyond the
scope of a pediatric neurol ogist.

So after Dr. Masselink conpleted his exam the
final piece was a confirmatory apnea test, and | did a
confirmatory apnea test. This time | actually let it go
for a full nine mnutes, waiting to see if Israel would
[ Wtness makes a descriptive sound] -- would draw a
breat h.

And after nine mnutes, and CO2 that went above
90, he did not draw a breath.

At that point, | termnated the apnea test, and

it met requirenents for a valid test.

M.O.A DEPOSITION REPORTERS Page 29


http://www.moadeporeporters.com/

Case: 16-15883, 05/19/20186, ID: 9987 SoNKIE . BAVIS EHHBRENSHOSPITAL

04/15/2016
1 Q And at that point --
2 A At that point, | documented -- | wote a death
3 note and docunented Israel's tine of death at 12:00 noon,
4  yesterday.
5 Q How difficult is it to maintain, essentially,
6 the body -- now that there's been a declaration of death,
7 what efforts are required in order to keep Israel in the
8 condition that he currently is, which | understand is not
9 very stable?
10 A Yeah. That's -- that's a good question. |
11  nentioned earlier that the brain sends the signals that
12  regulate our salt and free water.
13 And try as we mght, doctors are not as good as
14 a working brain at doing this. W're certainly doing our
15  best.
16 But | can tell you that between Israel's arrival
17 on the 12th and when | signed off to ny coll eague,
18 another pediatric intensivist [ast night at 8:00 o' clock
19 p.m, that | did not |eave the hospital. | was always
20 either in-- inthe ICU in the roomwth Israel, or over
21 in ny office, which is in the sanme building right around
22 the corner. | took a couple of two- or three-hour naps
23 in the sleep room which is within 30 feet of the
24 intensive care unit.
25 The reason being that throughout the night, from
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the tine he arrived until the tine | signed himoff, |
was m croadjusting his vasopressin infusion, making sure
that his sodiumdid not drift too high or too low. | was
adj usting another infusion that | hadn't nentioned yet, a
medi ci ne cal | ed norepinephrine or noradrenaline. It is a
synthetic cousin to our own adrenaline that our body
secretes.

| srael's body doesn't secrete that anynore. As
a result, his blood pressure without this medicine wll
drift lowto the point where he will not perfuse his
coronary arteries, and his heart will stop. He is
absol utely 100 percent dependent on this infusion of
nor epi nephrine to keep that heart beating.

So if you give too nmuch of that medicine, again,
peopl e have varying sensitivities toit. It's not a
sinpl e dose, and you get a blood pressure. You have to
see what dose will produce a blood pressure.

He has an invasive arterial line in his fenoral
artery that gives us a nonent-to-nmonent reading of his
bl ood pressure. And using that catheter and transducing
that pressure onto a nonitor continuously, | adjust the
nor epi nephri ne.

He has -- | can't tell you exactly how many
tines, but | can tell you it's nore than 20 that |'ve

adjusted that nedicine. GCkay. | amtrying to keep his

M.O.A DEPOSITION REPORTERS Page 31


http://www.moadeporeporters.com/

Case: 16-15883, 05/19/20186, ID: 9987 SoNKIE . BAVISEHHDRENSHOSPITAL

04/15/2016

© o0 ~N o o B~ w N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

main arterial pressure, which is sonewhere between the
systolic and diastolic. | can get nore specific than
that if you need but that's probably adequate. | want to
keep that main at |east 60 and not above 100.

Bel ow 60, and | don't adequately perfuse his
ki dneys or his heart.

Above 100, and the pressure in the arteries is
hi gh enough that | run the risk of himhaving a
bl eeding -- a bl eeding epi sode or a henorrhage.

So that monent-to-nonent, mnute-to-mnute, and
hour -t o- hour managenent of his bl ood pressure, and that
moment -t o- monent, hour-to-hour managenment of his salt and
free water levels in his body are something that requires
a physician be present virtually all the tine.

Q Are Israel's organs essentially beginning to
atrophy? Are they failing?

A The -- this is what we normally see happen.
There are exceptions to this. | think there's a -- Mm
and Dad nentioned a case where sonebody who had seen
total cease of Dbrain function has continued for a |ong
time to have a beating heart. | don't know the specifics
of that case.

But | can tell you in ny experience -- | have
precedent for trying to keep the heart beating after

somebody has been decl ared dead. The specific situation
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where we do this is when a fam |y w shes organ donation
Because if the heart keeps beating and keeps delivering
oxygen and glucose to the organs that are stil
functional, then those organs can be transplanted into
somebody who needs them

And so in situations where famlies w sh organ
donation, often when sonebody has been declared brain
dead, we, intensivists, as a bridge to get these organs
to transplant, will work very hard to keep a patient
alive or -- that's not -- scratch that. Not to keep --
to keep a patient's organs functioning and keep a
patient's heart beating. And it does get nore
chal l enging the | onger we do it.

Now, we're on top of this right nowwth Israel.
We're working very hard, but we're on top of this. But
the notion that he is stable and sitting in a corner and
everything is running on autopilot is -- is a notation
that is not grounded in reality. He is aggressively,
acutely managed nonent to nonent.

THE COURT: And is nutrition an aspect of that?

THE WTNESS: So nutritionis alittle bit
problematic. So | can tell you -- we are providing him
with a constant infusion of glucose to nake sure that his
bl ood sugar remains in nornmal range.

Hs intestines -- and intestines in situations
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where there's a prolonged resuscitation often suffer a
pretty significant injury.

And before we put nutrition into the gut, into
the intestines, we need to know that those intestines
have healed. If you put a bunch of sugar and protein and
fat into a gut that is severely injured, that sets up a
situation where pathol ogical bacteria can grow in that
nonfunctioning gut. And you can have catastrophic
conpl i cati ons.

So we are not feeding himinto his intestine
ri ght now because his intestines have not yet indicated
to us that they are capable of handling and absorbing
nutrition and putting -- putting nutrition into the
Intestines at this point is -- would be a very risky
thing to do.

Now -- | guess |'Il leave it at that.

So the short answer is beyond IV glucose
I nfusions and |1V infusions of salts and el ectrol ytes,
that's the only nutrition he is getting right now.

THE COURT: (Ckay. M. Jones, anything further?
BY MR JONES:

Q What -- what is the |ikelihood that you woul d be
able to maintain Israel's body in this state for a
t wo- week period of time?

A It will be difficult. | guess that's the best |
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1 can say. | don't -- | don't know, you know. | don't

2  know what he is going to do. | can tell you that |ast

3 night that Israel's sodiumdropped to a level that in

4  sonebody with a functioning brain would have caused

5 seizures. And the doctor who was taking care of himl ast
6 night had to stop the vasopressin infusion altogether

7 because his sensitivity to it suddenly went up.

8 And the sodiumis com ng back up now because the
9 body is starting to get rid of that free water that was
10  holding on, was diluting the sodiumin his body.

11 So we are -- we are nonitoring himvery closely.
12 But as | said earlier, no physician is as good as a

13 functioning brain at regulating the physiology of a hunman
14  body. And anyone who thinks they are is naive or

15 arrogant. But, you know, we'll try. W're going to keep
16 trying, but | can tell you that those kinds of

17 fluctuations are going to happen. And it nay be that one
18 of them happens and his body just shuts down.

19 Oten what | see in kids who go on to transplant
20 is that at some point their body stops responding to the
21 adrenaline that we infuse and their blood pressure starts
22 to drop. And that also can be problematic. That has not
23  happened yet with Israel, but it could happen today. It
24 coul d happen tonorrow, and we coul d pour nore and nore
25 into himand try our best to keep that bl ood pressure up.
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In ny experience, sooner or |ater, our efforts to mmc
the brain starts to fall short.

THE COURT: | understand. Anything further,

M. Jones?

MR JONES: Just with that background -- |
just want to point out to the Court that -- so we're here
to determ ne whether or not the tenporary order should be
cont i nued.

And nmy comment is that under Health and Safety
Code Section 7180 and 7181, |srael has been found to be
dead.

THE COURT: And, therefore, the parent should
not have the opportunity to have an independent
eval uation?

MR JONES. They had. W are the independent --

THE COURT: They're not entitled to have their
own i ndependent evaluation at this point in tine,
sonebody outsi de of Kaiser?

MR JONES. | think if they -- if you | ook at
the Dority case --

THE COURT: Just answer ny question. Are the
parents entitled to have an independent eval uation
outsi de of Kaiser at this point in time?

MR, JONES: No. No. Because there's no --

THE COURT: Your position is no?
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MR JONES. Yes.

THE COURT: Go ahead, sir.

MR. JONES. No, because there's nothing that
suggests there need -- there needs to be. There's no
conplicating factors. There's no -- you know, we're not
the facility where, you know, there was care rendered
that mght be questionable. There is nothing that raises
the issue. In fact, if you look at the Dority case which
was cited in the paper --

THE COURT: | understand. Dority says that
there has to be a sufficient showing of a reasonable
probability that a m stake has been made in the diagnosis
of brain death or that it was not nade in accordance with
accepted medi cal standards. That's the standard in
Dority. I'mfamliar withit.

|'"malso very famliar -- I'll let you both
know -- with traumatic brain injury cases, were ny
specialty, my niche, when | was in private practice. So
I'mfamliar with that at least froma lay perspective.

MR JONES: Sure. So there was the -- the test
at U C Davis, the first one. There was a confirmation
at Kai ser and then another confirmation. So there's been
three tests, two by the independent facility.

VWere in the lawis there a suggestion that

there shoul d be yet another one? Wat's the offer of
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proof that any of the tests have been conduct ed
| mproperly or there's some suggestion that the results
woul d be different if we did this one or if we did this
100 tinmes? There is none.

THE COURT: Al right. | understand. Al
right. Thank you.

|'mgoing to allow the parents that opportunity
to see whether or not they can present that evidence.
Ckay. I'mgoing to extend -- and, Ms. Snyder, this is
wi t hout prejudice to you for any further exam nation
should we get to a point of evidentiary hearing and
proceeding with respect to bringing back Dr. Mette for
examnation by her. If it gets to that point. Ckay.

But right now, | amgoing to extend the
tenporary restraining order and give M. Stinson and
Ms. Fonseca the opportunity to -- I'mnot going to extend
It for two weeks, though. |I'mnot going to do that. [|'m
going to have us back here next Friday, April 22nd, at
9:00 o'clock in this departnent.

In the meantine, the order issued yesterday by
Judge Pineschi remains in full force and effect until
that time with the inclusion that any present nutritiona
aspect that is being provided will continue in the nmanner
that it has been.

Yes, sSir.
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MR JONES. Sorry, Judge.

| just want to raise the do not resuscitate
issue. Quite frankly, it is -- it's alnmost inhumane to
the staff to have to treat a deceased body and provide
CPR and resuscitate -- if the organs start to fail.

THE COURT: Ms. Snyder.

M5. SNYDER | believe, Your Honor, the order
that is now going to be extended mentions "reasonabl e
efforts.”

So the parents certainly understand that their
son is -- has suffered a severe injury. They -- they are
aware of that, and they -- they know that things could
change. W also know that things haven't. He has
been -- what the doctors have told the parents is that he
has been stable with clearly the assistance of physicians
at Kaiser. W are also aware of that and are very
grateful of that.

THE COURT: If | can interject. Keep that
t hought for a nonent.

O all the process | went through this norning,
parents, | hope you understand that |'ve allowed Dr.
Myette for the benefit of not only the Court hearing it,
but for you hearing it directly fromhim as extensive as
he has outlined all this information as well. | hope you

under st and t hat.
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MR STINSON: Yes, we do. Thank you so nuch
Your Honor.

THE COURT: Okay. Go ahead. | didn't nean to
I nterrupt.

M5. SNYDER  That's okay. That really was all
that the -- the order nentions "reasonabl e measures."

THE COURT: Well, the order indicates that
Kai ser is ordered to continue to provide cardi opul nonary
support as is currently being provided and that to
provi de medications currently admnistered to him And
they can adjust the nmedications to the extent possible to
maintain his stability, given his present condition.
That's what the order states and that's going to
continue --

M5. SNYDER  (kay.

THE COURT: -- in effect at this time, along
with the now what |'ve included, so that it's clear, the
nutritional aspect of it.

So I"'mgoing to continue with that order. Al
right. We'Il see you fol ks next Friday, April 22, at
9:00 o'clock in this departnent. The order will continue
to that date and we'll see where we stand at that point

in tine.

>

SNYDER:  Thank you, Your Honor.
MR JONES. Sorry. | failed to address one
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ot her inportant aspect.

So to the degree that an outside physician is
going to conme to Kaiser and perform an eval uation, they
need to be licensed in California. They need to be a --
you know, a physician in the -- you know, trained in a
proper field to make a diagnosis of death.

THE COURT: Right. | would -- | would hope that
you fol ks woul d neet and confer over any such issues and
that Kaiser, of course, would nmake its facilities,
testing, neasures available to such a person as well.

MR JONES. We just need about 24 hours to get

privileges and do all the work that we need to do on our

end.

THE COURT: Well, we are under a one-week tine
period right now. | know your concerns there. 24
hours -- if they find somebody Thursday at noon isn't

going to cut it, right? So, yet, they would be within
the tine paraneters of the order. | would just hope that
you fol ks would work with each other on that.

MR JONES: We'Il do our best.

M5. SNYDER  Thank you. Thank you. We
appreciate that very nuch.

MR STINSON: Thank you very much, Your Honor.

THE COURT: Does anyone want a witten order on

this or is this fine?
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MS. SNYDER | think it would be helpful if
that's not too nmuch trouble.

THE COURT: |'Il provide a witten order and
addi tional aspect of it. Thank you, folKks.

MS. SNYDER  Thank you.

(The matter was concl uded.)
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SUPERI OR COURT OF THE STATE OF CALI FORNI A
I N AND FOR THE COUNTY OF PLACER
---000- - -
| SRAEL STI NSON,
Pl ai ntiff,
VS. Case No. S-CV-0037673

U C. DAVIS CH LDREN S HOSPI TAL,

Def endant ,

N N N N N N N N N

I, JENNIFER F. M LNE, Certified Shorthand
Reporter of the State of California, do hereby certify
that the foregoing pages 1 through 42, inclusive,
conprises a true and correct transcript of the
proceedi ngs had in the above-entitled matter held on
April 15, 2016.

| also certify that portions of the transcript
are governed by the provisions of CCP237(a)(2) and that
all personal juror identifying information has been
redact ed.

I N WTNESS WHERECF, | have subscribed this
certificate at Roseville, California, this 19th day of

April, 2016.

JENNI FER F. M LNE, CSR

Li cense No. 10894
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5 Jake Chmtew
Exaeutive
& By: J. dea
7
8 SUPERIOR COURT OF THE STATE OF CALIFORNIA
9 IN AND FOR THE COUNTY OF PLACER
10
11 |ISRAEL STINSON by and through Case No.: $-Cv-0037673
12 [JONEE FONSECA, his mother
ORDER ON EX PARTE APPLICATION
13 Petitioner; FOR TEMPORARY RESTRAINING
ORDER
14 Vv,
NEXT HEARING:
15 |UC DAVIS CHILDREN'S HOSPITAL,; gpd-g 22, 2016
a.m.
16 |KAISER PERMAMENTE ROSEVILLE Department 43
17 [MEDICAL CENTER-WOMEN AND
18 |CHILDREN'S CENTER,
19 Defendants
20
21 Petitioner and applicant Jonée Fonseca has applied for a temporary
22 |restraining order directed to Kaiser Permanent Roseville Medical Center—
23 [Women and Children's Center concerning medical care and intervention
24 |provided to her son Israel Stinson. An initial TRQ was granted April 14,
25 2016, and further proceedings were set for April 15, 2016, 9:00 a.m., in
26 |Department 43, the Hon. Michael W. Jones, presiding.
27 The April 15 hearing was conducted as scheduled. Ms. Fonseca and
28 |Nathaniel Stinson, minor's father, appeared with Alexandra Snyder, Esq.
29 |Drexwell M, Jones, Esq., appeared for Kaiser along with Dr. Michael Myette.
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1 After consideration of the information and argument presented, the
2 |court orders as follows:
3 (1) The temporary restraining order issued previously is extended to
4 |April 22, 2016, 9:00 a.m., or further order of this court, with additional
5 [orders as follows:
6 (a) Respondent Kaiser is ordered to continue to provide cardio-
7 pulmonary support to Israel Stinson as is currently being provided.
8 (b) Respondent Kaiser is ordered to continue to provide
9 medications currently administered to Israel; however, physicians or
10 attending staff may adjust medications to the extent possible to
11 maintain Israel's stability, given his present condition.
12 (¢) Respondent Kalser is ordered to continue provision of
13 nutrition to Israel in the manner currently provided to the extent
14 possible to maintain Israel's stabiiity, given his present condition.
15 (2) The application for temporary restraining order is set for further
16 [hearing April 22, 2016, 9:00 a.m., in Department 43 of this court,
17 IT IS SO ORDERED. /7/,}"/,/! ’A/
18 |DATED: April 15, 2016 ‘
19 Hoﬁyfichael An, Jon
Judgg¢ of the Superjgr Court
20
21
22
23
24
25
26
27
28
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SUPERIOR COURT OF THE STATE COF CALIFORNIA
FCR THE CQUNTY OF PLACER

-——-00o---

ISRAEL STINSON by and
through JONEE FONSECA,
his mother,

Petitioner,

vs. ' Case No. S-CV-0037673

UC DAVIS CHILDREN'S
HOSPITAL; KAISER
PERMANENTE ROSEVILLE
MEDICAL CENTER - WOMEN
AND CHILDREN'S CENTER,

Defendants.

Petition Hearing

Friday, April 22, 2016

Reported by: Ruth E. Diederich Hunter, RPR, CSR
CSR No. 4952
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LPPEARANCES OF COUNSEL:
Attorney for Petitioner:

LIFE LEGAL DEFENSE FOUNDATICN
By: ALEXANDRA M. SNYDER

PO Box 2015

Napa, California 94558

(707) 224-6675

Attorneys for Defendants:

BUTY & CURLIANO, LLP
By: JASON J. CURLIANO
and
DREXWELL M. JONES
516 16th Street
Oakland, California 94612
{(510) 267-3000

ALSO PRESENT:

CCUNTY OF PLACER, OFFICE OF CCUNTY COUNSEL
175 Fulweiler Avenue
Auburn, California 95603
(530} B886-4630

Jonee Fonseca
Nathaniel Stinson

~=-=0Qo——--

By: ROGER COFFMAN, Senior Deputy County Counsel

M.0.A. DEPOSITION REPORTERS
RUTH E. DIEDERICH HUNTER, CSR NO. 4952



Case: 16-15883, 05/19/2016, ID: 9982725, DktEntry: 12, Page 134 of 335

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ROSEVILLE, CALIFORNIA
April 22, 201e6
- ~-000--

The matter of Israel Stinson, by and through
Jonee Fonseca, his mother, Petitiqner, versus UC DAVIS
Children's Hospital; Kaiser Permanente Roseville Medical
Center - Women and Children's Center, Defendants, Case
number S-CV-0037673, came regularly this day before the
Honorable MICHAEL JONES, Judge of the Superior Court of
the State of California, in and for the County of
Placer, Department Number 43 thereof.

The Petitioner was represented by ALEXANDRA M.
SNYDER, attorney at law, acting as Counsel.

The Defendants were represented by JASON J. CURLIANO
and DREXWELL M. JQNES, Attorneys at Law, acting as their
Counsel,

The following proceedings were had, to wit:

--c0o--
THE CQURT: All right. Let's call the matter of
Israel Stinson vs. UC Davis Children's Hospital, et al.,
effectively Kaiser is the party who is present here for
these proceedings.
We have the parents who are present for
Tsrael -- good morning to you folks -- who is

represented by Ms. Snyder. We also have on behalf of

M.0.A. DEPOSITION REPORTERS
RUTH E.: DIEDERICH HUNTER, CSR NO. 4952
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the Kaiser facilities Mr. Jones here once again.

Geood morning.

MR. JCNES: Good morning, your Honor.

THE CQURT: And you have somebody else with vyou
at counsel table.

MR, CURLIANOQO: Gooed morning, your Honor.

Jason Curlianc on behalf of the Kaiser Foundation
Hospitals.

THE COURT: Good morning, Mr. Curliano.

Good morning again to each of you here,

We are on this morning, as you all know, for
discussion of theirestraining order that was issued
previously and then extended by this Court to today's
date and time for additional information to see where we
stand with respect to dissolution of that restraining
order or where we go from here.

So who wishes to speak first and give me an

update?
MR. CURLIANO: Your Honor, Jason Curliano.
Counsel and I had & chance to speak before the
hearing this morning. I think, through some mutual
cooperation, discussions we have had this morning -- and

I'll let Ms. Snyder provide the Court with the
specifics -- the child in this very unfortunate case is

going to be .transferred to Spokane.

M.O.A. DEPOSITION REPORTERS
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MS. SNYDER: Yes.

MR, CURLIANO: I have spoken with our treating
doctor who festified last time, Dr. Myette. He's going
to work in cooperation with not only the transport
agency once we get the specifics, but the receiving
physician in Spokane. They are going to make sure the
child is stable, appropriately transported. It's hoped
that that will take place today, possibkbly tomorrow.

And, agaiﬁ, Ms. Snyder can give more of the
specifics. But we had discussed setting a return date
for next Wednesday, and the hope 1s, barring any
complications or hiccups, that the matter should be
taken care of, and that Kaiser will have provided what
the family needs to get the child transported in the
next day or two.

THE COURT: Thank you, sir.

Ms. Snyder?

M3. SNYDEﬁ: Yes. That's -- that's correct. So
we have reached an agreement. Right now we're just
walting to get the cell phone number from the receiving
doctor, the head of the PICU unit up at Sacred Heart
Hospital in Spokaﬁe, and that physician's name 4is
Pater Graves. |

There is a life flight that's on standby

prepared to transport Israel today. Sc barring another

M.0O.A. DEPOSITION REPORTERS
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emergency, anothef emergency flight that they have to
make, we're hoping to be able to arrange that for today.

THE COURT: Correct me if I am mistaken, then.
What I'm hearing is the parties believe they've worked
out something that's in the best interest of each of the
parties and to the parents,

Just parenthetically, most lawyers will tell you
that it's always best for the parties to try to work out
something; okay?

MS. FONSECO: Okay.

THE COURT? To use the crass word of settlement,
that isn't appropriate here, but, in essence, that's
what I'm referring to. It's often best for the parties
to work these thiﬁgs out because then things are in your
own hands. You control ultimately what happens, and you
don't place that control intc the hands of somecne else.
Even if it i1s something that you may not entirely agree
with, at least the control of it is in your hands; okay?
S0 I hope you understand that.

M3. FONSECO: Okay.

MR. STINSON: I do.

THE COURT: And I know full well that Kaiser
understands and appreciates that.

So if I'm hearing correctly, you want to

continue the restraining order that is in place now

M.O.A. DEPOSITION REPORTERS
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until Wednesday?

MS. SNYDER: Yes, your Honor.

MR. CURLIANO: Yes, your Honor.

THE CQURT: And that would be at 9 o'clock in
this department, and that would be April 27th, 2016,
under all the terms and conditions that were previously
indicated in the restraining order of last week, of the
April 15th restraining order.

MS. SNYDER: Yes. The only thing that I would
say, that if -- if the physiciansg agree that Israel
needs something just to prepare him for transport, that
that is something that they would -- that they would
discuss and then would not -- whatever they agree on
would not be in any way limited by the oxder that is in
place right now. |

MR. CURLIANO: I don't foresee any problem with
continuation of care and appropriately stabilizing the
child, I spoke with Dr. Myette, and he's just waiting
for a phone call or number to make the call to the
physician in Spckane.

MS. SNYDER: Okay.

THE COURT: All right. Tentatively that appears
to be acceptable to the Court. And I say tentatively,
because let me brdach ancther issue that, frankly, I

have been thinking of, and obwviously wanted to discuss

M.0.A. DEPOSITION REPORTERS
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here this morning, and in large part i1s based upcn the
opposition that I received last evening from Kaiser as
to the continuation of this restraining order, and that
is, the Court made arrangements to have county counsel
here -- and I see that Mr. Coffman is present on behalf
of the county public guardian -~ as to whether or not
this Court should:appoint the Director of the Department
of the Public Guardian as a.temporary guardian of the
person of the minor child.

I want to hear from each of you on that.

MS. SNYDER: Your Honor, we would ask that that
not be the case; that -~ that the parents would -- would
retain their ~- their role at this time. We do have a
declaration by the parents with regard to the -- the
missed appointments that states -- and I'll get that to
you, but that stafes that many of those appocintments
were rescheduled. There was one medication that was not
refilled. It was one steroid medication, and that was
because Israel became violently 111 when he took that --
that medication. And if you like, you can hear from
Israel's mother regarding that. But his parents have
signed a declaration to that effect.

THE CQURT: That's ockay. I'll accept your
representations right now.

I am just looking more to -- obviously, you'vwve

M.C.A. DEPOSITION REPORTERS
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touched upon the issue -- when I see what was contained
in here on its face, not accepting it as true, but
something that is brought before me, not from a true
evidentiary perspéctive, but giving me knowledge of
something that needs to be inguired upon as a judge when
I see that because it -- it raises, obviously, red flags
in my mind and an issue. Are we in a situation akin to
Dority at that poiﬁt? You know. And, of course, I'm
referring to the Dority, D-o-r-i-t-y, case, madam
reporter. And so that's where I stand.

Yes, sir, Mr. Jones.

MR. JONES;' Your Henor, I den't think -- I don't
think we're there yet. I mean, in Dority, it had
already -- the guardianship had already been put in
place ~--

THE COURT: Right.

MR. JONES; -= and this type of proceeding
occurred.

TEE COURT: Yes.

MR. JONES: So I think we're a little premature.
At this point in time, Israel's parents have full
decision-making authority. And to the degree that
that's going to be challenged, I think that wculd be a
decision of the public guardian in the state. I don't

know if it would be appropriate for Kaiser to chime in

M.O.A. DEPOSITION REPORTERS
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other than reporting what has happened. I don't know
that we would take a position at this point that the
parents -- adverse to the parents regarding the consent
issue.

THE COURT; So 1f both parties are in agreement
right now to continue with the restraining order as
indicated here to the date and the time that I've
indicated, then at this time I would not be appointing
the public guardian.

Mr. Coffman, good morning, sir.

MR. COFFMAN: Good morning.

THE COURT: But what I'm going to do, though,
is -- is keep him in touch with these proceedings and
ask that you be here on the 27th as well, and ask that
you provide ycour information and ~-- c¢ontact information
to counsel for beth sides so in the event that something
does come up that needs to be brought to the attention
of the Court, including appointment, that it will be put
immediately back on calendar.

MS. SNYDER: Yes, your Honor.

MR. CURLIANO: Yes, your Honor.

THE COURT: Do you have something for me?

All right. So does it sound like that's where
we want to go with this at this time, Ms. Snyder?

M5. SNYDER: Yes, your Honor. Thank you.

10

M.O.A. DEPOSITION REPORTERS
RUTH E. DIEDERICH HUNTER, CSR NO. 4952




Case: 16-15883, 05/19/2016, ID: 9982725, DktEntry: 12, Page 142 of 335

10

11

12

13

14

15

16

17

18

15

20

21

22

23

24

25

THE COURT: Mr. Jones?

MR, JONES: Yes, your Honor,

THE COURT: Now, the issue becomes, then, where
I have a restraining order that's in effect until
April 27th at 9 o'clock, and you arraﬁge for this
transfer to take ?lace, and let's just, for the sake of
discussion, say that transfer takes place at 9 o'clock
tonight or anytime in between now and then, I still have
a restraining order that's in place. And what's the
legal effect of that upon Kaiser even if you do release
him and -- to continue with the care that I've directed
within the restraining order? I need someone to touch
upon what you have discussed with respect to that.

MR, CURLIANO: Your Honor, what Kaiser would
propose, subject to the Court thinking that this is
appropriate, is that the restraining order be modified
to state that it dissolves when -~ and it could be when
the transport -- when the patient is picked up by the
transport company and has left the Kaiser facility.

We could also -- another optiocn would bhe we
could immediately report back, advise the Ccourt, and
show up the following day so that the TRO could be
dissolved in court.by your Honor.

TEE COURT: That will be difficult to do if that

happens tonight given that we are at the weekend. Of

11
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course, included within all of this i1s how that transfer
process is to take place. Is Kaiser obligated to
continue to maintain and release the minocr child with
the mechanical devices that have been employed at this
time? Have you talked about all of those sorts of
issues and things?

MR. JONES: I've spoke with Dr. Myette, and the
assumption -- and T hate using that word, but we were
running fairly quickly this morning -- is that the vent
and the rest of the equipment that's necessary,
including the peréonnel to take the child, stabilize
him, offer the same assistive devices, medications, that
that would be done by the transport company.

I think from our perspective, and if the Court
would like, if we need to take a little more time to get
the phone number of the transport company and put our
physician, Kaiser physician, Dr. Myette, in contact with
them, I might be able to report back to the Court
specifically how this is going to be accomplished.

THE COURT; Here's what I would like, then.

Ms. Snyder, do you have any comments on what
Mr. Curlianc has just indicated?

MS. SNYDER: No, not at this time.

THE COURT: Here's what I would like, Folks, I

think this makes sense. I think you folks need a little

12
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more time this morning to iron out some of these things
and to give more informative information that can be
couched within an order; okay? With these details.
Because I -- I want to make sure that both parties are
covered here, that the parents understand who is
responsible for the employment of medical and mechanical
devices, and to what extent Kaiser is, to what extent
Kaiser is absclved or dissolved of any further
requirements under the restraining order upon transfer
of that. These things still need to be worked out,
including the names, as vou say, and exactly who would
be appropriate for transferring. Because I also don't
want to give an order out there that allows Kaiser to
transfer in vague terms which would essentially allow
anyone to come in and -- and obtain the minor child.

MS. SNYDER: Uh-huh.

THE COURT: Sc I do want these specifics to be
more —-- better formalized so that we can prepare an
appropriate order here.

MR. JONES: Your Honor -~ your Honor, just in my
mind, T would think that once the patient is discharged
from the hoszpital would sort of be a point where a
restraining order would become just inapplicable or, you
know, moot,.

THE COURT: Okay. That makes sense. You folks

13
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talk about that, though; ckay? And then we'll draft a
more formal order, then, after hearing.

How much do you -- heow much time do you think
you're going to need this morning to do these --
accomplish this?

MR. CURLIANO: Dr. Myette is available as socon
as we have the information available.

MS. SNYDER: Yeah. I am just checking to see.

THE COURT: Here's what I am thinking. Let me
provide this information to you as well. I have a jury
trial -- I have a jury that's coming bkack at 10:30. I
could adjourn that proéeeding an hour after that at
11:30 if that's eﬁough time, if you believe -~-

M3. SNYDER: That should be.

THE CCOURT: -- in order for you to make these
telephone calls, communications, however it is we deal
with these things now with all of these cell phones and
smart phones and everything. But whatever you need to
do and accomplish so that you can get this infermation
for each of your respective clients and get the detailed
information presented so that the Court can prepare an
appropriate order after hearing.

Does that make sense, or are you going to need
more time?

MS. SNYDER: I think that should be sufficient.

14
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So it looks iike I've got a call, and I'm hoping that
call has information that will allow the doctors to --
to immediately connect with one another.

THE CQOURT: I want somebody to couch cut and to
write out in longhand right now the terms that -- the
specific terms and details that you agree upon, and each
side sign the bottom of it, Longhand is okay. But that
way I knew and I will accept that each ¢f you have
agreed upon those terms, and then I will prepare a more
formal order based upon that infeormation I receive.

Fair enough, Ms. Snyder-?

MS. SNYDER: Yes, vour Honor. Thank you.

THE COURT: Mr. Jones? Mr., Curliano?

MR. JONES: Yes, your Hoenor.

MR. CURLIANO: Yes, your Honor.

THE COURT: Okay. Let's do that. And let's
reconvene at 11:30, then; okay.

MR. CURLIANO: Thank you, your Honor.

MR, JONES: Thank you.

THE COURT: Thank vyou, Folks.

Mr. Coffman, T —-- I'll leave that up to you,
having a private discussion with them, and if they think
you don't need to be back, that's fine with me; okay?
Otherwise we'll see vou on the 27th.

MR. COFFMAN: Thank you, your Honor.

15
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THE COURT: Thank you, sir.

MR. STINSON: Thank you, your Honor.

THE COURT;: Thank yocu.

(Another matter heard.)

THE CQURT: All right., Calling the matter of
the mincr child Isfael Stinson. Good morning, Folks.
If you want to make your way up.

Thank you for yourrpatience this morning as I
went over a little bit. Ms. Snyder is present. I note
that Ms. Fonseca and Mr. Stinson are not present,
though. You're aﬁthorized to present the matters here
without them being present?

MS. SNYDER: Yes, I am, but they are on their
way in.

THE COURT: Okay. On their way, meaning what?
Just a few minutes, perhaps?

MS. SNYDER: Yeah. They were right outside the

door.
THE COURT;' Ch, okay.
MS. SNYDER: We can get started, your Honor.
THE COURT: All right. Mr. Curliano and

Mr. Jones here. As T am speaking, I see now that

Mr. Stinson and Ms. Fonseca are making their way in now.
Good morning, folks. Come on up. Come on up.

Good morning again.
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MS. FONSECO: Good morning.

THE COURT: Make vyourself comfortable, folks.
Thank you.

One thing yeu folks may have theought of fthat
came to mind. I was reflecting con this as I was --
trust me, I was paying 100 percent attention to the jury
trial but reflecting alsc on this, something that came
to mind. You may have already thought ¢f it, and it may
just be an issue that we'll decide upon dissolution of
the restraining order. And that's the continuing, if
any, jurisdiction_of the Court or the dismisszal of the
action as it is that is pending now --

MS. SNYDER: Uh-huh,

THE CCURT: -- with the Court. Okay? Aall
right.

Where do we -—--

MR. JONES: So we attempted to get as much
information as possible regarding the logistics of
transferring Israel. We have put together sort of a
list of conditions and terms that the parties both agree
to related to the preoper transport and care, and I can
go through the terms on the record now, or I can just
present them to you on paper form.

THE COURT: Why don't we -- since we have a
record, if -- if ft isn't extremely lengthy, let's just

17
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go ahead and put it on the record now as well.

MR. JONES;:; O©Okay. Shall I read it as it 1is
exactly or --

THE COURT; Sure.

MR. JONES: -- discuss 1t?

THE COURT: Read 1t as it is, and we'll alsco
take a copy, and I am going to mark that. What do we
have? Two pages?:

MR. JONES: Yeah, two pages.

THE COURT: Okay.

MR. JONES: All right,

THE CQURT: Right. And both parties'
representatives have signed it?

MS. SNYDER: I have not signed it vyet.

MR. JONES: She hasn't signed it. Should we do
that first?

THE COURT:. Sure. That way I know that it's
agreed upon,

And what T will do is this will be marked as
Court's Exhibit 1. We'll fiie it, then, rather than
mark it as an exhibit. That way -- yes, that way we
will retain it. |

MR. CURLIANO: Your Honor, can counsel sign as

authorized representatives for both of their respective

clients?
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THE COURT; Yes, sir. That's my understanding,
yes.

And, again, this 1s what yocu folks are proposing
to me. Ultimately my order is golng to be according to

my judgment, but considering what you folks have thought

of here.
All right. Mr. Jones, if yvou don't mind.
MR. JONES: I will try to go slow.
The parties hereby stipulate and agree as
follows:

OCne, the terms of the restraining order issued
on April 15th, 2016, will remain in effect until
April 27th, 2016,.subject to the conditions below.

Two, the parents of Israel Stinson, Israel, are
transferring him to Sacred Heart Medical Center located
at 101 West B8th Avenue in Spokane, Washington,
hereinafter Sacred Heart; to facilitate this transfer,
AirCARELl has been-retained to transport Israel to Sacred
Heart. That was three.

Four, AirCAREl has agreed to transport Israel
with at least one nurse and a respiratory therapist to
monitor and assist Israel.

Five, Sacred Heart has agreed to admit Israel.,.

Six, Kaiser Permanente will cooperate and

facilitate in the transfer and will take the necessary

19
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steps in the ordinéry course to prepare Israel for
transport, and transfer care and support to AirCAREl.

Israel's attending physician at Kaiser Rcseville
will communicate with AirCAREl tc¢ assure they have the
proper staff and equipment to transfer Israel. That was
six.

Seven, Israel's attending physician at Kaiser
Permanente will communicate with the admitting physician
at Sacred Heart to facilitate continuous care and to
assure Sacred Heart is prepared to received Israel.

And eight, the restraining order will dissolve
upon Israel's discharge from Kaiser Permanente Hospital
in Roseville. Discharge means the physical exit from
the hospital. Kaiser Permanente's legal responsibility
for Israel's care and treatment will cease at that time,
period.

Are there any other issues that the Court would
like addressed?

THE COURT: Okay. And then the parties will
return, in any event, on Wednesday, April 27th, at
9 o'clock.

MR, JONES: Correct.

MS. SNYDER: Yes. Umm, I would just like to ask
if for some reason the -- the transfer is delayed

between now and Wednesday, we would still iike the

20
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opportunity -- hopefully that will not -- we'll not have
to -- to do this, but to have Dr. Michel Accad examine
Israel if he, in fact, 1s still at Kaiser. He said he

could be there as early as Monday, but was not able

to -- to be here this past week, so -- and, again, I am
not anticipating having to call him. This is just --
just in case.

MR. CURLIANO: Your Honor, hopefully this
doesn't become an issue. We received information with
the name of Dr. Accad yesterday evening. He's a
cardiologist. Heihas no pediatric specialty. There are
issues that we might have about whether or not he's a
gualified person to do an examination of the child. So
if it becomes an issue, we would -- and I discussed this
with counsel. In_the off chance it does, we may need to
come back up to séek some guidance on the
appropriateness for this physician to do the
examination.

THE COURT: Well, here's my concern with what
I'm hearing right now. What if this transfer can be
facilitated, you know, tomorrow? You know, I -- I'm --
maylbe I am misunderstanding, but I want to make sure
there isn't going to be any unnecessary delay to try to
hang -~

MS. SNYDER: Absoclutely.

21
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THE COURT: -- over until Monday when the best
interest of Israel right now is for him to be
transferred.

MS. SNYDER: The plan is to transfer him today,
so there is a flight on standby for that purpose.

MR. CURLIANO: And I've confirmed with our
treating docteor, Dr. Myette. He is in conversation with
the transport comﬁany and the appointed person, and he
advised me that he can facilitate the transport today.

THE COURT: Okay. I'm expecting that that's
what will take place, then, barring some unforeseen
circumstance on the medical provider's part.

MS. SNYDER: Yes.

THE COQURT: Okay. Anything further on behalf of
the parents?

MS. SNYDER: Not at this time, your Honor.

MS, FONSECO: No.

THE COURT: All right. Anything further from
Kaiser?

MR. JONES: No, your Honor.

THE COURT; Okay. Here's what I.will deo. I'll
draft an order, and if you folks want to be back here at
1:30, I'11l have the formal order hopefully drafted up by
that time. We will be in session in jury trial, so feel

free to just come on in. You are not interrupting;

22
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okay? And we will see —-- at least give you an update as
to how much ilonger it might be, but -- so that ycu'll
have the corder. I think it's impeortant for you to have
that in hand.

And then the last thing is on -- if this
transpires the way that you folks are expecting,
anticipating, also then we will be, on the 27th, making
the determination that this Court would have no further
jurisdiction, as Well as dismissal of the action.

Is that the intent, Ms, Snyder?

MS. SNYDER: Yes, 1t is.

THE COURT: And on behalf of Kaiser, gentlemen?

MR. JONES} Yeg, it is, your Honor.

THE CQURT: Okay. All right, then. Thank you,
Folks.

If anythihg does come up when you get here at
1:30, I'll let you know and we'll see about if we need
te include it or if it's already there, presenting it to
you, and seeing whether or not you're in agreement. And
if not, maybe it's just something I'll do agailinst your
agreement. But we'll put anything on the record at that
point; okay?

MR. JONES: Thank you, your Honor.

MS. SNYDER: Thank you so much, your Honor.

MR. CURLIANCO: Thank you, your Honor.

23
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THE COURT: Thank you, folks.

{Matter concluded.)

MS. FONSECO: Thank you, your Honor.

24
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF PLACER

ISREAL STINSON by and through
JONEE FONSECA, his mother,

Petitioner, Case No.

5-Cv-0037673
versus

UC DAVIS CHILDREN'S HOSPITAL; KAISER

PERMANENTE ROSEVILLE MEDICAL CENTER -

WOMEN AND CHILDREN'S CENTER,
Defendants.

REPORTER'S
TRANSCRIPT

STATE OF CALIFORNIA )
) s8
COUNTY OF PLACER . )

I, RUTH E. DIEﬁERICH HUNTER, Certified Shorthand
Reporter of the State of California, do hereby certify
that the foregoing Pages 1 through 25, inclusive,
comprises a true and correct transcript of the
proceedings had in the above-entitled matter held on
April 22, 2016.

I also cextify that portiocons of the transcript are
governed by the provisions of CCPZ237 (a) (2) and that all
personal juror identifying information has been
redacted.

IN WITNESS WHEREQOF, I have subscribed this

certificate at Auburn, California, on May 1, 2¢l6.

RUTH E. DIEDERICH HUNTER, CSR
License No. 4852

25
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FILED

erior Court of Callfornia
Sep County of F"lacer

APR 22 2016

2IETS

SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF PLACER

ISRAEL STINSON by and through Case No.: S-CV-0037673
JONEE FONSECA, his mother
ORDER AFTER HEARING
Petitioner;
NEXT HEARING:
V.

' April 27, 2016
UC DAVIS CHILDREN'S HOSPITAL; 9:00 a.m.

Depariment 43
KAISER PERMANENTE ROSEVILLE
MEDICAL CENTER-WOMEN AND
CHILDREN'S CENTER,
Respondent

Petitioner and applicant Jonee Fonseca has applied for a temporary
restraining order directed to Kaiser Permanente Roseville Medical Center—
Women and Children's Center concerning rﬁedical care and lntervenﬁon '
provided to her son Israel Stinsoh. TRO proceedings were heard April 14
and 15, 2016, and further proceedings were set for April 22, 2016, 9:00
a.m., in Department 43, the Hon. Michael W, Jones, presiding.

At the April 22 hearing, Ms. Fonseca and Nathaniel Stinson, minor's
father, appeared with Alexandra Snyder, Esq. Jason 1. Curliano, Esqg., and
Drexwell M. Jones, Esq., appeared for Kalser Foundation Hospitals. At the

-1 -




NN RN NN NN NN R 2 el R
\DOO\IO’\U‘!-P—-MNI—*OLDOO\IONMLL’:K;ﬂS

W 00 N O Ul s W N

Case: 16-15883, 05/19/2016, ID: 9982725, DktEntry: 12, Page 159 of 335

court's request Roger Coffiman, Esq., Senlor Deputy County Counsel for
Placer County was also present, representing the Placer County Public
Guardian. _

Petitioner and respondent have reached a stipulation concerhing the
present circumstances and the TRO. The parties' written stipulation,
executed by counsel, has been filed.

Adopti_ng the agreément of the parties, the court orders as follows:

(1) Jonee Fonseca and Nathaniel Stinson shall transfer Israel Stinson
to Sacred Heart Medical Céni:er, 101 West 8th Avenue, Spokane,
Washington, which has agreed to admit Israel;

(2) Transportation of Israel to Sacred Heart shall be by Air Care 1;

(3) Kaiser will cooperate with and facilitate Israel's transfer and will
take necessary steps, in the ordinary course, to prepare Israel for transport,
and will transfer care and suppdrt of Israel to Air Care 1;

(4) Israel's attending physician at Kaiser Roseville will communicate
with Alr Care 1 to assure they have proper staffing and equipment to |

transfer Israel; _
(5) Israel's attending physician at Kaiser Roseville will communicate

'with the admitting physician at Sacred Heart to facilitate continuous care

and to assure Sacred Heart is pr’epared to receive Israet;
(6) The restrainihg order currently in place, which requires that
(a) Kaiser shall continue to. provide cardio-pulmonary support
1o Israel Stinson as is currently being provided;
(bj Kaiser shall prbvide medications currently administered to
Isi*ael; however, physicians or attending staff may adjust medications
. to the extent possible to 'rﬁaintain Israel's stability, given his present
condition; | ‘
(c) Kaiser shall continue to provide nutrition to Israel in the

manner currently provided to the extent possible to maintain Israel's

-2 -
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stability, given his present condition;
shall continue in effect uni:il and shall automatically dissolve upon the eariler
of: '
(a) Israel's discharge from Kaiser Permanente Hospital in
Roseville; for this purpose, discharge means Israel's physical exit
from the hospital; or _
(b) Wednesday, April 27, 2016, 9:00 a.m.
Kaiser's legal responsibility for Israel's care and treatment will cease when
the restraining ordeér dissolves. '
(7) This matter is set for further proceedings April 27, 2016, 9:00
a.m., in Department 43. If the restraining order has dissolved pursuant to

|paragraph (6), supra, the court intends to dismiss this action. The parties

have stipulated that the court will thereafter have no jurisdiction over

minor, petitioner or respondents under this proceeding.
IT IS SO ORDERED. '

DATED: April 22, 2016
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1 SUPERIOR
CALIFORNIA 2
OF PLACER

3

COURT OF THE STATE OF

IN AND FOR THE COUNTY

--00o- 4 DEPARTMENT

NO. 43 HON. MICHAEL W. JONES, JUDGE

5 ISRAEL STINSON,

)
}
6 Petitioner, )
)
)

7 vaersus
0037673

8 UC DAVIS CHILDREN'S HOSPITAL, ET AL,

9 Defendant.

10

11

12

13

14

15

16

APPEARANCES :

17

FOR THE PETITIONER:

FOUNDATION 18
SNYDER, ESQ.

19

20

Case No.S-CV-

~-=-000--
REPORTER'S TRANSCRIPT
WEDNESDAY, APRIL 27, 2016
PETITION HEARING

-—o00o-

LIFE LEGAL DEFENSE
BY: ALEXANDRA

P.O. Box 2015
Napa, California 94558
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21 FOR THE DEFENDANT: BUTY & CURLIANO LLP
BY: JASON

CURLIANO, ESQ.

22 DREXWELL JONES, ESQ.
555 12th Street, Suite

1280 23 Oakland, California
94607
24
25

Reported By: MELISSA S. SULLIVAN,
CSR13843

ROSEVILLE, CALIFORNIA
WEDNESDAY, APRIL 27, 2016
--00o--

The matter of ISRAEL STINSON, Petitioner,

versus UC DAVIS

5

CHILDREN'S HOSPITAL, ET AL, Defendant, case

number S-CV-0037673,

6

came regularly this day before the Honorable

MICHAEL W. JONES,

7

Judge of the Superior Court of the State of

California, in and 8 for the County of Placer,

Department Number 43 therecf. 9 The

22
23
24

25—
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Petitioners were represented by Alexandra Snyder,
10 acting as their Counsel. 11 The
Defendant was represented by Jason Curlianc and 12

Drexwell Jones, acting as their Counsel.

13 The following proceedings were had, to wit:
14 --000-15 THE
COURT: Let's -- calling the matter of Israel Stinson.

16 This is case S-CV-0037673. Ms. Snyder is present
on behalf of

17 Ms. Fonseca. I see that Mr. Stinson is also
present, and I'm

18 saying limiting to Ms. Fonseca in that matter
because that's

19 initially who the petition was filed on behalf of
or through, I

20 should say. Mr. Jones is present on behalf of
Kaiser along with 21 Mr. Curliano. Good morning to

each of you. Make yourself comfortable, folks.

22
23
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I also note that Mr. Coffman is present
from county counsel on behalf of the public

guardian. Good morning, sir.
Thank you for being here.

MR. JONES: Your Honor, we also have two
representatives from Kaiser here, Jjust so it's
noted for the record.

THE COURT: Okay. And their names?

MR. ROBINSON: Richard Robinson.

5 THE COURT: Richard. I'm sorry. The last
name?

6 MR. ROBINSON: Robinson.

7 THE COURT: R-0O-B-I-N-S-0-N?

8 MR. ROBINSON: Yes, Your Honor.

9 THE COURT: Thank you.
10 MS. MORENO: And Laura Moreno, M-O-R-E-N-0O.
11 THE COURT: All right. Both

representatives with Kaiser.

22
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12 Thank you. And good morning to each of you as
well.

13 MS. SNYDER: Good morning, Your Honor.

14 THE COURT: All right. We are on today for
the status of

15 the extended TRO, if you will, and I received a
status report 16 yvesterday that is signed by -- on
behalf of each of the parties.

17 Appears to be -- is that your signature, Mr.
Jones"?

18 MR. JONES: Yes, it is, Your Honor.

19 THE COURT: Okay. And, Ms. Snyder, I can
read that one.

20 All right. Each of you submitted this joint
status report.

21 Where are we, folks?

MS. SNYDER: So as you are aware, we
believed that on

Friday that we had a facility hospital in Spokane

that would accept the patient Israel.

22
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Unfortunately, at the last minute, they had second
thoughts and they backed out. We had at that
time a life flight available. We still have that
life flight on
standby and paid for. Dr. Myette has spoken with
the life- flight director, so he is aware that
they are ready to transport Israel.
5 At this time I do have an affidavit from a
forensic

6 intelligence analyst and also a pathologist who
has experience

7 with these kinds of cases. She became involved a
week ago. I

8 have a declaration that she submitted saying that
she is

9 currently putting together a -- what is called a
home care team 10 to transfer him to a home setting,

but that is basically set up 11 like an ICU with

monitoring in a home.

22
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12 I also have an e-mail from the CEO of the
International

13 Brain Research Foundation, Dr. Philip Defina,
stipulating that

14 he can provide a neurologist to do the
diagnostics and the 15 intervention; and we have a

pediatrician on standby as well in 16 that

eventuality.

17 I also note that Ms. Fonseca informed me
this morning that

18 Healthbridge, which is a long-term acute care
facility that --

19 honestly, I did not know that those facilities
existed for

20 children until yesterday afternoon. So at that
point we began

21 making calls, and I believe Dr. Myette is speaking

with or has spoken with somebody from that
center. So we are working very hard.

22
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We -- honestly, it's -- I'm making calls as
much as I can to try to find a facility and now
working on these long-term
22
23
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acute care facilities that care for patients in --
exactly like
Israel -- in that situation that are on -- that
are

ventilator-dependent on long-term support. So
that is what we

are looking for right now, and that is why we've
requested

5 additional time, and I wanted nothing more than
to come here by

6 myself today and say that Israel had been
transferred, and 7 unfortunately that decision

was out of my hands.

8 I will also say that Angela Clemente, the
forensic

9 pathologist who I have the declaration from, she
is undergoing

10 currently treatment for liver cancer. So she
became involved a
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11 week ago. The following day she had chemo
therapy, so that put

12 a significant dent in her ability to make
progress on this case

13 until -- until Friday and then -- or until
Monday. So that is

14 essentially where we are, but we are -- we are
confident that we 15 can find especially a long-term
acute care facility.

16 We have asked the hospital. Some of the
facilities have

17 requested that Israel have a breathing tube
rather than a 18 ventilator. The ventilator can
cause some problems over time.

19 There's bacteria that can accumulate in the
mouthpiece and

20 things, and a breathing tube is a much more
secure way to assure
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21 that -- ensure that he gets the oxygen that he
needs and also a

gastrostomy, a feeding tube, for, you know, when
he is able to

receive nutrition that way. So right now he's
only received dextrose, essentially sugars, since
April 2nd, so he has not really received any
nutrition since that time.
I also want to report that for a long time
Israel did not

make any movements whatsoever, and on Sunday he
began making

movements that -- in response to his parents
speaking to him,

touching him. I have a video of that. I don't
know if the

5 Court is interested in seeing that, but -- so
that's a huge
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6 change in his condition because that did not
occur before, and 7 notably that occurred after he
received some thyroid -- a small 8 amount of
thyroid, but some thyroid medication.

9 And I also have an affidavit from Dr. Paul
Byrne who is at

10 least a neonatclogist. I honestly believed he
was a pediatric

11 neurologist. But he has looked at Israel's
records and believes 12 that the additional thyroid
helps with the brain function. 13 Here's the
affidavits. I have the affidavits and the e-mails
14 from -15 MR.

CURLIANO: I have it.

16 MS. SNYDER: We would really like to
continue working with 17 the hospital. We are
grateful for what the hospital has done.

22
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18 On Monday evening, the -- Dr. Myette noted that
Israel was

19 becoming anemic and ordered a blood transfusion.
We are very

20 grateful for that procedure that was done to, you
know, to help

21 his condition; and, again, we want nothing
more than to have Israel transferred out of
the Kaiser facility to another facility.
I would also like to note, Your Honor, that
we are working with this team in New Jersey for a
reason, and that is because
New Jersey is the only state in the nation that has
a statute

that will allow -- well, first of all, they don't
allow a

declaration of brain death in cases where the
family's deeply

22
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held beliefs -- where the family has deeply held
beliefs that a 5 patient is not dead until their
cardiopulmonary functions cease.

6 So ~~- and I realize we are in California;
but had Israel

7 been in New Jersey at this time, there would be
no declaration

8 of brain death; and we could get him transferred
to a number of

9 facilities across the nation, including a
specialized facility

10 in Pennsylvania that had agreed to take him; but
then we found

11 out that Pennsylvania has a statute that
prohibits taking 12 patients who have a
declaration of brain death from another 13 state.

14 So -- but in New Jersey the parents can
petition the court
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15 to have the declaration of brain death revoked;
and that would

16 also open the door for long-term treatment at a
facility like,

17 for example, Saint Christopher's in Pennsylvania
that

18 specializes in cases like this; and I spoke to a
doctor there,

19 Dr. Frank Nesby, and he said they have many
patients that are in 20 Israel's condition. They
don't do a brain death exam there.

21 They just care for those patients according to
the wishes of the family. That's how that
facility handles these patients.

Again, there's -- different states handle
this in different ways. Different hospitals
handle this in different ways. We are grateful,

again, for the efforts that Kaiser has
22
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made; and we really do request a little bit more
time to -- to

facilitate this transfer and, if necessary, to
facilitate a

transfer to a home-monitoring facility in New
Jersey; and I can provide the Court with a
declaration to that effect.

5 I'm sorry. Can I -- I would just like to
also mention one

6 more thing. So I've locked through Israel's
medical records, as

7 has Dr. Byrne, and I want it to be noted also
that on April 4th

8 UC Davis did their first brain exam. And in that
exam it was

*) recorded that Israel was not in a coma; and under
the American

10 Association of Neurology guidelines, which are

the accepted 11 medical standards under the
22
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statute in California, the patient 12 must be in a

coma to do a brain death exam.

13 So that's of grave concern to us because,
subsequent to

14 that, there was another brain test done; and that
brain test

15 involved an apnea test. The apnea test, as Dr.
Myette testified

16 to -- the patient is removed from the ventilator,
and the carbon

17 dioxide in their blood is increased to a certain
level in order 18 to provoke a respiratory
response. The apnea test can cause 19 brain --
actually cause brain damage.

20 So if there was a brain exam done without
this patient

21 being in a coma, subsequently followed by an
apnea test, we
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don't know whether the apnea test itself could
have contributed

in some way to Israel's declining condition. We
do know that there was movement. Prior to that
time, the doctors had said your son will have
brain damage, but they did not mention brain death
at that point. So -- and that was early on.
I have the copy of the medical records,
that page, that
shows that the patient -- it says, "Patient
in coma: No." THE COURT: I trust what
you are telling me.
5 MS. SNYDER: Okay.

6 THE COURT: But the question becomes this:
If I -- and

7 tentatively in my mind I have done this analysis
-— if I
22
23
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8 disregard what happened at UC Davis in terms of
their

o determination, didn't this court receive
information that Kaiser

10 has conducted two independent determinations, one
by Dr. Myette

11 and one by -- I forget the subsequent doctor's
name. Forgive 12 me. But the testimony from Dr.
Myette was that that's what 13 happened.

14 MS. SNYDER: Right. But although we would
not consider

15 those independent brain exams because those were
done at Kaiser, 16 obviously so, and we did ask for
time to have an independent

17 evaluation. I had a -18 THE COURT: I
understand. But 7181 says a determination 19

confirmation by another physician.
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20 MS. SNYDER: Uh=-huh. Right. And I did
have a

21 cardiologist lined up from -- he's affiliated
with UC San

Francisco, and I don't know why the -- he backed
out, but I have

heard from other neurologists that there is a lot
of pressure in cases like this. They are
concerned that there's going to be a lot of media
exposure. We have intentionally really kept that
to a minimum in order to facilitate working with
the hospital.

Again, the goal is just to get Israel out and
into another

facility; and we are working very, very hard to
make that

happen. This is -- I mean, again, I spent the
last two days
22
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3

4

5 only making these phone calls, you know, in
addition to the -- a

6 few other people that we have; and as we get

more people, those 7 pecple make calls; and I am

confident that we will find a 8 facility so -- and

I thank you.

9

THE COURT: Thank you. I appreciate the

pressure that

10 outside physicians can speak of, but there is no
greater
11 pressure than on the people who are here in this

court and the

12

people who are tending to Israel right now and no

greater 13 pressure on anyone other than Ms. Fonseca

and Mr. Stinson at the 14 height of that pressure.

15

MS. SNYDER: I agree. 16 THE

COURT: So I appreciate what they may have said in

17
22

23
24

25

their comments, but the pressure is here.
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4
18 MS. SNYDER: I do agree with you, Your
Honor.
19 THE COURT: And I'm well aware of the

various statutes
20 across the country, in particular in New Jersey.
Trust me, I 21 have done a lot of research on this
on my own into these various issues.
I have not heard, though, any date, any
timelines. I don't know if you folks have
discussed that, if I get to that point, of what

you are seeking or what these folks are telling
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you; and let me start with this: You mentioned a
couple of declarations or affidavits. Have those
been provided to you folks? I'm speaking to Mr.
Curliano.

MR. CURLIANO: I just received them this
morning. The

5 declaration of Dr. Byrne was Jjust handed to me.
I haven't had a

6 chance to review it, but I did review the other
declaration

7 which made touch on one issue but not perhaps
the bigger 8 procedural issue about what is
required of the statute.

9 I can also add -- and whatever questions
Your Honor has,

10 I'm more than happy to answer -- since about
Saturday afternoon,
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11 Ms. Snyder and I have been in constant
communication via e-mail,

12 phone calls. I think we all left here on Friday
hoping that 13 this would all be resolved, and I
understand for a number of 14 reasons it was not.

15 And I think we can agree that if we were --
at least I can

16 on behalf of Kaiser -- if we were here right now
with a specific

17 representation -- and I even had mentioned to Ms.
Snyder, if you

18 can bring a letterhead from a facility or an
institution saying

19 that they have agreed to accept Israel, even if
there are some

20 conditions associated with it -- and there may
be the placement 21 of a trach and the feeding tube

-=- that would be a different issue for us.
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But what we are presented with today under
California law is no declaration, testimony, or
even identifiable expert or physician who can come

in here and testify that there's a

mistake or that appropriate medical standards were not
followed;

and I can certainly go through the chronology --
it sounds like

Your Honor has it from Davis -- through the
testing that was

done at Kaiser; and I think even if you exclude,
although I

5 don't think there would be grounds for doing
that, the test that

6 was done in Davis, certainly the appropriate
testing was done to 7 follow the guidelines of the

KRaiser; and I don't really think 8 that's in

dispute.
22
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9 The only declaration we now have is the
declaration of Dr.

10 Byrne. When I did speak with counsel this
morning -- and T

11 pointed out -- I think she correctly said that he
is not a

12 neurologist. I think she -- counsel was asked
that question,

13 when Mr. Jones was here, is Dr. Byrne a
neurologist. She said,

14 yves, he is not. That is significant, I believe,
in terms of 15 whether his declaration, which I
haven't read, bears any weight.

16 He's also not licensed in the state of
California. '

17 And I believe certainly any physician that
calls into

18 question whether or not there's been a mistake or
whether

22
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19 appropriate procedures have been followed by
California 20 physicians is commenting on the
standard of care in the state of 21 California.

So I have worked -- I don't think Ms.
Snyder would

disagree with this -- we have worked trying to
find a location -- trying to answer questions
"about a location. Dr. Myette has even spoken with
physicians. I gave him permission to do that; and
counsel said that was fine, calling from out of
state; and apparently none of those physicians
have been able to get their institution to agree

to take Israel.

So the problem we are confronted with on this
Monday is we

5 have =-- I think Your Honor noted this and already
also comments

22
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6 on the competing interest -- we have staff
members and

7 physicians who are taking care of Israel who has
been declared

8 legally dead, and the problem is I don't hear any
end or

9 definite proposal for what can be done to
transfer him

10 somewhere, and I don't fault counsel for that at
all. I'm sure

11 it's a very difficult task she has, but I've got
to weigh that 12 against what my staff and my
physicians are confronted with.

13 And on top of it, it sounds like if a
facility is located

14 somewhere and is identified, there may be a

request that Kaiser 15 physicians do medical
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procedures on the child which may be a 16 problem

in and of itself.

17 THE COURT: Right.

18 MR. CURLIANO: I could certainly go into
greater detail, 19 Your Honor, but I think that kind
of covers the key points that 20 I had.

21 And finally I go back to Dr. Myette. I
wasn't here for

his testimony. I read his testimony. I think he
provided a

very detailed recitation of the medical
procedures, the steps that were taken, and what

the standard of care requires in terms of the

guidelines.

22
23
24
25




Case: 16-15883, 05/19/2016, ID: 9982725, DktEntry: 12, Page 191 of 335

B W N R

MS. SNYDER: Your Honor, we do have, again,
this

declaration regarding the provision of home care,
so that is

something that is currently being arranged. It
is true that, in

order for that to happen, Israel would require a
tracheostomy

5 and gastrostomy; however, I do have a
declaration to that 6 effect, and certainly if we
can set -- we are not asking for an 7 indefinite
period of time.

8 If we could set a period of time to really
pursue, again,

9 these long-term acute care facilities that are
uniquely equipped

10 to care for, for specifically children in

Israel's condition, we 11 would like that. We had
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requested a two-week period of time in 12 order to
do that. 13 MR. CURLIANO: Final comment, Your
Honor, if you don't 14 mind. 15 THE COURT:

Just one second. Thank you. Keep that 16 thought.

17 MR. CURLIANO: I will.
18 THE COURT: The implied, if not couched,
expressed,

19 request is to have this court somehow order
Kaiser to, in

20 essence, provide treatment to a patient whom,
under California 21 law, they have made a
determination of brain death.
MS. SNYDER: I do understand that, and if
that - THE COURT: How would I do that?

How would I accomplish that jurisdictionally and

legally?
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MS. SNYDER: Well, we are asking that
Kaiser would do it.

I mean, they did do a blood transfusion on him.
We are very grateful for that. That was also a

procedure that was done on a patient they believe

is --
THE COURT: I understand.
5 MS. SNYDER: Right.
6 THE COURT: I have taken note of that as

well, and I'm not

7 certain that that rises to any level of a waiver
or anything on

8 their part, but I do have that written here in my
notes in big 9 bold letters when you had mentioned
that that had happened.

10 MS. SNYDER: And I'm not saying that those
procedures are

22
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11 -=- would be necessary for every facility. We
certainly have

12 worked to find fa -- and we'll continue to find -
- and, again,

13 we have a new -- a new type of facility, again,
that I was not

14 aware of until yesterday afternoon that may take
him without 15 being -- without the tracheostomy.
They may do those procedures 16 there.

17 And the life flight is willing and equipped
to take him on

18 a ventilator if need be. So while we would --
that would

19 certainly facilitate a transfer. If he doesn't
have those

20 procedures and if Kaiser cannot or will not do
those procedures, 21 that doesn't preclude a

transfer. So just to be clear about that.
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THE COURT: Thank you. Mr. Curliano, I'm
sorry I interrupted you but -- what you were going
to say, and also in there if you would address the
issue -- not issue, but the information that was
presented earlier in our discussions here about
the movement of Israel in response to the parents
touching and whether that's of any effect here.

MR. CURLIANO: Two things, Your Honor.
First, with

5 respect to the blood transfusion, that's a
noninvasive

6 procedure. I think arguably that would be
consistent with the

7 Court's order. It would be no different than
providing

8 medications. A PEG tube and a trach are
obviously far
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9 different; and that does raise, as the Court
might understand, 10 fairly significant ethical
issues given the finding of death of 11 Israel.

12 With respect to the movement of the child,
I have been in

13 constant contact with Dr. Myette, probably four
or five times a

14 day since Friday. I have been told that the
child's condition 15 has not changed from the
baseline status that resulted in his 16 signing the
certificate of death.

17 I was informed apparently there may have
been something

18 posted on Facebook or something of a video of the
child. I

19 haven't watched it. I certainly could reconfirm
with Dr. Myette
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20 of what he has told me and what he has testified
in court. 1It's

21 my understanding -- I'm not a physician -- that
this

occasionally might happen, but it has absolutely

nothing to do with an indication of brain
function whatsoever. And I haven't seen the
video.

The last point I wanted to make, which I
think is an
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important one, if we put aside -- and I have said
this three or four times, but I think I need to
again -- that counsel and I have worked together -
- I understand their position and what they are
trying to do, but there's a legal process that the

5 legislature has put in place in the state of
California, and

6 what we have right now is a petition signed by an
in pro per

7 individual. It appears to have been with the
assistance of 8 counsel, if you read through it,
which is not the issue.

9 We have no declaration from a physician or
expert. We

10 have nothing specific to a particular entry in a
medical record

11 or evaluation that was done that was a mistake or
didn't follow
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12

appropriate guidelines; and I don't think that

exists, putting

13

aside the comment of what was done at UC Davis;

and without that

14

foundational showing, although there has been

cooperation, I

15

think some good faith in trying to transfer the

child, I think

16

we are in a position now where we don't have

finality; and

17

arguably we don't have the procedural

requirements being met

18

that have the evaluation that needs to be done

under Dority; and 19 this is approximately two weeks

after the child was declared 20 dead.

21
in

22
23
24
25

MS. SNYDER: And just to go back to Dority,
that case,

the hospital -- it was a younger child, but the
hospital waited
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30 days between brain exams. I understand that
they don't have to do that; but the cases that I
have looked at, even in other states, there is a

period of time that's allowed, even in the

Jahi McMath case. There's a period of time that's
allowed for the parents to -- either to make other
arrangements to go through the legal process and
Jjust to come to terms with the situation that they
find themselves in. And in this case --

5 THE COURT: And Dority recognizes that.
Dority says that

6 as well. It says that, you know, it doesn’'t mean
that the

7 parents are foreclosed or forbidden from
seeking their own 8 independent review. That's

clear within Dority but go ahead.
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9 MS. SNYDER: And, again, we understand that
-- we are not

10 looking for this to go on indefinitely. We have
asked for --

11 for a two-week period of time in order to
facilitate the 12 transfer. Again, it is my

greatest hope that that would happen 13 before

that.

14 We have the flight on standby. We have --
we have all the

15 pieces, and we have now the possibility of him
being transferred

16 into home care. Now, for that, he would need
those procedures;

17 but, again, we are working -- the parents are
contacting and are

18 being -- have calls in -- coming in this morning
from long-term
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19

acute care facilities in California and

elsewhere; and that is

20

an avenue that we have not yet pursued and an

avenue that is, 21 again, that is uniquely created

for a patient in Israel's condition.

22
23
24
25

THE COURT: Anything further, folks?

MR. CURLIANO: Just a final thought, Your
Honor. Two weeks after the temporary -- and that
may be the keyword -temporary restraining order is
signed -- and I do understand the plight that the
family and this attorney is in. Possibilities
just don't get us to where we need to be for an
injunction like this given what the Court has

heard and given how the law is
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5 written in the state of California. 6
THE COURT: And so what is it that Kaiser is
requesting at 7 this time?

8 MR. CURLIANO: Kaiser would ask at this
time that based

9 upon the lack of evidence or even the specific
offer of proof

10 relating to an expert or physician who would
provide testimony

11 that will meet the legal standard to create a
triable issue,

12 that the temporary restraining orxder be
dissolved, and that

13 there be no further court jurisdiction over the
issue of whether

14 or not the certificate of death is appropriately
supported by 15 the necessary testimony of the

guidelines as testified to by 16 Dr. Myette.
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17

THE COURT: And in terms of whether Kaiser

needs to obtain 18 consent for purposes of the

cessation of any mechanical devices, 19 where does

Kaiser stand with respect to that?

20

MR. CURLIANO: I -- there -- my belief,

based upon my

21

understanding of the law, would be, given the

finding of death

by the doctor, that there is no consent

required. The

22

23

24

25

mechanical devices, the medications that have
been provided were pursuant to the court order
which would be dissolved, and therefore, the

status quo would be as it was on April l4th,
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2016, when Dr. Myette declared, unfortunately,
that the child was brain dead.
The certificate of death has been filled
out by Dr.
Myette. It was done so on the 14th. It's my
understanding that
5 it is with the department -- I believe it's the

department of

6

vital statistics -- there may be a subgroup

within there -- and 7 the only part that has not

been completed is the disposition of 8 the remains

by the parents.
9 MS. SNYDER: Your Honor, I would also like
to at this time
10 note that California law does require a -- an
accommodation --
22
23
24
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11

religious accommodation in these cases; and we

would ask, then, 12 for the extension of time based

on that accommodation.

13

Again, it is the parents' deeply held

beliefs that their

14

son is -- that life does not end until the

cessation of

15 cardiopulmonary functions, and in some cases that
religious
16 accommodation includes that time to arrange a

transfer to a 17 facility that will recognize the

parents' beliefs.

18

THE COURT: What does that translate to?

What does that

19

mean? Foundationally, what particular religion,

what particular

20
we
22
23
24
25

beliefs, the extent of what duration of time are

discussing, 21 under what basis, all of those
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questions and more that the Court has in its mind
to address that.

MS. SNYDER: So the parents are Christians
and -- of the

Christian faith; and, again, there are -- and
there are many people of the Christian faith, many

people of the Catholic faith

-—- they also have Catholic background that does
not recognize the cessation of life until -- until
the heart stops beating.

As far as a period of time, again, we have
asked for two

weeks. We hope not to need that period of time.
We would be

5 grateful for any additional time at this point.
We have -- we

6 have calls in. We are hoping that those calls
will result in a
22

23
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7 facility that will receive Israel. We are —-- we
have people

8 working literally around the clock to help make
this happen at 9 this point since the transfer did
not happen last week.

10 I have a neurologist in New Jersey who can
-- who can help

11 with Israel's case there. I would imagine that
he could come

12 out here and, under the supervision of Dr.
Myette or another 13 physician or neurologist at
Raiser, could do a -- an exam of 14 Israel and
possibly as soon as this week. |

15 THE COURT: That creates a real side issue
in terms of the 16 ethics and this court's

intervention with ethics and medicine 17 with Dr.

Myette.

22
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18 MS. SNYDER: Okay.
19 THE COURT: I'm not prepared to put him in
that position. 20 MS. SNYDER: Okay. I do

understand that's been done in 21 other cases.

THE COURT: You had mentioned some
declarations that you wanted to file with the
court. I do want to see those, please.

MS. SNYDER: Okay. And just to clarify,
one is an e-mail stipulating that the CEO or the
neuropsychologist who runs the International Brain
Research Foundation has a neurologist that he
works with who will treat Israel.

THE COURT: Mr. Curliano, you loock like a

person who has to say something.

5 MR. CURLIANO: I do. Just two briefs
points, Your Honor.

22
23
24
25




Case: 16-15883, 05/19/2016, ID: 9982725, DktEntry: 12, Page 210 of 335

s W N R

6 Because the Court does have Dr. Byrne's
declaration -~ which I 7 have not had an
opportunity to review, but I'm familiar with Dr.

8 Byrne's testimony in trial courts. I have
reviewed it -- I can

9 make an offer of proof -- and I don't think
counsel will

10 disagree with this -- that if Dr. Byrne was
qualified to testify

11 -- we don't think he is in this case -- his
testimony is 12 quote/unquote brain death is not

real death.

13 Dr. Byrne's opinion is right or wrong but
is contrary to

14 California law, if the California law is
incorrect, because it

15 defines brain death in a way that, in his
opinion, is not actual

22
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16 death; and that is really the sum total of
opinions that I have 17 seen; and he testifies

fairly consistently in cases.

18 The second point is, I think, when counsel
was talking

19 about reasonable accommodations, she was talking
about Health

20 and Safety Code Section 1254.4, which the Court
is familiar
21 with. And I think there's two points that I
need to make, and one of them is a representation
that I can make as an attorney for Kaiser.
Kaiser has made an assumption during this

past few weeks that there definitely is a

religious component to this. We know

22
23
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that because we know the organization that Ms.
Snyder works for, and I don't mean that in a
pejorative way, but we know that that is a
component of what is being done here. There also
have been discussions with family members.

5 So the things that Kaiser has done separate
and apart from

6 whatever was required by court order have been
part of the

7 reasonable accommodation that Kaiser has been
providing based

8 upon what it understood as primarily a religious
and perhaps a 9 philosophical disagreement about
the determination of death.

10 The statute is also very clear on two
points, and many of

22
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11 these statutes may not be that clear, but it
talks about a brief 12 period of time for an
accommodation. I think certainly under

13 these circumstances two weeks -

14 THE COURT: A reasonably

brief period.

15 MR. CURLIANO: Reasonably brief. And it
also does say

16 under subsection (e) that there shall be no
private right of

17 action to sue pursuant to this section. I know
there isn't a

18 lawsuit directly related to this section, but it
makes me

19 question how mandatory this section is as it
relates to the

20 issue we are dealing with today; but I guess the
bigger issue

22
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21 is, I think, we have a two-week period of time
where Kaiser has provided accommodations through
me, through my office, through our physicians,
through our nurses.

THE COURT: And really, what it comes down
to, 1254.4 is it's the subsection (d) that
addresses reasonable and defines reasonable from
Kaiser's perspective; and that is care and time,
to paraphrase -- and correct me if I'm stating the
statute incorrectly -- that is being taken away
from other perspective patients or those of need
of urgent care. I think those are the

5 words to that effect. I can look it up exactly,
but that's what

22
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6 I recall the definition of reasonable is under
this statute as 7 well; and I have heard from Dr.

Myette on those issues so...

8 MS. SNYDER: I mean, we were not notified
that this period

9 of time was associated with religious
accommodation, and that's

10 one thing, and I think the organization that I
work for is not a

11 religious organization per se. I think that's
completely

12 irrelevant to the facts at hand. And the brief
accommodation is

13 for all purposes; and, again, the reasonable
accommodation, as 14 you noted, is specifically for
this religious accommodation.

15 THE COURT: And what amount of time is
that?

22
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16 MS. SNYDER: Again, in other cases, they --
there has been

17 a period of approximately one month. In the
Dority case, it was

18 one month. In the Jahi McMath case, I believe it
was

19 approximately that. There was -- I believe at

the point where 20 we are now there was a two-week

extension granted.

21 THE COURT: There were other extenuating
circumstances in both the Dority and the McMath
case. I think we can all agree upon that.

In terms of, again, going back to the
statute itself again, subsection (b) talks about
reasonably being an amount of time for the
patient’'s next of kin to be gathered to come to

the bedside, essentially paraphrasing. That's my

22
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understanding of what that subsection addresses
with respect to reasonable from the patient's
point of view. 2Am I incorrect?

5 MS. SNYDER: I do believe, though, in the

Jahi McMath case

6 that the religious accommodation did entail
allowing time for

7 that transfer to occur; and, again, that was not
an indefinite

8 period of time. There was -- but there was
another two-week

9 period —-- and I'm not sure what the extenuating
circumstances

10 would be in that case that are not present in
this case or that

11 there wouldn't be a separate set of

circumstances in this case 12 that would warrant
that additional period of time. 13 THE

22
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COURT: All right. Thank you. Anything further from

14 either of you gentlemen?

15 MR. CURLIANO: Nothing further, Your Honor.
16 THE COURT: Ms. Snyder, anything further?
17 MS. SNYDER: Nothing further.

18 THE COURT: Let me take just a moment to

read these 19 documents that have just been
received. I have the declaration 20 of Angela --
is it Clement or Clemente?
21 MS. SNYDER: Clemente.
THE COURT: Thank you. All right. I
have read and reviewed the documents that
were submitted on behalf of Ms. Fonseca.

Understanding that we are now almost two
weeks into the

22
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initial petition, the temporary restraining order,
the subsequent restraining order, and then the one
after that which leads us here today, I know
during that time from the representations of each
of you that efforts have been made and

5 are continuing to be made to transfer Israel.

6 While it may not be acceptable or
understandable for

7 reasons I can appreciate to Ms. Fonseca or Mr.
Stinson, Kaiser

8 cannot be in a position to where they continue on
for whatever 9 lengthy periods of time to attempt
to find facilities; and I say 10 that given what the
legislature has done here.

11 It isn't an issue with this court of what
the medical

12 providers or the medical profession sees or
decides or
22
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13 determines or their various positions as medical
professionals 14 as to what truly is or is not brain
death or the wvitality of an 15 individual.

16 The legislature in California has passed a
law, and that's

17 what I need to look at and make a determination
as to whether or

18 not that law has been passed, whether or not that
law has been

19 complied with; and that's the essence of that
petition that 20 originally started this was for
this court to make that 21 determination.

The Court allowed time for the parents to
obtain medical

evidence to be presented to this court that the

determinations
by Raiser -- and if you wish to include UC Davis
into that --
22
23
24
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but to the determinations by Kaiser of the two
independent physicians of a determination of brain
death, pursuant to the statute, whether or not those
were done in a medically accepted and approved
manner. After almost two weeks now, I have not
received that. That is not forthcoming to this

court.

5 What I'm going to do is this: Pursuant to
section 1254.4,

6 I am going to continue this TRO to this Friday,
the 29th, at 9

7 a.m. in this department for purposes of Kaiser
now, expressly,

8 with no misunderstanding, providing the next
of kin or the 9 family with that reasonably

brief period of accommodation 10 pursuant to

1254.4.

22
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11 I will include within this extension of the
TRO for a

12 couple of days, and we can make appropriate
modifications to the

13 one that I did last time that, should the family
and Kaiser

14 agree that there is an acceptable facility to be
transferred to 15 during that time, that those
efforts would be done and 16 accommodated.

17 And I base this in large part time-wise as
well as the

18 information the Court received today, and that is
the affidavit

19 from Ms. Clemente. Even though it's dated April
27th, she

20 discusses going back and receiving this on April
20th, so there

21 has been, in her own opinion, a minimum of seven
to ten days

22
23
24

25




Case: 16-15883, 05/19/2016, ID: 9982725, DktEntry: 12, Page 223 of 335

1
2
3
4
that will have been just about the time,
under her own declaration, when we come

back on Friday at 9 a.m.

So to the extent the declaration -- I'm
sorry -- the TRO that was filed on April 22nd
needs to be modified, on page 2, we will strike
"Sacred Heart Medical Center and the reference
therein," and if I say "transfer to an acceptable
facility -- an acceptable medical facility which
has agreed to admit Israel."

Number 2, striking "transportation to Sacred
Heart" to - 5 it would read instead "to an
acceptable medical facility," and I
6 would include "by AirCAREl and/or other
acceptable 7 transportation service acceptable to

both Kaiser and Ms. Fonseca

22
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8 and Mr. Stinson."

9 Number 3 would continue, adding after
AirCAREl, at the end

10 of the paragraph that I had just mentioned about
or other

11 acceptable transportation, whatever the language
was I had said

12 there. Again, in paragraph number 4, after
AirCAREl would 13 include that additional

transportation language.

14 Paragraph 5 would be "with the admitting
physician" --
15 that's striking "Sacred Heart" -- and that

approved medical 16 provider would be included
there in both places, 19 and 20 17 lines, where

that is indicated.

18 I believe the rest of it would be a
continuing line except

22
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19 we would strike on page 3 -- this is continuing
on to paragraph

20 6 that starts on the proceeding page -- item
number B at line 7

21 would read "Friday, April 29th, 2016, 9 a.m."
and, of course, paragraph 7, "setting the
further proceedings" -- as I have

indicated here -- "for this
Friday." Anything
further, Ms. Snyder?

MS. SNYDER: I did have a question. I Jjust
wanted to

22
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confirm that an acceptable medical facility would
encompass or include the arrangements that Angela
Clemente has set forth in her declaration.
THE COURT: I want to hear from Kaiser on
that.
5 MR. CURLIANO: Your Honor, having just

reviewed the

6 declaration, I can see in principle, if it is
something that can

7 be confirmed by my medical providers, it would be
appear to be

8 something that would be appropriate. I can't
make that

9 representation as an attorney, though, but I have
-- in fact, I

10 did that out in the hall. I e-mailed it to the

providers, and 11 I'll find out as soon as we get

22
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out, or I can check right now if 12 the Court would

like.

13 THE COURT: Why don't you go ahead so we
can make this 14 certain for everyone, or as
certain as we can anyway.

15 Mr. Coffman? 16 MR. COFFMAN:
Given the way things seem to be going, Your 17

Honor, could I be excused from these proceedings?

18 THE COURT: Yes, sir. Thank you for being
here, sir.

19 MR. COFFMAN: No problem, Your Honor.

20 MR. CURLIANO: Your Honor, I had a brief

conversation with

21 Dr. Myette about the issue of potentially what

we will refer to as a subacute facility, and I'm
going off the declaration we locked at.

22
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Putting aside whether or not they will
accept Israel, in principle, Kaiser has no
problem, Dr. Myette in particular. We would do
the same things that we would do to prepare the
child for transport to any other facility; and
since the agreement that we had reached last week
that says that Kaiser is no longer
legally responsible for care and treatment, we

would leave the 5 treatment to the facility the
child is being transferred to.

6 The only concern is -- my understanding and
Dr. Myette had

7 mentioned this -- is that a subacute facility,
even if it is in
8 a residence, may require a PEG and a trach before

the -- Israel

9 is transferred. If that's the issue, then that
is not something
22
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10 that Kaiser can accommodate. If it is not, then
we would go 11 back to what we principally agreed
to do which is stabilize and 12 make sure the child
is prepared for transport.

13 THE COURT: Ms. Snyder, with the
understanding -- I think

14 I have made it clear, but I'm not going to order
or direct that 15 Kaiser -- I'm not going to put
those doctors under California

16 law into that ethical dilemma, that they --

17 MS. SNYDER: And I realize this is -- 1
don't know if

18 there's anything -- if this is a liability issue,
if there's 19 anything that we can address with
respect to potential liability

20 or --

22
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21 MR. CURLIANO: If it was -- and that's -
MS. SNYDER: Is that a question of liability
for -- to do those procedures?
MR. CURLIANO: It's a much bigger issue,
Your Honor, and at the top of the list is ethical
considerations.
THE COURT: Right. I understand.
MR. CURLIANO: That's pretty
substantial. MS. SNYDER: I just thought
that, if it were, we could address that.
5 THE COURT: ©Okay. So I'm going to have my

temporary 6 restraining order continued under the
language that I proposed 7 earlier then. Mr.
Curliano?

8 MR. CURLIANO: I know my hand moved up.
It's the Italian
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9 in me. One brief point, because I do need to
make it for the

10 record, I'm not sure if the Court has just
considered the

11 documents that were provided by petitioner today
are formally

12 admitted into evidence; but in particular, with
respect to the

13 declaration of Dr. Byrne to the extent it becomes
part of the 14 record, I don't believe that there's
an appropriate foundation 15 for Dr. Byrne to

provide that opinion.

16 I certainly don't think in this context at
this stage of

17 the proceedings that a declaration has any
evidentiary value;

18 and I don't believe that he is qualified, for

reasons that I 19 think we have enumerated

22
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previously on the record, to provide an 20 opinion

in this case.

21 And finally, I think, without reading it,
if you go to

paragraph 14, that is really his opinion -- and I
think I

articulated it earlier as my offer of proof --
brain death is not true death, and I don't believe
you can have an expert opine that California law

is wrong and his opinion therefore becomes

22
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relevant. I Jjust wanted to say that for the
record.

THE COURT: Thank you. I have read and
reviewed them.

Let me just state this. Let me say a couple of
things here.

Bear with me for a moment before we close out
here. I want to 5 read -- paraphrasing from
Dority:

6 . "In the case before us, we have a petition
. . after the

7 doctors have made their brain death
determination. A portion of

8 the hearing was devoted to medical testimony
which resulted in

9 the court's declaring the infant brain dead. We
find no 10 authority mandating that a court must

make a determination brain 11 death has occurred.
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12 Section 7180 requires only that the
determination be made

13 in accordance with accepted medical standards.
As a safety

14 valve, Health and Safety Code Section 7181 calls
for an 15 independent confirmation of brain death
by a second physician.

16 This is, and should be, a medical problem and we
find it

17 completely unnecessary to require a judicial,
quote, rubber

18 stamp, end quote" -- the word of the appellate
decision in

19 Dority -- "on this medical determination. This

does not mean 20 parents or guardians are foreclosed

from seeking another medical 21 opinion.
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In this case, both the treating and
consulting physicians

agreed brain death had occurred. No medical
evidence was introduced to prove otherwise. The
medical profession need not go into court every
time it declares brain death where the diagnostic
test results are irrefutable," quoting that

paragraph

in Dority at 278.

So that's what I have focused upon here, and
I must follow

the law. That's what I'm required to do. I take
an oath to do 5 that. Citizens expect and demand
that of me, and that's what I 6 have to do is

follow that iaw.

7 The information before me right now has
shown that there's

22
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B a determination of death that has been made in
accordance with

9 accepted medical standards under 7181, that
safety valve that

10 the Dority court refers to, and there has been
independent

11 confirmation by another physician. Similar to
Dority, treating

12 physicians, if you include UC Davis into that and
the subsegquent 13 physicians, it's almost similar in

terms of what happened in 14 Dority.

15 It's important to also note something from
the papers of

16 Kaiser at page 7 in their opposition to the
temporary

17 restraining order that was filed on April 21st.
Paragraph 9,

18 "This is not a situation involving a person in a
persistent
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19 vegetative state where the person is in a wakeful
unconscious

20 state with a diminished level of brain
activity. Rather, 21 Israel's brain has
permanently and completely stopped

functioning.”

Whether there's a disagreement or agreement
between the physicians as to whether that's the
case or what have you, under the law, I have to
make that -- find whether or not that
determination has been made in accordance with

medical

standards.

All right. Therefore, under -- considering
those sections

and finding that those determinations have been
made and there's
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5 nothing further before me to refute it, under
1254.4, though,

6 I'm going to, as I have indicated here, find the
next couple of

7 days to be that reasonable period of time that's
identified 8 under 1254.4. I will see you folks

again this Friday at nine 9 o'clock.

10 MS. SNYDER: Thank you, Your Honor.
11 MR. CURLIANO: Thank you, Your Honor.
12 MR. JONES: Thank you.

13 MR. STINSON: Thank you so much, man.
God bless. 14 (Whereupon,

the matter is c¢oncluded.) 15
| --00o--

16

17

18
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Declarant, Paul A, Byrne, M.D., states as follows:

1. | have personal knowladge of all the facts éontained herein and if called $o testify as a witness |
would and could competently testify thereto.

2. | am a physician licensed in Missouri, Nebraska and Ohio, | aﬁn Board Certified in Pediatrics and
Neonatal-Perinatal Medicine. | have published articles on "brain death” and related topics in the medical

lif"eraturejﬁn Ikerature and the lay press for more than thirty years, have been qualified as an expert

in matters related to central nervous system dysfunction in Michigan, Ohlo, New Jersey, New York,
Montana, Nebragka, Mizsouri, South Caraling, and the United States District Court for the Eastern
District of Virginia,

3. | have reviewed the medical recards of Israel Stinson, a 2-year-ald boy, a patient in Kaiser
Permanente, Roseville Hospital, | have visited Israel Stinson several times. On April 22 whan | visited
him, he was in the arms of his mather. A ventilator was in place. -

4, israel suffers from the effects of hypoxia and hypothyroidism as well as other conditlons that
require continuing medical treatment, '

5. Israel raceives traatment for diabetas Insipidus by medication administared intravenously. The
patlent’s family and | agree this treatment should continue,

6. Israat had asthma attack at home on April 1, 2016, He was taken to Mercy General Hospital ER.
He was intubated and then transferrad to UC Davis Children’s Hogpital. £T tube was removad, Shortly
thereafter, he had difficulty with breathing and suffered & cardiorespiratory arrest. He was intubatad,
placed on a ventilator treated with ECMO. After this, a declaration of “brain death” was made,

7. Israel has been receiving ventilator s\ipport to assist the functioning of his lungs via
endotracheal tube since April 1, Tracheostomy has not been done.

8. . Onapril 4 Cranial Doppler showed "Near totat shsence of blood flow into the bilateral cerebral

hemispheres.”

PATIENT EVALUATION FOR DETERMINATION OF BRAIN DEATH
FIRST EXAMINATION AND APNEA TEST

Patient's Name: lstagl Stingon
First Exam, Date: 4/4/16 Time: 0832 Temp: 36.4 B/P: 100/65 (78)

A. Preliminary Determination
1. Patient in comg: no
A. Cause of coma: p/a
8. Mathod by which comia diagnosed: hfg
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it s recorded zbove on April 8 that Israel Stinson is not in coma.

Then, an April 8, the following is recorded, again as “First Examination and Apnea test,” 5o, which is the
first?

PATIENT EVALUATION FOR DETERMINATION OF BRAIN DEATH
FIRST EXAMINATION AND APNEA TEST

Patient's Naime: |srael Stingon
First Exam, Date: 4/8/16 Tims: 935 Temp: 36.9 B/P: 106/69 (78)

A. Preliminary Determination
1. Patient in coma: no

And again, not in coma,

8(a)  Anapnea test has been done on Israel 3 times. The first testwas April 8. Ha was made acidotic
(pH 7.13) and hypercapneic {pCO2 76). it must be noted that the Dappler still recorded bload flow on
April 4, which was prlor to the first apnea test.

The second apnea test was on April 12, Again hé was made severely acidotic (pH 5.15) and‘ severg
hypercapneic (p €02 76),

Apnea test 3 was done April 14, His pCO2 increased to 82 and pH decreased to 7.15, This was not bad
enough, so no ventilator life support was continued for another 3 minutes, By then the pH was dawn ta
7.0 and the pCO2 increased to extremely high level of 95.

{These tests have, caused fSrae] to have seve srely elevatad lavals of carbon diolde and ceused savare
acldosls These tests could not ‘have helped lsrael Further, the third'timis ias after Israel’s parents

requestad that testing notha'done.

9, israel's only nutrition since April 1 has been Dextrose, the equivalent of 7-Up. He has been
starved of protain, fat and vitamins.

g, Israel's parents requested thyroid blood studias April 17, They were done on April 18, Results
showaed that Israel has hypothyroidism. His parents requested that thyroid be given every 6 hours,
Thyraid was started on Aprit 18, but only once a day,

10, Prior to April 17/18 Israel was not tested or treatad for his hypothyroidism, which has probably
baen present since his cardinresplratory arrest. Thyroid hoermone is necessary for ordinary normal
heafth and healing of the brain, Lack of thyrold harmone may account for his continyed coma. The
following information on the importance of hypothyroidism in cases of brain damage is from published

studies;

A) Shulga A, Blaesse A, Kysenius K, Huttunen HJ, Tanhuanpéd K, Sasrma M, Rivera C. Thyroxin
regulates BDNE expression to promote survival of injured heurons, Mol Cell Naurosel. 2000
Dec;42{4):408-18. dof; 10.1016/}.mcn.2009.09.002. Epub 2009 Sap16.
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Abstract: A growing amount of evidence indicates that neuronal trauma ¢an induce a
recapitulation of developmental-like mechanisms for neuronal survival and regenaration.
Concyrrently, ontogenic dependency of central neurons for brain-derived neurotrophlc factar
(BDNF) is lost during maturation but is re-acquired after injury, Hare we show In arganotyple
hippocampal slices that thyroxin, the thyroid hormone essental for normal CNS development,
Induces up-regulation of BONF upon injury. This change in the effect of thyroxin is crucial to
promate survival and regeneration of damaged central neurons. In addition, the effect of
thyroxin on the expression of the K-Cl catransporter {KCC2), amarker of neuronal maturation, is
changed from down to up-regulation, Notably, previous results in humans have shown that
during the first few days after traumatic brain injury or spinal cord injury, thyroid hormone
levels are often diminished. Our data suggest that maintaining normal levels of thyroxin during
the early post-traumatic phase of CNS injury could have a therapeutically positive effect,

Avellable at: http://www hindaw!.com/lournals/jir/2013/312304/

B) Mourouzis |, Politi E, Pantos C. Thyroid harmone and tissue repair; naw tricks for an ald
hormone? J Thyroid Res, 2013,2013:31.2104, doi; 10.1155/2013/312104, Epub 2013 Feb 25,

Alstract: Although the role of thyrold hormone during embryonic development has long been
recognized, its role later in adult life remains largely unknown, However, several lines of
evidence show that thyroid hormone is crucial to the responge to stress and to poststress
racovery and repalr. Along this line, TH administration in almost every tissue resulted In tissue
repalr after varfous injuries intluding ischernia, chemical insuits, inducticn of inflammation, or
exposure ta radiation, This novet ection may be of therapeutic relevance, and thyroid
hormane may constitute a paradigm for pharmacologic-induced tissue repair/regeneration.

C) Shulga A, Rivera C. Interplay between thyroxin, BDNF and GABA n injured néurons.
Neuroscience. 2013 Jun 3;239:241-52. doi: 10.1016/j.neurosclence.2012.12,007. Epub 2012 Dee

13.

Abstract: Accumulating experimental evidence suggests that groups of neurons in the CNS might
react to pathological insults by activating developmental-tike programs for survival,
regeneration and re-establishment of lost cannections. For instance, in cell and animal models it
wag shown that after trauma mature central neurons hecome dependent on brain-derived
heurotraphic factor {BDNF) trophic suppart for survival, This event is preceded by a shift of
postsynaptic GABAA receptor-mediated responses from hyperpolarization to developmental-
Ilke depolarization. These profound functional changes In GABAA receptor-mediated
transmission and tha requirement of injured newrans far BDNF trophic support ara
interdependent. Thyrold hormanes {THs) play a crucial role in the development of the nervous
system, having significant effects on dendritic branching, synaptogenesis and axonal growth to
name a few. In the adult nervous system TH thyroxin has been shown to have a
neuroprotective effect and to promote regeneration in experimental traums madels,
Interestingly, after trauma there [s a qualitative change in the regulitory effect of thyroxin on
BDNF expression 8s well as on GABAergle transmission. In this review we provide an overview
of the post-traumatic changes in these signaling systems and discuss the potential significance
of their interactians for the development of novel therapeutic strategies,
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The results of test of thyrold function of \srael Stinsan are:
4/17/16 TSH: 0.07 {narmal 0,7-5)
4/17/16: T4: 0.4 (Normal .8-1.7)

Israel’s braln (hypothalamus} Is not producing sufficient TSH, thyrold stimulating
hormone, which has a half-life of onty a few minutes,

If image scans are not sensitive ennugh to detect circulation in hig brain, his brain may
be only functionally sileat but still functionally recoversbie if proper treatment Is given,

T4 i3 low and brain edema has turned into brain myxedema. f T4 s given, braln
circulation ¢an increase and resume narmal levels, tharehy restoring normal neurological and
hypothalamic function,

11, Israel s dependent upon ventilator to keep him alive; Tracheostomy Is indicated to facilitate his
treatment and care. A tracheostomy needs to be done. If the endotracheal tube is removed, very likely

_{srael’s airway will not remain open for breathing. If israel is disconnected from the vantilator, he likely

_--are..

.

would be unable to breathe on his own because of the duration of time he has been on the ventiiator.

and mav fnd llmlted to full recoverv of brain function, and may posstily: ragaln. consclousness,

A2, Withj proper medical treatment as proposed hy his parents, israel Is. llkely to. continue tolive, -

13.  iIsrael has a beating heart without suppart by a pacemaker or medications, Israel has circulation
and respiration and many interdependent functioning organs including liver, kidneys and pancreas, In
spite of low thyroid israel’s body manifests healing. israal Stinson Is @ living person who passes urine and
would digest food and have bowel movements if he were fed through a nasogastric o PEG tuba, These ™
nctlons that do nat-occurina cadaver after true death, . ‘

14, . ; jPatients ina condnion similar to Jsraet Stinson’s clinical state may indeed achieve total or partial

" rieurglé g[cal recovery aven after having fu[ﬂllgd critaria ﬂf “brairl death" Iegallv sccepted in the State of
R fornih oregtablished aerhere n the werld, provided that they raceive treatments based on recent
..'sdentiﬂc ﬂndings (althaugh fiotyet “ommonly: incorporstedintd medical practics).

15.  The criteria for "brain death” are multiple and there is no consensus as to which set of criterla to
usa (Naurology 2008}, The critaria supposedly demonstrate alleged brain damage from which the
patient cannot recover, However, there are many patlents who have recovered after a declaration of

. "hrain death." (See below.} Israel Is not deceased; Israel is not a cadaver. lsraal has a beating heart with

a strong pulse, blood pressure and circutation. israel makes urine and would digest foad and have bowel
movements if he is fed. These are Indications that Israel is alive.

16.  Isracl needs @ warming device, but he is not a cold corpse. His bedy temperature has not
equitibrated with the environmental tamperature as would have oceurred if israel were a corpse,
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17.  The latest scientific reports indicata that patients deemed to be "brain dead" are actualty
neurologically recoverable, | racognize that such treatments are not commonly done. Further it is
recognized that the public and the Court must be wondering why doctors don't all agree that "brain
death” is true death. israsl, like many others, cantinues to live In spite of little or no attention to detail
necessary for treating a person on a ventltator. Israel, like all of us neads thyroid hormone, Many
persons are on thyrold hormone because they would die withaut it.

18.  The diagnosis of "brain death" is currently based on the occurrence of severe brain swealling
unresponsive to current therapeutic mathods. The brain swelling in tsrael Stinson began with the
cardiorespiratory arrest that occurred more than 3 weeks ago, Progressive expansion of brain swelling
ralses the pressure inside the skull thereby compressing the blood vessels that supply nuttlents and
oxygen to tha brain tissue itself, Upon reaching maximum levels, the pressure inside the skull may
eventually stop the carebral blood flow causing brain damage. However, israel Stinson may achleve
aven completa or nearly complete neurological racovary if he s given proper treatment soon, Every day
thatpasses, [srael is deprived of adequate nutrition and thyroid hormone reguired for healing,

19,  The questions presented here refer to (1) the unveliability of methods that have been used to
identify death and (2} the fact that no therspeutic methods that would enable brain recovery have heen
used so far. In fact, the implementation of nutrition and adequate therapautic methods are being
ohstructed In the hope that lsrael’s heart stops beating, thereby orecluding his recovery through the
implementation of new therapautic methodologies.

20,  Israel Stinson's brain Is probably supplied by 8 partially reduced level of blood flow, insufficlent
to allow full functioning of his brain, such a5 cantrol of respiratary muscles and production of a hormone
controilad by the brain itsalf. This is called thyroid stimulsting harmone, TSH, which then stimulates the
thyrold gland to produce its own hormones, With Insufficient amount TSH lsrael has hypothyroidism.
The consequent deficlancy of thyroid hormones sustains cerebral adema and prevents proper
functioning of the brain that control respiratory muscles.

21.  Onthe other hand, partially reduced blood flaw to his brain, despita being sufficient to maintsin
vitality of the brain, Is too low to be detected through imaging tests currently used for that purpose,
Employing these methads currently used for the declaration of "brain death" canfounds NO EVIDENCE
of circulation to his brain with actual ABSENCE of circulation to his brain, Both reduced avaliabitity of
thyraid hormones and partial reduction of brain blood flow also inhibit brain electrical activity, thereby
preventing the detection of brain waves on the FEG. The methods currently used for the declaration of
“brain death" confound flat brain waves with the Iack of vitallty of the cerebral cortex, It is noted that

EEG hss not been done on Israei Stinsen,

22.  In 1975, loseph, 8 patient of mine, was an a ventilater for 6 weeks, He wouldn't move or
breathe. An FEG was flat without brainwavas, which was interpreted by neurologists as "consistent with
cerebral death.” it was suggested to stop treatment. | continued to trest him. Eventually, loseph was
weaned from the ventiiatar, went to school and is now married and has 3 children.

23.  In 2013, Ishi McMath was in hospital in Oakland, CA. When | visited her in the hospital in
Oakland, Iahl was in a condition similar to Israel. A death certificate was issued on Jahi on December 12,
2013. Jahl was transferred to New Jersey where trachecstomy and gastrestomy were dona and thyrold
medication wes given. Muitiple neurologists recently evaluated Jahiand found that she no longer fulfills
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any criteria for “braln death. Since Jahi has been in New Jersey, she has had her 14* and 15" birthdays.
The doctors in Oakland declared Jshi dead and Issued a death certificate, Jahi's mother sald no to taking
Jahi’s organs and no to turning off her ventilator. Israel's parants are saying no to taking Israel’s organs
and to taking away his life support, Just Iike Jahi‘s mother!

24, The fact that Israal’s brain stitl controls or at least partially controls his blood pressure and
temperature and produces some thyroid stimulating hormaone indicates that his brain is functioning and
not irreversibly damaged. Rather, tsrael is in a condition best described inlayman's terms as similar to
partial hibarnatlon — a status to which an insufficient production of thyrold hormones aiso contributes.

25,  The administratlan of thyrold hormene constitutes a fundamentzl therapeatic method that can
reduce braln edema, relleving the pressure of cerebral edema on bloed vessels and restaring normal
levels of brain blood flow. By reestablishing the normal range of brain blood flaw, recovery of his brain
can be expected, In other words, he would regain consciousness and breathe an his own (without the
aid of mechanical ventilation). That, however, cannot be accomplished by using only a ventilator and not
giving adequate nutrition. (srael indeed requires active traatment capable of Inducing neurologlical
recovery, Correction of other metabolic disorders may enhance his chances of recovery,

26.  Even a person In optimal ciinical condition would be at risk of death after weeks of
hypothyroidism and only sugar (similar to only 7-up), Israel Stinsan needs a Court order requiving Kaiser
Parmanente to activaly promote the implemantation of all measures necessary for [srael's survival and
naurological recovary, Including tracheastomy, gastrostomy, thyroid hormone, and proper nutrition to

prevent death.
27.  israel Stinsen needs tha following procedures done;
a. Tracheostomy and gastrostomy
b. Serum T3, T4, TSH and TRH {thyrold releasing hormone).

¢. lavothyrexine 25 mcg nasbenterlcally, nasogastrically or IV every 6 hours the first
day; dosa needs to be adjusted thereafter in accord with TSH, T3 and T4,

d. Samples for lab tests for growth hormone (maybe serur: samples can be frozan for
future non-STAT tests).

e, Serum insulindike growth factor | (IGF-1) to evaluate grawth hormone deficlency.

f. Parathormone (PTH) and 25(0H)DS to evaluate vitamin D deflciency and
raplacement.

Continue to follow elactrolytes (sodium, chloride, potassium, magnesium, total and
ionized ¢alcium), creatinine and BUN.

h. Continued monitoring of blood gases.
{, Serum albumin and proteln levels,
j  CBC including WBC with differentiat and platelet count.

k. Urinalysis {including quéntltative urina culture and 24-hour urine protein).

6
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p-

r.

X

Y.

2.

Continue accurate Intake and Qutput.

Diet with 40 g of protein per day (nasoenterically or nasogastrically). Fat intravenous
until faedings are into stomach.

IV fluids {volume and cumpiosition to be changed according to daily serum levels of
elactrolytes (sodium, chloride, potaszium, magnesium, total and ionized calclum)
and fluid balance. :

Water, nasoenterically or nasogastrically, if necessaryto treat hypernatremia -
volume and frequency accarding to serum sodium, '

Fludrocortisone Acetate (Florinef®) Tablats USP, 0.1 mg - ane
tablet (nascentarically ar nasogastrically) per day;

Prednisona 10 mg (nasoenterically or nasagastrically) twice per day;

Cantinue Vasopressin IM, or Desmopressin acetate nasal spray (DDAVP — synthetic
vasopressin shalogue) one or two times per day according to urinary output;

Human growth hormone {somatropin) [0.006 mg/kg/day {12 kg = 0.07 mg per day]}
subcutaneously; . :

Arginine Alpha Ketoglutarate (AAKG) powder 20 g dilted In water (nasoenterically
or nasogastrically) four timas per day;

Pyridaxal-phosphate {"coenzymated 86", PLP) - sublingual administration four times
per day;

Taurine 2 g diluted in water (nasbentericaliv or nasogastrically} four timas per day;

Cholecalciferol 30.000 iU three times per day {nasoenterically or nasogastrically) for
3 days, Then 7,000 (U thraa times per day {nasoenterically or nasogastricaily) from

day 4.
Riboflavin 20 mg four times per day {nasoentericelly or nasogastrically)
Folic acid § mg two times per day (nasoenterically or nasogastricatly).

Vitamin B12 1,000 meg once per day (nasoenterically or nasogastrically),

as, Cancentrate / marcury-free omega-3 (DHA / EPA) 3 ¢ four times per day

(nasoenterically or nasogastrically).

bh. Chest physiotherapy

cc. Blood gases; adjust ventilator accordingly.

dd. Keep oxygen saturation 92-98%

ee. Alr mattress that cycles and rotates air.

ff. Pressor agents to keep BP at 70-80/50-60.
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27. in a situation such as this where cantinued provision of life~sustaining meaasures such as
ventilator, medications, watar and nutrition are at issue, 1t Is my professional judgment that the decision
regarding thelr appropriateness rests with the family, not the medical professfon.

Refarences to some of those who have recovered after 3 declaration of *brain death”:

Haspital staff began discussing the prospect of harvesting her organs for donation when she squeezed
her mother’s hand. Kopf was mistakenly declared dead In hospital but squeezed her mother's hand in

‘breathtaking miracle,’

20 rom%: Wictim 2 to%?.ﬂs 2 BL! i ews.mpadi=0

Zack Dunlap from Qklzhoma, Doctors sald he was dead, and a transplant team was ready to take his
organs — until a young man came back to fife

htlo://wwiw.msnbe.msn.com/id/23768436/; : wlifesitenews 08/mar/0803270

1, March 2008

Ree Kupfarschmidt: htte:/fwww lifesi .CO 2008 21508 html Februéry 2008.

Frenchman began breathing on own as docs prepared to harvest his organg
WvWw. msnbe com/ld

Australian woman survives "brain death” hitp://www lifesitenaws.com rain-dead-woman-
recovers- hushand-refuses-te-withdraw-life-s rk U

urge=tifasite A Da lly+N. tter@uty campaign=23 -

LifeSivaNews adlings05 12 2011&utm me =emal

Val Thomas from West Virginia
WOMARN WAKES AFTER HEART STOPPED, RIGOR MDRTIS SETIN
tn;//rewiy foxnews. 3,357463,00.he

htp:/fwww ifesttenews.com/ldn/2008/mav/08052709. hitm), May 2008,

An ynconscioits man almost dissected alive:

itp:/Awww lifesit ngm,gomfidn[;_ﬂngﬂun[ 8061308 htm], June 2008

Glorla Cruz: http:/)
mmm_mmp.mmzon
Madelaine Gauron: http; w lifesitenews.com/news/brain-dead-guebec-woman-wikes-up-after-

family-refuses-orsan-donation,July 2011
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References that *hrain death” is not true death include:

loffe, A. Brain Death is Not Death: A Critique of the Concept, Criterion, and Tests of Brain Death,
Reviews in the Neurosciences, 20, 187-198 (2009), and Rix, 1990; McCullagh, 1993; Evans, 1894; Jones,
1395; Watanabe, 1997, Cranford, 1998; Potis et al., 2000; Taylar, 1997; Reuter, 2001; Lock, 2002; Byrne
and Weaver, 2004; Zamparatt et al., 2004; de Mattel, 2008; Joffe, 2007; Truog, 2007; Karakatsanls,
2008; Verheijde ot al,, 2009. Even the President’s Council an Bioethics (2008}, In its white paper, has

relected "brain death” as true death.

VERIFICATION

I daclare under penalty of perjury under the faw of the State of Californie that the foregaing is
true and correct.
Executed on Y—rt~2016

Signature: ' wp
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PAPER

In what circumstances will a neonatologist decide
a patient is not a resuscitation candidate?

Peter Danlel Murray,” Denise Esserman,? Mark Randolph Mercuri™*

ABSTRACT

Objective The purgose of this study was to determine
the opinions of practising neonataloglsts regarding the
ethica! permissibility of unilateral Do Net Attempt
Resuscitation (DNAR) decisians in the neonatal intensive
care unit,

Study design An anonymous Survey regarding the
permissiiillty of unilateral DNAR ardars for three dlinical
vignettes was sent 1o members of the American
Academy of Pediatrics Section of Peringtal Medicine,
Results There wera 490 nut of a possikie 3000
respandents (16%), A majority (76%) responded that a
unilateral DNAR decision would bz permisslble in cases
for which survival was felt to he impassible. A minority
(25%) responded ‘yes’ when asked if 3 uniisteral DNAR

order would be permissible based solely on newrological -
progrosis, i

Canclusions A majority of neonatologists beliaved
unilateral DNAR dedstans are ethically permissible if
survival is felt ta be Impossible, but not permissthla
based selely on poor neurelagical prognosls, This has
significant implications for diinlcal care,

INTRGDUCTION

A unilareral Do Net Awerapt Reguscitarion (DNAR)
order refors to & decision by a physician/medical
ream thae is made withour permission or assent
from thae patient or the padent's surrogats decislon-
maker. Possible justifications might Include the
balief that en ectempsed vesuchation would offae
no benefic vo the patient, or thar any possible
benedie would by ontweighed by che buedens to the
patiout.’ Propanents of unilareral DNAR decislons
assert that they avoid vanecessary and painful inter-
vantions at the end of lifc. Varivus medical 25s0cia-
ons, including the American Medical Assoclation
(AMA), have published codes of ethics that ellow
physiclans net to provide interventions that they do
not feet would he beneficial, bue derermination of
which Intereentions mighe be beneficial i3 often
nebulous.? * Opponent of unilatcral DNAR orders
argua that they vsurp the padens’ or surrogets
decislon-maleers’ cthical and legal authesity co
make decigions.*

While there ix acknowledgement that che
patenes’ right to make declslons for their child i
generally to bé sespected, the physidan's respansi-
bilides somedmes includs pratecting the patient
from trearment consideeed hasmful ar inhumane.*
We believe that neonarologists have particular
familiarity with the concept of unilaccral DINAR
decisions, given thae chey are, at dmes, consuleed
regarding carc and possible resusciation for an

infans below the threshold of viability, and mighe at
times dedide co forgo attemprs ot resnscltation
withoor explicitly secking pavental agreement, in
cases whereln suevival is falt to be impossible. We
hypathesised that a substantial partion of neonatol-
ogiss would therefore acknowledge that they find
unilateral DNAR decisions cehically acesprable in at
lcast some citcumstances,

STUDY DESIGN

An anonymeous survey wes sent to awinbars of the
Amedcan Academy ¢f DPediateics Section  of
Perinatal Medidine (now the  Section  on
Neonagal-Perinaral Medicing) wsing srveymonley.
com. The consent was implied by completion of
the meviy. The suevey consisted of chree clindesl
vignettes foliowsd by questions rogarding the per-
missibility of a unllateral DNAR order for the spe-
¢ific caee. Demopgraphic information (yeas In
practice; ineensive carc unit {JCU) level; unit cap-
aciry; che presence of trainees and che presence of &
neonital or paediacrls pallistive cace servios) was
alsn collzeced in an zeempr to decermine the effect
of these characterlstles on neonatologists® willing-
ness o place a unilateral DVAR ardar, The suevey
was gent on 4 Sepramber 2014 o ths 3000
membec of the Ametican Academy of Pediatries
Section of Perinatal Medicing who had 2t email
addeess listed with the secdon lstserve amd
remzned open for 2 weeks.

Hypothesical vignettes were designed o deter-
mim¢ nesnatologlsts’ opinions regarding the ethical
permissibiliey of unilatersl DINAR otdets in thres
gectings: {1} » parient unlikely to survive o rasnscita-
tion, (2} a patlent who nay survive a resuscitation
bar would be nenrologleally devastared and (3)
padene for whom thére iz no curatdve treatment
svailable (boxx 1), The fest vignewe comcarned
Frank, ¢ preterm Infant born at 22+5 weeks geste-
tlon who, despite inténsiva afforts, is dying. The
neonatologise in this vignetre believes the pardent
will not wrvive a resuscitation atesapt. There has
not yei been a discaslon with the Family in this
vigneree, The respondents are asked whether
placng a4 unilateral DNAR order is accspeable
when survival ia felt. to be unlikely, and when sur-
vivg) is felt to be impossible, and sre then asked
they would place sueh an order, Merhads of con-
fict mediarion in the event of disagreement
between tha family and che physician regarding o
DNAR order were also querled in this vignete.

The second vignerte concerhed Jennifer, a term
fornle wich severe lissencephaly who is having
sespiratory decompensation, The purpote of rhis

BM J Mutrey P, of 2, J Mod EWcs Z016,0:1-6. dok10.1136/madethles-201%- 102541 m 1
Copyright Articte authar (or their employer) 2018, Produced by BMJ Publishing Group Ltd under ficance.
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vignewe was 00 query the opinion of neanawlogisne regarding

cases in which sorvival might be possihle after o rosascitacion, bue

with paar newsological ontcome, Theee questions followred this
vignents and centred axound the pecmissibility of unilateral DNAR
orders in cases where thare 5 poor newrglogicel prognosis,

‘The third vignetee described Pranne, e term female who had a
pulmonsry arcery shunt placed shortly after birth, which is now
falling. Pranwne also bears a diagnosis that is associated with «
poor newrological prognosis, This vigneite was dotigned to
quary neonatologiss’ opinions regarding unilateral DNAR

“orders in cases for which thove are a0 curative treanmenis
available, _

The primary outcome measuge was whether or noc che
‘quaried neonztologiet felt the unilateral DNAR order was ecthic-
ally pexmissible for the given vignette. ¥* tests of association
were used to detevmine whether responses differsd by the
demographic charscteristics. Analyses were conducted using SAS
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V9.3 (Cary, North Carcling, USA). Statistical sigmificance was
established av 0.05,

RESULTS

There wese 490 reaponses ous of a possible 3000 respondents
(1698). Seleetad demozaphic data conceening the respondents
are provided in whle L. For questions swch as ‘What is the level
of the unit in which you currently practise?”, some respondints
sofected more than one xesponse. For the primary outcome, bar
graphs are shown regarding the perceived perminibility of o
usilateral DINAR decition for each vignetts In figures 1-3.

For the Azt vignetis, when asked if » unifateral DNAR order
would be appropriata whan socvival Is fele to be unlikaly, 1%
of respondents snswered yes (Question 1.1). An even greatex
majority answered in the sffirmative (7796) when the question b
changed te indicate an infant foxr whem suxvival was fale to be
impossible (Question 2.1). Whila 2 clear majority of respondines
angwered thar g uniltsral DNAR order would be permissible if
aurvival was felt co be impossihle or unlikely, only 5796 of
segpondents answerad chat they would sceually placs such 20
order themsclves in this firse vignatte (Question 3.1), In cases of
physician-pacent conflior ragarding whae is perceived as best for
che patient, the vast inajority of respondenta cited ethics com-
sadttee consultation a2 mathod of conflict resolution, The next
most cited resone was consultation with the madical director
or seceion chieh, followed by case discusslon with a repregenta-
tive of the risk mansgement department, Vety faw respondencs
answered that they would pucsne tamporary cunsrody from the
courts in cases of phydeian~pavent disagreement.
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Figura 1 Pefcentage who answered ‘yes' to vigname 1 questions

1, Is a unilatersl Ba Nt Aternpt Resuscitation ?DNAR] pormissible
when survival s unfikaly?

2. I a unifateral DNAR permissible whan survival is impessible?

3. Would you actiially enter the order in this cose?

turiay PO, et 3k J Mad Ethies 2046;0:1-6. dois10.1136/medathles-2015-102941
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Figure 2 Percentage who answated ‘yes' to vignette 2 questions

1. 15 a unilaterz] Do Not Attempt Resuscitation (DNAR) permissible in
cases assnciated with a poor quality of life? '

2. Is o unitaterzl DNAR permissible in cases where the diagnosis Is

unknown?
3, Would you enter a wiiletaral DNAR in this case?

For the eecand vignette, meant to quecy oplniona cegarding a
unilateral DNAR ordet in eases of poar neurological prognais,
119 (25%) of the neonatologists responded char it was echically
permigsible to place & unilseecal DNAR order based on a poor
neurological pragaoals and lorg-tetm prospects for poor quality
of life {Question 1.2), Forty-nine (1045) answered in the afficma-
tive when asked if they would sctually place a unilateral DINAR,
neder themselves hased en the information prasented in vignerte
2 {Question 3.2), Forty-one (8.598) responded that it was ethic-

- ally peemigsible o place 2 unilatcedl DNAR order when a disg-
nosie is enlmown {Question 2.2).

Vignette 3 concesned a criically ill infant wich 2 poor neuro-
logiesl prognosis who will succamb to congenital hears digease
unloss surgically coreected, Neonarologiss were asked §f 2 uni-
Laporal DINAR arder would be appropeiate if no auative treae-
ment were avsilable, Twa hendred and sixty-six  {(S7%)
respondents fele 4 unilatersl DNAR order would bs approprisce
in such a case (Question 1.3), and 171 (3736) responded that
they acrually would enact such an order (Question 3.3). Of
note, 378 (8104} felt the CT suegery team was justified in nac
pecforming & potenially life-saving therspy based on the
patient’s poor nenrological progrosis (Question 2.3}

When snalysing the effect of years in practice en opinions
regarding peemiraibility of a unilatesal DINAR order, neonatola-
gista with more then 15 years’ experlence were less likely to
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Figure 3 Percemage who answered 'yes' 10 vignatte 3 questions
1. s a unilateral Do Mot Attempt Resuscitation {DNAR) parmissitle
when no ather curative therspy exists? .

2. Is the cardiothoracic {CV) surgical team justified in not operating
based on s poor quality of life?
3. Wauld yau enter a upilateral DNAR in this case?
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Figura 4 Percentage Who answergd ‘yes' by years Irlulactlce whan
gskad If a unilateral Do Not Attempt Resuscitation (DNAR) was
permissible in cases where survival Is impossible, p<0.00Y.

raspond ‘yes' {p<0.0001) when sacvbeal was felt to be impas-
sible, a3 shown In figuro 4, chough cven in thar geovp 3 clear
wiajoriry responded in the affiemative.

Two hundeed and elghryseven (6206} of the respaadents
answercd yea when asked dF they kad @ paediarde or aconatal
palliative care service, Appraximately 509 (223) of thase polled
answered that their institution had a welten policy veguiting
parental permission ro withhold cardiopulmonary resuscitation
[CPR) with 126 [2796) snswiciag that chey did not know if
such, a poliey existed in their insttution, Sevenry-foue per cent
of polled nconaologiete snswered that they wark with mediesl
trainees in some capacity. Thers were no statistically significant
differances in the opinions vegarding the parmissibifity of a uni-
lareral DNAR. order when analysed by the presence of a pallia-
tive ‘cave service, the presence of s wiittan polley regarding
DINAR. orders or the pressncs of madical teainees.

DISCUSSION

In an estlier publication, we oxplored echical argaments in
favour of, and opposed 10, unilateral DNAR orders in pacdia-
rica,' Por this arudy, wa sought to determine the opinions and
approaches of a large number of neenaralnglats with regard to
the use of unilarert DNAR orders, It i oue wndevstanding and
experionce that neonatologicts commonly invoke what is a de
facto wnilateral DNAR order in the delivery room setiog, in
that they commonly do nor offec perents che option of
atvempted resuscitation at leas than 22 weeks® gestation, hased
an the percelved impossibility of suctess, Swch an approach
would be consistene with recommendatians of the Ametiean
Academy of Padiatrics,” the Canadian Pediatcic Sonisty® and che
Nufficld Councit i the UR.® Thus, we pastulated that a signifi-
cant parcantags of neonatologists would find a vnilateral DINAR,
order to be cthically accepeablc for ab lesst some neansral inten-
sive car¢ unic (NICU) patians, including those for whom sur-
vival s falt to ba skreernely untikely or impossible, The fndings
of this survey supported that hypothesis; & majority of the nea-
natologists surveyed (619) agreed thac 2 anilateral DINAR order
is ethically accepesble when survival is cxeremely unlikely, and
an even geearcr wajority (77%) ageecd when survival vwas fele to
be impossible.

While ethieal anslyses can be found in the livceamure regarding
unilateral DNAR otdets, this i, to onr knowledge, the first
survey to addeass the aplnions of & lavge number of neonatolo-
giste an this quescion’ In 2012, Morparis ef af sarveyed
Pacdiatric Inwensive Car¢ Unit (PICU)} physicians and found that
the majority of mespondents wore not in favour of unilateral
DNAR decisions In sciings with extremely poar prognosis,

Murray P, 8¢ ol, § Mod Ethics 2006;0:1-6. doit10.1136/medethics-2015.102941
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though they did not explicitly wipulate in their vigneteas thas
sutvival was felt to ke imposclble, The axception in their emdy
was a case for which the child had been declared braia dead;
for that cose, a msiorhg of PICU physicians did feel unilarecal
DINAR was acceptable.'® Nevertheless, the ganeral disagreoment
with unilsteral DNAR orders noted in the study of PICT physi-
cians dtands in contrast to the responses of neonarologists
descelbed in this paper,

A potential explanation for this discrepancy may derive from
the nconstolagisty’ expericnces with cxwemely preterm new-
borns delivared below the Yimie of viahilits Tn our experience,
unilatecal DNAR docisions are ofren made in such a sertng,
While the management of patients in the delivery room (DR)
might net be complerely analogous to clither tha PICY or the
MNICU, that incrassed famillarity of the nesnarologists with uni-
tateral DNAR in the delivery room miight novertheless jnfluence
their approach 0 a padent in the NICU. Pur anather way,
unless a neonatologise routinely offers r2suscitetion to pacents
for avery exteemely preserm newborn, regardless of pactational
age or chance of viabiliey, hefshe hag pecessarily had expecienca
with anilaters! DINAR decisions, Tt may then be that exeending
the fame reasoning to the NICU sctting, and in partenlar the
cagt wherein swrvival i felt to be impossible, I a lese difficaly
step for the neonetaloglat than for the PICU physician, Tt eonst
be scknowledged, however, that desplte a perception of ethical
equivalence, withholding inubstlon and assisred vemtilation in
the DR may neverdicless feel very different co saff, and more
impoccantly to parents, compaved with the NICU, A perception
af acceptablliey of vnilateral DNAR in the DR does not neces-
sarily yield the same acage in the NICU. Thus, it j; = significant
finding that most responding neonarolegists found Ir acceprable
in the NICU undeéx certain drcumstances,

Another gotentia]l explanation of a pogible differchce in
_ spproaches in the NICU and PICU could relats o the difference

in the paychological impact of managing mewborns exclusively,
compared with slso managing older children, Thiz s certainly a
complex subject, and clearly beyond che scope of this assay, buc
may neverthaless play an impartans rola in physicians’ hink-
ing.* Binally, it ia worth nodng ther in soms of Morparias
vigneres the patients were old ¢nough to have formed, and pus-
sibly expressed, opintans regarding remisciation. This highlighes
another important difference in cestiscitation decisions in thase
two very different settings, ‘ :

Thaugh the adical anslysis of unilateral DNAR was explored
in graster devafl in aur earlier essay, at least a brief summary of
some xelevant arguments seems warsanted. Onc axghment in
favour of the uso of unilateral DINAR orders, fox cages whezein
survival is believed impossible, velates © the potantial burdens to
the patient of a pracedure that appears to offer no significant
benefit. This would include the v of pain during the attempted
rasuschiation, and possibly during a perlod of prottactad dying.
This seems a violation of the child's right to mexcy. That is, the
right nat to be made to underga potentially painful intervandons
chat offer no significant benefit to the patient. The needs of the
pavenss, mach as the nced to believe alf efforts were made to save
their child, ara also 8 valid concern, however, and it séoms roa-
sonsble that they should often he weighed in the decialon regard-
ing PNAR stama, $tilf, we wauld counsel considesation of the
Kantlan imperative not to make the child serve solely as 2 mesns
to someone tlac’s énds, even his pa:ems."‘ Alsq, theee is concezn
abour the powendal deceprion of parents when physiclans
awrempe something that offers ne chance of success,

In siteations whersln swvival is fele oo ba impossible, some

referred 0 as o ‘dow ende’ or “Hlollywoed cods,” with no real
goal of vestoriny vital figns,'® While we believe the motives of
those who have sdvoctied this approsch ate sometimes landable
(cg. xeducing the parents” caffecing by spacing chem che dacision
regarding DINAR statwt), we agrec with thase who saggess this is
an unnecessary deception. Rather than feign an atempt co
restore vital signs or sabilie, we have advacatcd for 2 onilaceral
DNAR decision mqk&d with compassionats explanardon in
cevtain exeeme casen.’ ¥ W heliove ther unilatoral DNAR is 2
complex athica) quastion, with thoughtful and dedicated nhyst-
ciane coming down on bath sides, and steong arguments 1 be
made on bath sides, and refer the reader to our ealier publice-
dion on this subject fora mare detailed and nuanced discussion.'
A summary of qur argunents can be found i box 2,

Tt is wndarstandable that the number of those whe considersd

unllataral DNAR permissible inereased sobstantislly when che

chaoee of suscess went from ‘unlikely” o ‘tupossible, The imper-
fecrions of our proguostc abilides cightdy loom large in dhis
matter,'® and it seerna wisc that we showld raquire a bigh dogree of
canfidence in any pereived progrosic befons we pexmit ic to limlt
the optiens offered to parens, It ks not surprising chat inoreased
confidence in the prognosis would yield a greater number of physic
clans wilting to decide or act based npon thet progrenls,

While a clear majoricy of respanding neonaelogists found o
wnilateral declsion athically permissiblo when myvival was not fele
10 be possible, only half would scoally chooss ta enact DINAR
withowt parental spprovel. Thers arc, for neady all of us, things
that wa consider ethically pexmissibla, bur that ws onrvelves would
not chooss to do, With many ethical questions, there arc com-
monly twa separare threshalds: fisst, is ic ethically parmissible, and
gecond (a bigher theshold), weald you do Ir. Pur another way
thare is often a lower threshold for what Is permisdble than for
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have mgeested a feigned atcempt at resuscitation, sometimes
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what ig advisihla, This is also wae for many medical decisions, A
given optlon may be something onc might find peymissibls for any
physician to da, bue not necessarily the therapeute pach hefshe
would chaose to tale. And so ig might be with a unilarersl DNAR,
arder; for some of the respondents, it may have reached the lower
threshold of permisnbility, ctheugh they themselves weoald nor de
it, nor tecommend it to a collcague.
The discrepancy betweta what some neanstologists consider
acceptable, and what they wounld actually do, should also be
" considered in Tight of the professional climate In American
medicine, It has been reported thar physicians in the USA com-
monly initiate and continua crearment wncll it {s virnally cerain
that the paticnt will dic, taldag a ‘waiting for near certainty’
spproach to end of life'” Comfore ac familiavity with dhis
approach, coupled with fear of medicai uncertainey, and pechaps
also foar of accusations of medical seglece andfor lirgation,
might furcher ciplain a physician’s refuctance oo encar a wailac-
eral DNAR. order into the medical record, even when hie or she
perceives thar co do so wauld be seceprable. For some, it mighe
amoune to the conclusion that, “It would be ethically perpnis-
- sible to do i, but pecsonally T would not rake che rish.”

The majoriry of respondents did not consider 4 onifateral
DNAR dacision based solely on poar neurological peognosts to
be permissible, which was consistany with ethical avguments pee-
vioudy presentcd,’ Determining thar an infant's neurslogical
progmosis and predicted quality of life are too poor to wartent
CPR, withowt seeking pazental ageeement, raquires giving jprece-
dence not only to the physician’s medical judgement, bar also to
the physician’s value judgemeanes. It must be acknowledged thet
physicians® prognosticationa about the level of digability ave
sometimes wrong, and that qualicy of life aspessments are sub-
Joctive.’s 1 Thus, we shase the intuition expressed by most neo-
nateloglws in this scady, that a DINAR order witheut parental
agrcemene, based solely on predicted nevrclogical disabiliy
would ba inappropriate in nearly ail cases, However, there may
be extzeme axamples of nentological disability, not covered by
thes vignettos, for which 2 unilatecal DNAR order would be
considercd acesprable to many ncomatologists and othecs.
Cuerent debave regarding resuscitation for paticnts with Trizomy
13 or 12 may; at least in pars, be tied to this question,

Vigneewe 3 concerned a ohild who, dut to a grim naurological
proguods from an incorable underlying disoxdey, had been
judged incligible for potentially life-saving cardiothoracic (CT)
aurgery, The Intent with this casc waz to query the apinion of
neonatologista regarding unilareral DNAR ordecs when other
irmportant treapnent s being been withheld. A majority of neo-
natologista (S748) believe a wnilavceal DNAR order would be
permissiblc, though far fower (3798) would enacr such an- order
in this case, Intecestingly far more respondents fek the CT
surgeon was justificd in nvaking a unilarcral refusal regarding
sucgery, compaeed with those who fly it permissible for the
neonatologist te make such « unflatersl decislon regarding resns-
citation in this case ($196 va 57%), )

The disconneer batween what the respandents file was per-
missibl £or the CT surgeon and nconatologist may ha explained
ia pext hy the fact thar che surgery is far more invalved, requir-
ing more time, effort and utilisation of resources, as well a3
being more invasive, Another possible factor is the more imoe-
diate result of the decision. While both rcfusals could eventually
resultin deaxh, a death related to 4 refusal to opecate nvay often
b lest immediate than the death that results from 2 refsal te
patform CPR. Thers may also be very different peecaptions
segarding death sssocigred with the sucgary corpated with

attempted CPR, the former more likaly to have negative

implicadions andfor conssquences for the physiclan, Lusdy it
may be, in the minds of some, thar there is vomething fonda-
mentally differcnt, and more obligatory, abour CPR compared
with other ecessments, This percaived differsnca could male
CPR, for many, a nowble exception 1o the widely held notion
within che medical profession chae a physician i not obligared
to offer or atcempt 2 westment that canaot work. The ethical
justification for that percelved exceprion, howver, is nat imme-
diaecly obvious, This disconnect should b smdied furthes, bur
acceprance of refusal by the nconatologise or the surgeon may
uldmatcly both be roated, at least in part, in the belisf that the
physician reralns the moval authority to make some decisions
about the purposes to which his or her skills can be puc??

More estperionces] physicians were fess lkely than cheir less
experianced peers to make a unilataral declsion regarding resus-
cltation when survival was fele es be Impossible, chough a major.
igy of them still constderad ic acceptable. This differsnce nright
be expluined in pare by having greaer expesience with, and
appreciation For, the rality documented by Mesdow ef al, that
physicians snd others in the NICU are not paedcularly good ac
prediering which parients will die,' Aleo, whife this survey did
net asle when the respondems began practising, soma of the
véspondents in the >15 years in practice category may have
baen in medical whodl, residency or fellowship doring dmes of
landmark ethical cages in paediatrics. Pechapa being edugcated in
the envitonment of the Baby Doe regulations, and che, ethice!
upheaval that amued, leads ro a greater veluctancs to snake
sesusclration decisions unllaterally.

This survey stdy hes soveral Umlrations, The responss eace of
169 {6 Jow, and thus these dara may not acenratoly represent the
views of moat American neonatclogios, There may have been 2
sclection bias, in thar thoss favouring one viswpoint or anodher -
might be mozs likely to resposd to & sarvey such as this, Ik is also
pomible that neonavologists wWho ate raembers of the American
Academy of Pedlurics {AAP) perinarat seeton are not ely repre-
séntative of the profeasios. While every arempt was made ©
make the vignéttes as realistic as possible, they are very beef snap-
shots or what ara often far mora complicared simaxtons, and chus
run the risk of oversinplificacion. For clinical sccnarios wherein
the decision war alteady mada fov a unilatoral DNAR order, -
vepondants may dave hean subjece to a werus guo bias in decision
™ thus gaing along with informaten/decision already pre-
seneed.* For many, a judgement rcparding wnilateral DNAR
might be influenced by faccors that were nat discusied, sueh as par-
ental proferences, religion and family slruation,

CONCLUSION

Mozt neonarologists sucveyed belicved unilatersl DNAR decl-
stons made by physiclans ace ¢thically parmissible when survival
is fele by the physician w be nnlikely, and an ven grester major-
iy balicved it permissible when survival was Falit to be impossible,
However, most did sor peyeelve unilaceral DINAR evders as being
permissible when baied solely on poor progansts regarding dis-
abilicy. This suggears that unilaccral DNAR docistons, eradidionally
and cueeently sometimes snade in the DR, exe also sometimes
being made in the NICU, Ethics! justification for such darislons
may be bated on concern for unnecessary burden to the child,
but often hinge an the degree of cortainty zegarding prognosis
The reluctance 10 unilsterally withhold potentially lifsvaaving
tesuscitaron, based solely an nenrological prognasis, may be jus-
fified by an appreciation of the inherent subjecdvicy of value jud-
gements regarding dlsibility and qualicy of life, Whecthar the
setting i poor prognosiz for awrvival ar poor nearological

Muteay £, et af, J Mad Ethics 2016,0:1-6. dal:10,1136/medethics-2015-10234)
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progaosit, s significant number of nconatalogins come down on,
auch slde of tha question of unilaseral DINAR,

Contrlbrutars PDM: eoncepmidlised and designed the study, drafted the initig)
manusm:nd approved (he fingl manuscriny a¢ submited, OE: cawied ouf the
data » and approved tha final mamiscrint a5 submined. MRM: reviewad and
tevised dhe manuscipt, and approved thie Tl manuscrigt, 48 jubmitted,

Compating intetasts Nona dadared,

Emi:ﬁ:}mmal instivutioeal review hoard approval was granted by Yale
Univ
Provenanca and poer raview Nai commissiones; extanially peer raviewsd.
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EXHIBIT 1
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DECLARATION OF ANGELA CLEMENTE

|, Angela Clemente, declare and state the following:

1. Fam currently leading the coordination of the transfer of care for Israel Efijah
Stinson’s transfer from Roseville Kaiser Woman and Children’s Center to a home
setting that will be medically equipped for his specialized needs located in New
Jersey.

2. |1 am a Forensic Intelligence Analyst/Congressional Consultant and Paralegal
with twenty years experience in Pathology, Clinical Laboratory and Emergency
Medicine. | have worked extensively on cases with severe brain injuries.

3. Since 2008 | have been the leading coordinator in the United States for this type
of delicate and specialized transfer of care specifically handling the state to state
transfers of adults and children with varying degrees of medical fragility to include
a vast majority of our patient-clients who have been given the criteria of “brain
death.”

4. | became aware of and urgently requested to help with this case on Wednesday
April 20, 2016 at around 12:30am and the following day | enlisted my team of
highly skilled medical and legal experts.

5. We immediately put in place a Medicat Life Flight on standby that is able to
accommodate the intensive medical needs of Israel. The medical life flight can
accommodate 1-2 family members, the patient and up to three medical
professionals for his care. The flight includes ground transportation both from the
releasing facility to the Medical Life Flight and then by ground ambulance to the
receiving home for iong term care.

6. Our team is also helping the family and their attorney in coordinating and
implementing a long-term care plan that will help them in transitioning to New
Jersey for their permanent residency. This comprehensive plan will include
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providing Israel and his immediate family with consulting services that will help
them to receive expedited medical benefits, certified and licensed medical staff
that will be needed for this child's immediate care upon arrival, coordinating help
with providing his in-home medical equment housing and transportation needs
for the family and any additional social service fype of programs needed for this
family.

7. It is most imperative for this child’s well being that the family not have any
barriers for their child’s current medical needs to transition into a smooth and
coordinated release from Roseville Kaiser Woman’s and Children's center,

8. The current time provided to me in coordinating this complex type of transfer
(which | have handled throughout the United States for years) is seversly
compromised because of the extremely limited time barrier. This type of
coordinated effort would require at minimum 7 to 10 business days and an effort
on the releasing hospital’s part for the medically appropriate procedures needed
for transfer of care for this patient.

ra

9. We are willing to assist this family with the full scope of our services and continue
the coordinated effort but given our experience with our previous cases that have
the “brain death” determination it is imperative that the family be provided
appropriate fime for our team to coordinate this as we would in al! other cases of

similarly complex nature.

1 declare under penalty of pefjury that the foregoing information is frue and correct.
Executed this 27th day of April, 2016 under penalty of perjury pursuant to the laws of
the State of California.

.//2/7(—&/’(;@ C./--fz"‘)a_d-'ﬂ—z,(‘;

Angela Clemente



Case: 16-15883, 05/19/2016, ID: 9982725, DktEntry: 12, Page 262 of 335

EXHIBIT J



W N O N A W N =

NN RN NN RN N NN R R
mm\:mm.hwwpom.m\lmazaﬁﬁg

Case: 16-15883, 05/19/2016, ID: 9982725, DktEntry: 12, Page 263 of 335

FILED

Superior Court of Californla
Couniy of Placer

APR 27 2006 {4

Jalks Chatters
Extecutive Giifcor

By: . Harding, Depiy

SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF PLACER

ISRAEL STINSON by and through . Case No.: S-CV-0037673

JONEE FONSECA, his mother-
ORDER AFTER HEARING

Petitioner; NEXT HEARING:

V.
April 29,2016
UC DAVIS CHILDREN'S HOSPITAL; 9:00 a.m.

Department 43
KAISER PERMANENTE ROSEVILLE |
MEDICAL CENTER-WOMEN AND
CHILDREN'S CENTER,
Respondent

Petitioner and applicant Jonee Fonseca has applied for a temporary
restralnmg order directed to Kaiser Permanent Rosevflle Medical Center—
Women and Chlldren s Center concerning medical care and intervention
provided to her son Israel Stinson. TRO proceedings were previously heard

April 14, 15 and 22, 2016.
A continued hearing was held April 27, 2016, in Department 43, the

Hon. Michael W. Jones, presiding. Ms. Fonseca and Nathaniel Stinson,
minor's father, appeared with Alexandra Snyder, Esq. Jason J. Curliano,
Esq., and Drexwell M. Jones, Esq., appeared for Kaiser Foundation

-1 -
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Hospitals. At the court's request Roger Coffman, Esq., Senior Deputy
County Counsel for Placer County was also present, representing the Placer
County Public Guardian. Richard Robinson and Laura Moreno,

representatives of Kaiser, were also present.

Having considered the argument of and infarmation provided through
counsel, including declarations and other writings offered by Ms. Fonseca
and Mr. Stinson, the court makes the orders which follow. These orders are
made to implement the Health and Safety Code section 1254.4 reasonably
brief period of accommodation for Israel's family.

It is ordered that:
(1) Jonee Fonseca and Nathanlel Stinson shall be afforded an

additional brief opportunity to transfer Israel Stinson to a medical facility
agreeable to the parties, which facility has agreed to admit Israel;

(2) Transportation of Israel to the facility referred to in preceding
paragraph (1) shall be by Air Care 1 or another transportation service

agreeable to the partiés;
(3) Kaiser will cooperate with and facilitate Israel's transfer and wilt

take necessary steps, in the ordinary course, to prepare Israel for transport,
and will transfer care and support of Israel to Air Care 1 or another

transportation service agreeable to the parties;
(4) Israel's attending physician at Kaiser Roseville will communicate

with Air Care 1 or another transportation service agteeable to the parties to
assure they have proper staffing and equipment to transfer Israel;

(5) Israel's attending physician at Kaiser Roseville will communicate
with the admitting physician at the facility referred to above in paragraph
(1) to facilitate continuous care and to assure the admitting facility Is
prepared to recelve Israel;

(6) The restraining order currently in place, which requires that

(a) Kaiser shall 'co_ntinue to provide cardio-pulmonary support

-2 -
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to Israel Stinson as is currently being provided;

(b) Kaiser shall provideﬁmedications currently administered to
Israel; however, physicians or attending staff may adjust medications
to the extent possible to maihtain Israel's stability, givén his present
condition; | .

. (c) Kaiser shall continue to provide. nutrition to Israel In the
manner currently provided to the extent possible to maintain Israel's
stability, given his present condition; |

shall continue in effect until and shall automatically dissolve upon the eariter |
of: '

(a) Israel's discharge from Kaiser Permanente Hospital in
Roseville; for this purpose, dlschafge means Israel's physical exit
from the hospital; olr |

(b) Friday, April 29, 2016, 9:00 a.m.

Kaiser's legal responsiblliity for.Israel's care and treatment will cease when
the restraining order diésolves.
(7) This matter is set for further proceedings April 29, 2016, 9:00
a.m., in Department 43. |
- If the restraining order has dissolved pursuant to paragraph (6),
supra, the court Intends to dismiss this action. The parties have stipulated
that the court will thereafter have no jurisdiction over minor, petitioner or

" |respondents under this proceeding.

The court finds that this order provides the reasonably brief perfod of

IT 1S SO ORDERED.
DATED: April 27, 2016

time under Health and Safety Code sect!on 1254 .4, [

Hén. |cﬁael . Jones’/
Judde of the uperio ourt
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JONEE FONSECA, his mother,

Petitioner,

UC DAVIS CHILDREN'S MEDICAL

ROSEVILLE MEDICAL CENTER-WOMEN

Respondent. )

-——0o00-14

CRTER'™S TRANSCRIPT

~--000---18

APPEARANCES :

SUPERIOR COURT OF TEE STATE OF CALIFCRNIA
IN AND FOR THE COUNTY OF PLACER

DEPARTMENT NO. 43
HON. MICHAEL W. JONES,
JUDGE

ISRAEL STINSON by and
through )

5-CV-0037673

<
L]
]
[4)]
c
[43]

HOSPITAL; KAISER
PERMANENTE )

)

AND CHILDREN'S CENTER,
)

)

FRIDAY, APRIL 29, 2016

PETITION HEARING

MARY R. GALLAGHER,

MOA COURT REPORTERS

CSR #10749
(800) 600-1904
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FOR THE PETITIONER: LIFE
LEGAL DEFENSE FOUNDATICN

BY: ALEXANDRA M. SNYDER, ESQ.
P.0. Box 2015

Napa, California 94558

FOR THE RESPONDENT:

BUTY & CURLIANO LLP

BY: JASON J. CURLIANO,

ESQ.

and

MADELINE L. BUTY, ESQ.

516 16th Street

Oakland, California 94512

REPORTED BY: MARY R. GALLAGHER, CSR #10749
FVILLE, CALIFCRNIA

FRIDAY, APRIL 29, 2016, 9:10 A.M.
DEPARTMENT 43, HONCORABLE MICHAEL W. JONES, Presiding
-——-000---
The matter of ISRAEL STINSON by and through JONEE
FONSECA, his mother, Petitioner, wversus UC DAVIS
CHILDREN'S MEDICAL HOSPITAL; KAISER PERMANENTE

ROSEVILLE 8 MEDICAL CENTER-WOMEN AND CHILDREN'S

CENTER, Respondent,

case number $5-CV-0037673, came regularly this day before

MARY R. GALLAGHER, CSR #10749
MOA COURT REPCRTERS (800) 600-1904
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the Honorable MICHAEL W. JONES, Judge of the Superior 11

Court cf the State of California,

12 Placer, Department Number 43 t

in and for the County of

hereof.

The Petitioner was represented by ALEXANDRA M.

SNYDER, Life Legal Defense Foundation, acting as

her

Counsel.

The Respondent was represented by JASON J.

CURLIANO

and MADELINE L. BUTY, Buty & Curliano LLP, acting

as its 18 Counsel.

The following proceedings were
had, to wit:

~-——00o---

THE CQURT: All right. Good

morning,

felks.22 Mr. Curliano

is present on behalf Kaiser. And

Mr. Jones 23 isn't present, but

we have someone else.

MS. BUTY: Good morning, your Honor. Madeline

MARY R. GALLAGHER, CSR #10749

MO2 COURT REPQORTERS

(800) 600-1904
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Buty.
THE COURT: And last name spelled?
M5, BUTY: B-u-t-vy.

THE COURT: Thank you, Ms. Buty. And good merning

to each of you.
MS. BUTY: Good morning.
MR. CURLIANO: Good meorning, your Honor.

THE COURT: All right, folks. We are here under
the restraining order that was to dissolve today. I
understand you folks have gone to another court seeking
some intervention with ancther court. So where do we 8
stand with respect tc¢ this Court and these proceedings 9

now, Ms. Snyder?

MS. SNYDER: Well, it was our understanding that

the order would dissclve today. And we -- we have
a

hospital that is currently assessing Israel's
situation. 13 And we'll have the conclusion of
that assessment we're

hoping tomorrow or Sunday. They are working through the

MARY R. GALLAGHER, CSR #10749
MOA COURT REPORTERS (800) 600-1904
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weekend to make that assessment. As you know we've worked
very hard and continue to work very hard to have Israel
17 transferred to ancther facility.
Ultimately, his parents would like him in-home
care. I know that sounds unbelievable given his

Situation, but it 1s very common for patients that
are in

Israel's condition to be transferred to home care,
so that

they're not in ICU. They are -- have a feeding
tube, a

breathing tube and then they are monitored by a
nurse who

supervises and then by a medical team who does

intervention as necessary.

THE CQURT: Are you representing whether any
ofthose individuals are persons who were
transferred from a state where a determination of

brain death was made and

MARY R. GALLAGHER, CSR #10749
MOA COQURT REPORTERS (800) 600-1904
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1
2
3
4
after the determination of brain death that there was an
order from the court that ordered a gastrointestinal tube
and air intubation?
MS. SNYDER: No. Fortunately, there are not that
5 many cases --
6 THE COURT: I understand.
7 MS. SNYDER: -- like this. So the most -- the one
8 that's most analcgous would be the case of Jahi
McMath and
9 that's really a case of first impression in this
state, I
10 believe -- but not in this court, of course. And
in that
11 case Jahi had to be transferred to another
hospital in
12 order to have those procedures, but she is now at
home
13 in-home care and the type of care that I
described.
14 THE COURT: Understand.
15 MS. SNYDER: But you're correct, the hospital did
16 not perform those procedures.
27
28

MARY R. GALLAGHER, CSR #10749
MOA COURT REPORTERS (800) 600-1904
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THE COURT: Nor did Judge Grillo order that.l1l8
MS. SNYDER: That is accurate. And I do

understand

that and I understand your position, your Honor, I do.
And we've been really pleading with the hospital to do 21
But the hospital that we are working with right now

22 is -- like I said, they're assessing Israel's case.

They would do those procedures in that hospital
and

then put him on a step-down plan to home care if
they do

recelve him. They do have to do -- it is not a
decision

that they can make lightly and, certainly, it's
not a decision that one person can make.

So they're meeting with their ethics committee

today and tomorrow as I mentioned and then with a group of
physicians that would be responsible for Israel's care at

that peint.
THE COURT: All right.

MS, SNYDER: I don't know -- I mean 1f there's

MARY R. GALLAGHER, CSR #10749
MOA COQURT REPORTERS (800) 600-1904
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Ch him,

anything at all that we can do to facilitate -- we
told

the other hospital the parents are willing to
waive the

liability in that case. And that they're willing
to do

anything and -- and I will say I did go to see the
parents
last night. And they -- I -- when I go in I see

Israel 11 and I usually say, "Hi, Israel,” you

know.

And last night I went to his bedside. I did not 13
but I said, "Hi, Israel," and he turned his
head and moved toward me. Now, I understand the doctors 15

1l describe that as a brain stem -- not a brain stem, a

spinal cord reflex.

First of all, I don't know how they're

distinguishing between the spinal cord and the
brain stem.

MARY R. GALLAGHER, CSR #10749
MOA COURT REPORTERS (800) 600~15%04
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The California law says there has to complete
cessation of 20 function in all parts of brain,

including the brain stem.

And if the spinal cord is able to generate a reflex and
response to stimulus, then, maybe, we don't know enough

23 about the spinal cord to make these determinations.

And I do understand that that is not your role,

your Honor, but there are indications that this
boy 1is

made profoundly disabled, but not dead. And that
is, obviously, such a significant distinction.

And if there is any indication that he is disabled

rsus dead, I just think we need to error on the side of even

a disability, as profound as it may be --

THE COURT: I understand, and I don't mean to cut

you off --

MS. SNYDER: That's okay.

THE COURT: =-- Let me finish. I want you to, in

that context, I want you to address what
determination,

MARY R, GALLAGHER, CSR #10749
MOA COURT REPORTERS (800) 600-1904
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14

1]

13

because I know this Court has -- even before the
Court

became involved, there was the opportunity for a
period of

time. And since this Court has been involved for
there to

be an evaluation by a physician of their own

choosing -12 MS. SNYDER: Yes.

THE CCURT: =~- of Petitioner. And my understanding

14 Jis that has not taken place.

15

le

17

20

21

27
28

MS. SNYDER: ©No. We, actually, had two
physicians.

We had a neurolcgist, who was not able to come up.

And

then we had a cardiologist. And I realize that
the 18 hospital would like us to have a
neurologist. And we 19 would, certainly, like to
have a neurologist.

But at that point we had a neurologist who had

indicated -- and I don't have the e-mail with me,
but I do

10

MARY R. GALLAGHER, CSR #10749
MOA COURT REPORTERS (800} 600-1904
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have the e-mail to that effect, that he would come
out, 23 that was this Tuesday, to perform an
examination. He

texted me on -- I believe it was either Sunday night or
Monday and said he was not able to make it. I don't know

why, he did not provide a reason why. So it's not for
lack of trying or even commitment. And once we got that

commitment, we focused our efforts elsewhere.

THE COURT: Right. Understanding.

MS. SNYDER: And we're, certainly, more than
willing to revisit the possibility of having a
neurologist or another physician exam Israel again.

THE COURT: I understand. And, please, don't

misunderstand me. I'm simply trying to confirm
what I

believe the state of events is, that there's been
this

period of time that I have indicated -- and I'm
just

confirming that during that period of time and up
to right

11

MARY R. GALLAGHER, CSR #10749
MOA COURT REPORTERS (800) 600-1904
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now as we sit here and speak, there is and has not
been

any arrangements for any independent determination
on

behalf of the Petitioner?

MS. SNYDER: That is -- there's been an
arrangement

on our end, but not an arrangement that was
fulfilled --

THE CQURT: Right.
MS. SNYDER: -- and that, actually, brought
somebody into the hespital, that is correct,

cutside of 18 Dr. Byrne who is an out-of-state

neonatologist and who's

declaration we submitted last week.

THE COURT: Thank you.

MS. SNYDER: Thank you.

THE COURT: And next is the determination would be

termination of this Court already made at the last

proceedings in terms of compliance with 7180.
I've not

12

MARY R. GALLAGHER, CSR #10749
MOA COURT REPORTERS (800) 600-1904
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Kaiser.

Cavis.

seen anything further presented to demonstrate
that the

determinations made by the two independent
physicians at

And I understand each of your positions as to UC

And I hope you understand this Court's focusing on

the two independent physicians at Kaiser. 1've not seen

anything, a declaration or anything that demonstrates

that those were done anything in anything other than a

medically accepted matter.

MS. SNYDER: Yes. And I don't know if you're

familiar, but in the State of Nevada there was
anocther

unfortunate case invelving a 20-year old college
student

who was also declared brain dead. 2And in that
case the

Supreme Court of Nevada in a ruling of seven to
zero found 11 issue with the accepted medical
standards themselves.

That those standards that are, essentially, the

13

MARY R. GALLAGHER, CSR #10749
MOA COURT REPCRTERS (800) 600-1904




= W N e

13

14

15

16

18

19

20

21
22
23
24

25

26

27
28

Case: 16-15883, 05/19/2016, ID: 9982725, DktEntry: 12, Page 280 of 335

guidelines put forth by the American Academy of
Neurology

are possibly not sufficient to determine brain
death with

absolute certainty. And even the American Academy
of

Neurology has issued its own -- they had

guestions. They 17 revised the standards in the

-- the guidelines in 2010.
There are still questions with regard to the apnea

test, the safety of the apnea test that the
American

Academy of Neurology, i1tself, raises. So -- and I
do

understand your position --
THE COURT: Yes.

MS. SNYDER: -- I know it's what the law says. I

do.

THE COURT: And remember, I'm familiar with many

aspects of this case. In my prior --
MS. SNYDER: And I appreciate that, your Honcr.

THE COURT: -- as a litigator in this particular

14

MARY R. GALLAGHER, CSR #10749
MOA COURT REPCRTERS (800) 600-1904
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area in traumatic brain injury cases. Again, with respect
to the law in this case and what has happened here,

that's what I need to focus on. And I've not seen
anything attacking the Kaiser determination. Thus, the

Court
5| provided the -- what the Court interpreted to be a 6
rglasonable period of time under 1254.4 to extend to today. 7

MS. SNYDER: Uh-huh.

8 THE CCURT: And I'm not hearing anything else with 9

respect to that aspect now.

10 MS. SNYDER: Uh-huh. As I said I -- we do have --

11 we on do have this confirmation from the hospital.
Our

i2 main focus right now and -- I mean we don't have a
team of

13 litigators. And I don't even have a paralegal.
And

14 that's not the business of this Court, I
understand that.

15 But our efforts really have been focused on
getting

27

28

15

MARY R. GALLAGHER, CSR #10749
MOA COURT REPORTERS (800) 600-1904
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Israel released to another facility as much as I
would

like to look into the law and leoking into all of

the 18 issues that I mentioned, and even that you
mentioned, 19 whether every step was truly

followed.

You know, I mean we do have guestions. And I'm

trying to, you know, again, work with physicians
as I have

time, but to look at the transmitral doppier that
was done 23 by UC Davis that showed, "a near

absence of blcod flow to

the brain, but not a complete absence of blood
flow to the

brain."
And the other thing that I want to mention, your
Honor, is that we don't know exactly what happened at UC

Davis. And that 1s something that I will not take up, but
the parents may take up in ancther matter. And -

THE COURT: Which to could be c¢lear -- which I think

le

MARY R. GALLAGHER, CSR #10749
MOA CCOURT REPORTERS (800) 600-1904
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11

12

it's clear, which is why I am discounting, if you

will, if that's the proper terminology of the UC Davis
determination --
MS. SNYDER: Absolutely.
THE COURT: -- and sclely for my purpcses
relying8 on the two independent examinations at
Kaiser.

MS. SNYDER: Right, but they're -—- and I understand

this doesn't have anything to do with Kaiser. And
we're

not in any way saying that it does, just to be
clear. But

there are guestions as to what happened. And --

and -13 when you look at recovery in those

situations, you know, I

14 mean there is a difference between what happens when a 15

patfent is dead and what happens when a patient is alive 16

and

17

27
28

living in some way.

So —-- and so those questions remain to be
answered.

17

MARY R. GALLAGHER, CSR #10749
MOA COURT REPORTERS (800) 600-1904




N TR

18

20

21
22
23
24

25
26

27
28

Case: 16-15883, 05/19/2016, ID: 9982725, DktEntry: 12, Page 284 of 335

And, certainly, I'm not going to answer those
questions, 19 but that could be for ancther
matter. And there's -- I

would say even evidence inherent in this little
boy that

-- and I don't want to talk about him in terms of

evidence, but you know --

THE COURT: 1In terms of these proceedings in this

case —-
MS. SNYDER: Uh-huh.

THE COURT: -- again, confirming, I
understandthere's been an order that was signed by
Judge Nunley that puts into place, in essence —-- I
don't want to call it an extension of these
proceedings, but a new proceeding that has a
temporary restraining order in place?

MS. SNYDER: Yes,

THE COURT: All right. With an interesting twist

and caveat in his order that wasn't contained in my order,

be it as it may. Anything further, Ms. Snyder?

18
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M.

MS. SNYDER: No, your Honor. And I do want to 8
k you. I know this has been extremely difficult.
It's difficult for everybody. We appreciate even the
heospital's position, we're -- thank God, that these are
very rare cases, but we appreciate your —-- just your 12
attenticn to this matter and to this family. So thank you
13 wvery much.

THE COURT: Notwithstanding the rarity of these 15

ues. And as you say, "fortunately," they are rare.

Nevertheless, the rarity of those, have consequence. And
I understand, Ms. Fonseca, and, Mr. Stinson, rare as 1t
may be, makes no difference in your minds. It's very 19
real. And I understanc and I appreciate that. 20

MS. SNYDER: And I don't know if Ms. Fonseca or

Stinson have anything to add at this point.

THE FATHER: I just want to say thank you. Thank

yvou, your Honor, for what you did so far. Thank
you so

much.

19
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26 THE CCURT: Mr. Curliano, cr, Ms. Buty?
MR. CURLIANO: Just briefly, your Honor. 2And T

can certainly respond if the Court is inclined to have

Kaiser —-- with respect to the statements made by Ms.
Snlyder, advocacy aside, your Honor, we'wve both within the
bounds of the law which permits us to do. Focusing back on

thiis case, what we have here we have an undisputed 5 record,

wilth testimony by Dr. Myette, that is the only

6 evidence that was provided to the Court.

7 Petitioners have been given an ample opportunity, I

8 believe, to locate and have someone testify. And I
think

9 at face value, that's a difficult thing for them
do. I

10 can also represent that since the TRC has been
granted,

11 Kaiser has been ready, willing and able to accept a
formal

12 request to have privileges granted tc the
appropriate

13 physician to examine and look at Israel. 2And I
think

27

28

20
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counsel has confirmed that by what she said. That
has 15 never occurred. We've never been asked to
do that. 16 So it's not a case where Kaiser
may have disagreed 17 with the type of physician
or the type of examination.
The request simply hasn't been made. So I go back to what
Dr. Myette had to say. I can represent to the Court, as I
have before, I speak with Dr. Myette on a daily basis many
21 times, nothing has changed in terms of an improvement.
And Israel's condition, separate and apart from what may
have been noticed by a layperscn, perhaps, or may have
24 been on a video.
And unless the Court has any guestions specific to

this -- and the Court is aware of the order. I
was going to bring that to the Court's attention,
but it sounds like, your Honor, has a copy of it

from the Eastern

District. I would like to thank the Court for the time

dealing with what are wvery tough issues, obvicusly.

21
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THE COURT: Thank you. Anything further on behalf of the
Petitioner?
THE MOTHER: No.
MS. SNYDER: No, your Honor. Thank you.
THE COURT: All right. For the reasons that are8
stated throughout the entire record of these
events and

this particular case, it is a -- I can't even put
words,

you can say, "sad, tragic," you can put any
adjustive you

wish to with respect to the type of case, but
words can

never describe it.
And I think you folks realize that the law

requires, as I'm obliged when I took an cath to
follow the

law. 2And the law of the State of California under
7180

and 7181, as I've indicated based upon the record
befcore

this Court, has been met and complied with
including that

22
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safety valve, if you will, of 7180 in particular,
1254.4 19 was recognized by this Court at the

last proceeding.

And the Court determined the reasonableness or

standard and period of time to which there has
been no

further comment cor evidence presented tc dispute
what the

Court has determined. And as of this time the
temporary

restraining order will dissolve as indicated
within that

order itself. And the petition is hereby
dismissed with

recognition that there is the order for the
Federal Court that is in place. 0Okay. Thank you
folks. MR. CURLIANO: Thank you, your

Honor.

THE MOTHER: Thank you, your Honor.
THE FATHER: Thank you, your Honor.

MS. SNYDER: Thank you, your Honor.

23
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(The proceedings concluded at 9:34 a.m.)
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF PLACER
—--00o--

ISRAEL STINSON, by and through
JONEE FONSECA, his mother,

Petiticner,

S-Cv-0037673

)

)

)

)

} Case No.
versus )
)
)

UC DAVIS CHILDREN'S MEDICAL
HOSFITAL; KAILSER
PERMANENTE )

ROSEVILLE MEDICAL CENTER-WOMEN ) REPORTER'S
AND CHILDREN'S CENTER,
) TRANSCRIPT

)

Defendants. )

STATE CF CALIFORNIA )
} 88 COUNTY

OF PLACER )

I, MARY GALLAGHER, Certified Shorthand Reporter of
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MARY R.

the State of California, do hereby certify that
the

foregoing pages 1 through 16, inclusive, comprises
a true

and correct transcript of the proceedings had in
the

above-entitlied matter held on April 29, Z016.

I alsoc certify that portions of the transcript are

governed by the provisions of CCP 237(a) (2) and
that all

personal juror identifying information has been
redacted.

IN WITNESS WHEREOF, I have subscribed this24
certificate at Roseville, California, this 29th

day of 25 April, 2016.

GALLAGHER, CSR #10749
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CLINICAL GUIDELINES

Guidelines for the Determination of

Brain Death in Infants and Children:

An Update of the 1987 Task Force
Recommendations—Executive Summary

Thomas A. Nakagawa, MD, FAAP, FCCM,"? Stephen Ashwal, MD,**
Mudit Mathur, MD, FAAP,"* Mohan Mysore, MD, FAAP, FCCM, '
and the Committee for Determination of Brain Death in Infants Children'

Objective: To review and revise the 1987 pediatric brain death guidelines.

Methods: Relevant literature was reviewed. Recommendations were developed using the GRADE (Grading of
Recommendations Assessment, Development, and Evaluation) system.

Conclusions and Recommendations: (1) Determination of brain death in term newborns, infants, and children is a
clinical diagnosis based on the absence of neurologic function with a known irreversible cause of coma. Because of
insufficient data in the literature, recommendations for preterm infants <37 weeks gestational age are not included
in these guidelines. (2} Hypotension, hypothermia, and metabolic disturbances should be treated and corrected, and
medications that can interfere with the neurologic examination and apnea testing should be discontinued allowing
for adequate clearance before proceeding with these evaluations. (3) Two examinations including apnea testing with
each examination separated by an observation period are required. Examinations should be performed by different
attending physicians. Apnea testing may be performed by the same physician. An observation petiod of 24 hours for
term newborns (37 weeks gestational age) to 30 days of age and 12 hours for infants and children (>30 days to 18
years) is recommended. The first examination determines the child has met the accepted neurologic examination
criteria for brain death. The second examination confirms brain death based on an unchanged and irreversible
condition. Assessment of neurologic function after cardiopulmenary resuscitation or cther severe acute brain injuries
should be deferred for 24 hours or longer if there are concerns or inconsistencies in the examination. (4) Apnea
testing to support the diaghosis of brain death must be performed safely and requires documentation of an arterial
PaCQO, 20mmHg above the baseline and >60mmHg with no respiratory effort during the testing period. If the apnea
test cannot be safely completed, an ancillary study should be performed. (5} Ancillary studies (electroencephalogram
and radionuclide cerebral blood flow) are not required to establish brain death and are not a substitute for the
neurologic examination. Ancillary studies may be used to assist the clinician in making the diagnosis of brain death
{a) when components of the examination or apnea testing cannot be completed safely due to the underlying medical
condition of the patient; (b) if there is uncertainty about the results of the neurclogic examination; (¢) if a medication
effect may be present; or (d) to reduce the interexamination abservation period. When ancillary studies are used, a
second clinical examination and apnea test should be performed, and components that can be completed must
remain consistent with brain death. In this instance, the observation interval may be shortened, and the second
neurologic examination and apnea test (or all components that are able to be completed safely} can be performed

at any time thereafter. (6) Death is declared when these above criteria are fulfilled.
ANN NEUROL 2012;71:573-585

he Pediatric Section of the Society of Critical Care Neurology Society, formed a multidisciplinary committee of
Medicine and the Section an Critical Care of the Amer- medical and surgical subspecialists under the auspices of the
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revise the 1987 guidelines. Its purpose was to review the
neonatal and pediatic literature from 1987, including
any prior relevant literature, and update recommendations
regarding appropriate examination criteria and use of an-
cillary testing to diagnose brain death in neonates,
infants, and children, The commitwee was also charged
with developing a checklist to provide guidance and
standardization to determine and document brain death.
Uniformity in the determination of brain death should
allow physicians to pronounce brain death in pediatric
patients in a more precise and ordetly manner and ensure
that all components of the examination are performed
and appropriately documented. The committee believes
these revised diagnostic guidelines (Table 1) and a stand-
ardized checldist form (Table 2) will assist physicians in
detetmining and documenting brain death in children.
This should ensure breader acceptance and utilization of
such uniform criteria.

This update affirms the definition of death as stated
in the 1987 pediatric guidelines established by mulriple
organizations as follows: “An individual who has sus-
tained either (1) irreversible cessation of circulatory and
respiratory functions, or (2) irreversible cessation of all
functions of the entire brain, including the brainstem, is
dead. A determination of death must be made in accord-
ance with accepted medical standards.”’

The committee recognizes that medical judgment
of involved pediatric specialists will direct the appropui-
ate course for the medical evaluation and diagnosis of
brain death. The committee also recognizes thar no
national brain death law exists. State statutes and pol-
icy may restrict determination of brain death in cerain
circumstances. Physicians should become familiar with
laws and policies in their respective institution. The
committee alse recognizes that variability exists for the
age designation of pediatric wauma pacients. Tn some
stares, the age of the pediawic twauma patienc is
defined as <14 years of age. Trauma and intensive
care practitioners are encouraged to follow state/local
regulations governing the specified age of pediatric
trauma patients. '

The following is an executive swmmary of the
recommendations produced from this commitee. The
full report is available in Critical Care Medicitie and
Pediztrics.*¥ The committee believes these guidelines
to be an important step in protecting the health and
safety of all infants and children. These revised clinical
guidelines and accompanying checklist are intended to
provide an updated framework to promote standardiza-
tion of the neurologic exam and wse of ancillary stud-
ies based on the cvidence available to the committee
at the time of publication.

574

Recommendations

Term Newborns (37 Weeks Gestational Age)
to Children 18 Years of Age

DEFINITION OF BRAIN DEATH AND COMPONENTS
OF THE CLINICAL EXAMINATION. Brain death is a
clinical diagnosis based on the absence of neurologic
function with a known diagnosis that has resulted in irre-
versible coma, Coma and apnea must coexist to diagnose
brain death, A complete neurologic examination that
includes the elements oudined in Table 3 is mandarory
to determine brain death; all compenents must be appro-
ptiately documented. An algorithm to diagnese brain
death in infants and children is provided in the Figure.

PREREQUISITES FOR INITIATING A CLINICAL BRAIN
DEATH EVALUATION. Determination of brain death
by neurologic examination should be petformed in the
setting of normal age-appropriate physiologic parameters,
Factors potentially influencing the neurclogic examina-
tion that must be corrected prior to examination and
apnea testing include:

o Shock or persistent hyporension, Systolic blood pressure
or mean arterial pressure should be in an acceptable range
{systolic blood pressure not less than 2 standard devia-
tions below age appropriate norm} based on age. Place-
ment of an indwelling arcerial catheter is recommended
w ensure that blood pressure remains within a normal
range during the process of diagnosing brain death and to
accurately measure PaCQO; levels during apnea testing.

» Hypothermia. Hypothermia is known to depress cen-
tral nervous system function®™ and may lead to a false
diagnosis of brain death. Hypothermia may alter me-
rabolism and clesrance of medications thar can inter-
fere with brain death testing. Efforts to adequately
rewarm before performing any neurologic examination
and maintain temperature during che observation pe-
riod are essential. A core body temperature of >35°C
(95°F) should be achieved and maintained during ex-
amination and eesting to determine death.

s Severe metabolic disturbances. Severe merabolic distur-
bances can cause reversible coma and interfere with the
clinical evaluation to determine brain death. Reversible
conditions such as severe electrolyre imbalances, hyper-
ot hypoglycemia, severe pH disturbances, severe hepatic
ot renal dysfuncion, or inborn errors of metabolism
may cause coma in a neonate, infanc, or child.>® These
conditions should be identified and rreated before evalu-
ation for brain death, especially in situations where the
clinical history does not provide a reasonzble explana-
tion for the neurologic status of the child,

Volume 71, No. 4
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TABLE 1: Summary Recommendations for the Diagnosis of Brain Death in Neonates, Enfants, and Children

Rccommenda.tlon - Ev1dcncc

. 1. Determination of brain death in neonates, infants, and children relies High
on a clinical diagnosis thac is based on the absence of neurologic
function with a known irreversible cause of coma. Coma and apnea
must coexist to diagnose brain death. This diagnosis should be made
by physicians who have evaluated the history and completed the
neurologic examinations.

2. Prc1equ1a[tee for initiating a bmm death evalua{mn-

A Hypotensmn, hypotherimia, and metabolic disturbances that could High
affect the neurological examination must be corrected prior to
examination for brain death.

B. Sedatives, analgesics, neuromuscular blockers, and anticonvulsant Moderate
agents should be discontinued for a reasonable time period based on
elimination half-life of the pharmaco[oglc agent to ensure they do not
affect the neurologic examination. I(uowledge of the total amount of
each agent (mg/kg) administered since hospital admission may provide
useful information concerning the risk of continued medication effects.
Blood or plasma levels to confirm that high or supratherapeutic levels
of anticonvulsants with sedative effects are not present should be
obtained (if available} and repeated as needed or undil the levels are
in the low to mid therapeutic range.

C. The diagrosis of brain death l)ased on ncurcloglc examination alon(_ Moderate

should not be made if supratherapeutic or high therapeutic levels of
sedative agents are present. When levels are in the low or mid
therapeutic range, medication effects sufficient to affect the results of
the neurologic examination are unlikely. If uncerainty remains, an
ancillary study should be performed.

D. Assessment of neuloioglc function may be unrehable 1mmedmte[y Moderate

following cardiopulmonary resuscitation or other severe acute brain
injuries, and evaluation for brain death should be deferred for 24 w
48 hours or iongcr if there are concerns or inconsistencies

in the exammatlon.

3 Number of examinarions, examiners, :md observmon penods.

A, Two examinations mcluc[mg apnea testing with each examination Moderate

separated by an observation period are required.

B. The examinations should be performed by different attending Low
physicians invoived in the care of the child. The apnea test may be
performed by the same physician, preferably the attending physician
who is managing ventilator care of the child.

C. Recommended observation periods: Moderate

2. 24 hours for neanates (37 weels gestation to term infants
30 days of age).

b. 12 hours for mfants and children (>30 days to 18 ycars)

D. The first examination determines the child has met neurologic Moderate

examination criteria for brain death. The second examination,
performed by a different aending physician, confirms thar the
child has fulfilled criteria for blam dcath

E. Assessment of neurologic function may be unteliable immediately Moderate
following cardiopulmanary resuscitation or other severe acute
brain injuries, and evaluation for brain death should be deferred
for 24 to 48 hours or longer if there are concerns or inconsistencies
in the examination.

Scofe . ..

Recommendauon
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Strong

Strong

Strong “

Strong
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TABLE 1 (Continued)

Recommendatwn s _ « = Evidence Recommendation
B ' v Score . Score

"4, Apnea testing:

A. Apnea testing must t be perfmmcd safely and rcc;mrcs dacumentation Moderate Suong
of an arterial PaCQ, 20mmHg above the baseline PaCQ; and

>60mmHg with no respiratory effort during the testing period to

support the diagnosis of brain death, Some infants and children with

chronic respiratory disease or insufficiency may only be responsive

to supranormal PaCQ; levels. In this instance, the PaCO, level

should increase to >20mmHg above the bascline PaCO; level.

B. If the apnea test cannot be performed due to a medical Moderate Strong
contraindication or cannot be completed because of hemodynamic
instability, desaturation to <85%, or an inability to reach a PaCO,
of 26 OmmHg, an ancillary study should be puformed

5. Ancillary studies:

A. Ancillary studies (EEG and radionuclide CBF) are not required to Moderate Strong
esrablish brain death unless the clinical examination or apnea test
cannot be comp]eted

B. Anc1Elaly \tudles are not a qubqtitutc for the neurologic examination. Moderate Strong

C. For &l age groups, ancxllary studies can be used to assist the clinician in Moderate Strong

making the diagnosis of brain death to reduce the observation period

or (i) when components of the examination or apnea testing cannot be

completed safely due to the underlying medical conditon of the

patieny; (ii) if there is uncertainty about the results of the neurologic

examination; or (iii) if a medication effect may interfere with evaluaton

of the partient. If the ancillary study supports the diagnosis, the second

examination and apnea testing can then be performed. When an

anci[lary S[uc[y is used to reduce the observation period, all aspects of the

cxamination and apnea testing should be completed and documented.

D. When an mc1llary study is used because there are inherent examination High Strong
limitations (e, i to iii in 5C above), then components of the
cx,umnatlon done 1mtzaily should be completed and documented

E. If the ancllf’lry study is equivocal or if there is concern abour the Moderate Strong

validity of the ancillary study, the patient cannot be pronounced dead.
The patient should continue to be observed undl brain death can be
declared on clinical examination criteria and apnea testing, or a follow-up
ancillary study can be performed to assist with the determinarion of brain
death. A waiting period of 24 hours is recommended before further
clinical reevaluation or repeat ancillary study is performed.
Supportive patient care should continue during this time period.

" 6. Declaration of death:

A. Death is declared afrer confirmation and completion of the second High Strong
clinical examination and apnea test.

B. When anallary studics are used, documentation of components High Strong
from the second clinical examinarion that can be complered must
remain consistent with brain death. All aspects of the clinical examination,
including the apnea test, or ancillary studies must be appropriately
documented.

C. The clinical examination should be carried out by experienced High Strong
clinicians who are familiar with infants and children, and have
specific training in neurocritical care.

ADE (Gmdmg of Recommenrlmons Assessment, Development, and ]:valuatlon) a reccnt]y dcvcloped Stdnddrdlzed merhodo»
gical consensus-based: approach, Wwas used to- evaluate the eviderice and make recommendarions for this guldellnc ' :
ie Evideiice Score is based on the stiength of the evtdence wailable ar the'time of publicasion. :
he Recommendation Score s the strength of thie recoms ndatwns based on avallable e\ndence ar the titne of pub cation, Please
see full publication for scoring guidelines listed -in Table 1. : ; S '

CBE = cerebral blood flow; EEG = electroencephalography.
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Nakagawa et al: Determination of Brain Death

TABLE 2 Checkllst for Documentation of Brain Death
- Brain Death Exammatlon for Infam:s and Clnldren

Age of Patient Timing of First Examination - " Interexamination Interval
Term newborn 37 [ First examination may be O At least 24 hours

weeles gestational performed 24 hours after birth OR

i age and up o following cardiopulmonary resuscitarion

"30 days old or other severe brain injury

[ Tnrerval shortened
because ancillary study (Section 4)
is consistent with brain death

S31 days w O First examination may be [ At least 12 hours OR
18 years old performed 24 hours following
’ cardiopulmonary resuscitation or other
severe brain injury

[.] Interval shortened
because ancillary study (Section 4)
is consistent with brain death

: Sectmn 1. Prerequlsltes for Brain Death Ex"'

A Irrevers:ble and Identlﬁable Cause of: Coma (please check)

(1 Traumacic brain injury
O Anoxic brain injury
O Known metsbolic disorder

|:| Other (spemfy}

B Correctmn of Contnbutmg Factors That C«m Interfere wzth the Neurologlc Exammauon

- . L Examination 1 Exammatmn 2
i a. Core body temperature is >95°F (35°C) L) Yes [ No O Yes O No
b Systohc blood pressure or MAP in ac.t.cptable O Yes O No 0] Yes £ No
. range (Systolic BP not less than 2 standard deviations
i below age-appropriate norm) based on age
" ¢ Sedative/analgesic drug effect excluded as a O Yes 0 No 1 Yes O Ne
" contributing factor 7

d, Metabolic intoxication excluded as . O Yes ONo O Yes [J No
- a conmibuting factor '

. Neuromuscufar blockade excluded as O Yes (1 No [ Yes O No

a contributing factor
I:l If ALL prerequisites are marked YES, then. pmuted to section 2, OR

0 confoundsng V'nnbfe wag present. Anc;lizuy study was therefore perfmmed
L to documem bram dcath (Secuon 4),

Note Spma.l Cord Reﬂexes Are Acceptable

o S_e'cﬂon 2. Phys:c,al Exammation (pléase

R ation 1, : S Exammauon 2, S
_ * - Date/Time: - i _ i_)ate/Txme :
~a. Flaccid tone, patient unresponsive [ Yes 1 Na [ Yes O No
to deep painful stimuli
b. Pupils are mldposttlon or fully dilated O Yes O No O Yes [J No

and light reflexes are absent

April 2012
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TABLE 2 (Contlnued]

Secuon 2 Phys;cal Exammatmn (please checl); Note: Splnal Cnrd Reﬂexes Are Acceptablc :

* Examination 1; . _ Examination 2,
L : : D_a(_:e/Tlme. i . Date/Time:
- ¢. Corneal, cough, gag reflexes are absent "5 Yes O No L1 Yes O No
. d. Sucking and rooting reflexes are absent O Yes 0 No O Yes O No
. (in neonates and infants)
" e, Qculovestibular reflexes are absent [ Yes O Neo D Yes 1 No
f. Spontaneous tespiratory effort while on 3 Yes O No O Yes 0 No
mecinmca[ vencilation is absent
. ) The (specify) eEement of the examination could not be performed

because

: Ancxllary btudy (LEG or :adlonuchde (JBF) was therefore perfor;necﬁ to docurment bram death (Seuwn 4).

Section 3. Apnca cst '

e -,Exammatmn 1 : . _ -Eifvf:_é:ﬁiligtion 2,
. '.Datel Tune . Date/ Time
No spontaneous respiratory efforts were 1’1 etest PaCOz Pretest PaCOy:
obsetved despite final PaCQ, >60mmHg  Apnea duration: minApnea duration: min

Jand a 220mmHg increase above baseline  Post-test PaCO,: Post-test PaCOj:
-~ {Examination 1}. No spontaneous respiratory

~ efforts were observed despite final PaCO,

}j_' >60mmHg and a >20mmlHg increase above

- baseline (Examination 2).

* Apnea test is contraindicated or could not be performed to completion because
E Anc;llcuy qtudy (EEG or radionuct uic CBF) was therefore pcrfmmed o document brain death (Sectton 4).

Sectmn 4, AnctlIa.ry Testmg_

Ancillary testing is required (1) when any components of the examination or apnea Date/time:
" testing cannot be completed; (2) if thete is uncerrainty about the results of the
. neurologic examination; or (3) if 2 medication effect may be present. Ancillary
* testing can be performed to reduce the interexamination period; however, a second
“ neutologic examinadon is required. Components of the neurologic examination that
- can be performed safely should be completed in close proximity to ‘the ancillary test.

* O EEG report documents clectrocerebral silence OR ' 1 Yes [ No
0O CBF study reporr documents no cerebral perfusmn O Yes 0] No

Sectmn 5. Slgnatures

Exammcr 1

I ccmfy that my examination is consistent with cessation of function of the brain and brainstem. Conﬁrmato:y
examination to follow.

Printed name

Signature

Specialty
Pager #/license #

" Date mm."dd/yyyji -

Time
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TABLE 2 {Continued)

Section 5. Signatures

Examiner 2

Date/time of death

Printed name

Signature

Specialty

Pager #/license #

Date mm/dd/yyyy

Tlme

I certify that my examination O] and/or ancillary test report O confirms unchanged and irreversible
cessation of function of the brain and brainstem, The patient is declared brain dead 2t this time.

Two physlcmns must peform 1ndependent cxamx. ations separa:cd by speaﬁed lmcrvals s
blnod pressure; CBF = c.ercbra.l bloed: ﬂow, EE(; = electror:ucephaiography MAP = mean arterlal prusur

¢ Drug intoxications including barbiturates, opioids, seda-
tfves, intravenous and inhalational anestherics, antiepilep-
tic agents, and alcohols can cause severe central nervous
systent depression and may alter the dinical examination
to the poinc where they can mimic brain death,>® Test-
ing for these drugs should be performed if there is con-
cern regarding recent ingestion or administration. When
available, specific serum levels of medications with seda-
tive properties or side cffects should be obtained and
documented to be in a low to mid therapeuric range
before neurclogic examination for brain death testing.
Adequarte clearance (based on the age of the child, pres-
ence of organ dysfunction, rotal amount of medication
administered, elimination halflife of the drug, and any
active metabolites) should be allowed prior to the neuro-
logic examination. In some instances, this may require
waiting several half-lives and rechecking serum levels of
the medication before conducting the brain death exami-
narion. If neuromuscular-blocking agents have been used,
they should be stopped, and adequate clearance of these
agents should be confirmed by use of a nerve siimulator
with documentation of neuromuscular junction zcrivity
and twitch response. Unusual causes of coma such as
neurotoxins and chemical exposure (ie, organophosphates
and carbarnates) should be considered in rare cases where
an etiology for coma has not been established.
Assessment of neurologic function may be unreli-
able immediately following resuscitation after cardiopul-
monary artest’ "0 ot other acute brain injuries, and serial
nearologic examinations are necessary to establish
refute the diagnosis of brain death, It is reasonable to
defer the newrologic examination to determine brain
death for >24 hours if dictated by the clinical judgment

Aptil 2012

of the treating physician in such eircumstances. If there
are concerns about the validity of the examination (eg,
flaccid tone or absent movements in a patient with high
spinal cord injury or severe neuromuscular disease), if
specific examination components cannot be performed
due to medical contraindications {eg, apnea testing in
patients with significant lung injury, hemodynamic
instability, or high spinal cord injury), or if examination
findings are inconsistent, continued observation and post-
poning further neurologic examinations until these issues
are resolved are warranted to avoid improperly diagnosing
brain death. An ancillary study can be pursued to assist
with the diagnosis of brin death in situations where
certain examination components cannot be completed.

Neuroimaging with either computed tomography
(CT) or magnetic resonance imaging (MRI) should demon-
strate evidence of an acute central nervous system injury
consistent with the profound loss of brain funcrion. It is
recognized thar early afrer acute brain injury, imaging find-
ings may not demonstrate significant injury. In such sirua-
tons, repeat studies are helpful in documenting that an
acute severe brain injury has occurred. CT' and MRI are
not considered ancillary studies and should not be relied
upon to make the determination of brain death.

NUMBER OF EXAMINATIONS, EXAMINERS,

AND OBSERVATION PERICDS.

Number of Examinations and Examiners. The com-
mittee supports the 1987 guidelines recommending per-
formance of 2 examinations separated hy an observation
period. The committee recommends that different
attending physicians invelved in the care of the child per-
form these examinations,
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TABLE 3: Neurologic Examination Components to Assess for Brain Death in Neonates, Infants, and Children,®
Including Apnea Testing

- Reversible conditions or conditions that can intetfere with the neurologic examination must be excluded prior to
brain death testing. See text for discussion,
1. Coma. The patient must exhibit complete loss of consciousness, vocalization, and volitional activity.
Patients must lack all evidence of responsiveness. Eye opening or eye movement to noxious stimuli is absent.,

Noxious stimuli should not produce a motor response ather than spinally mediated reflexes. The clinical
differenciarion of spinal responses from retained motor responses associated with brain activity requires expertise.

2 Loss of all brainstem reflexes including:
MIdeSlthn or fully dilated pupils that do not rcspond to llght

Absence of pupillary response o a bright light is documented in both eyes. Usually the PUP[]S are fixed in
a midsize or dilated position (4—9mm) When uncertainty exists, a magnifying glqss should be used.

Ab‘ience of movement of bulbar musculature including facial and oropharyngeal musc[es

Deep pressure on the (.(mdyfes at the level of the temporomandlbulaE joints and deep prewsule at the
supraorbital ridge should produce no grimacing or facial muscle movement.

- Absent gag, cough, sucking, and rooting reflex.

The pharyngeal or gag 1eﬂex is tested after snmu[amon of the poqteuor pharynx w;th a mngue blade or
suction device. The tracheal reflex is most reliably tested by examining ¢he cough response to tracheal
suctioning. The catheter should be inserted into the erachea and advanced to the level of the carina followed

by 1 or 2 suctioning passes.
Absent corneal reflexes.
Absent corneal reflex is demonstrated by touching the cornea with a piece of tissue paper, a cotton swab,

ot squirts of water. No eyelid movement should be seen. Care should be taken not to damage the comnea
during testing.

Absent oculovestibular reflexes.

The oculovestibular reflex is tested by irrigating each ear with ice water (caloric testing) after the patency
of the external anditory canal is confirmed. The head is elevared to 30°, Each external suditory canal is
irrigated (1 ear at a time) with approximately 10 to 50ml of ice water, Movemnent of the eyes should be
absent during | minute of observation. Both sides are tested, with an interval of several minutes.

3. Apnea. The patient muse have the complete absence of documented respiratory effort (if feasible) by formal
‘apnea testing demenstrating a PaCOy Z60mmHg and >20mmHg increase above baseline,
Nomalization of the pH and PaCO,, measured by arterial blood gas analysis, maintenance of core

temperature >35°C, normalization of blood pressure appropriate for the age of the child, and correcring
for factors that could affect respiratory effort are a prerequisite <o cesting,

The patient should be preoxygenared using 100% oxygen for 5-10 minutes pnor to 1n1t[atmg this test.

Intermittent mandatory mechanical ventilation should be discontinued once the patient is well oxygenated and
a norrml PaCQ; has been achieved.
The patient’s heart rate, blood pressure, and oxygen saturation should be contmuously monitored while observmg
for spontaneous respiratory effort {hroughout the entite procedure.
Fol]ow—up blood gases should be obtained to monitor the rise in PaCOz while the pment remains disconnected
from mechanical ventilation.
If no rcspirato:y efforc is obseeved from the initiation of the apnea test o o the fime the measured
PaCO, is >60mmHg and >20mmHg above the baseline level, the apnea testis consistent with brain death.

The patienc should be placed back on mechanical ventilator support, and medical management should continue
until the second neurologlc examination and apnea cest confirming brain death are completed

Tfo oxygen saturations fall below 85%, hemodynamm instabifity limits completion of aptea testmg, ora PqCOZ
level of >60mmHg cannot be achieved, the infant or child should be placed back on ventilator support with
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TABLE 3 {Continued)

reflex withdrawal or spinal myoclonus.

should be done.

appropriate treatment to restore normal oxygen saturations, arterial CO, pressure, and hemodynamic
parameters. Another attempt to test for apnea may be performed at a later time, or an ancillary study may
be pursued ro assist with decermination of brain death.

Evidence of any respiratory effort is inconsistent with brain death, and the apnea test should be terminated.

4. Flaccid tone and absence of spontancous or induced movements, excluding spinal cord events such as

The patient’s extremities should be examined to evaluate tone by passive range of motion, assuming thar there
are no limirations to performing such an examination {eg, previous trauma, etc), and the patient should be
observed for any spentaneous or induced movements.

If abnormal movements are present, clinical assessment to determine whether these ate spinal cord reflexes

“Criteria adapted from 2010 American Academy of Neurology criteria for‘brain deésth. derermination in adules.'? -

Children being evaluated for brain death may be
cared for and evaluated by multiple medical and surgical
specialists. The committee recommends that the best inter-
ests of the child and family are served if at least 2 different
attending physicians participate in diagnosing brain death
to ensure that (1) the diagnosis is based on carrently estab-
lished criteria, (2) there are no conflicts of interest in estab-
lishing the diagnosis, and (3) chere is consensus by at least
2 physicians involved in the care of the child that brain
death criteria are met, The committee also believes that
because the apnea test is an objective test, it may be per-
formed by the same physician, preferably the auwending
physician who is managing ventilator care of the child.

Duration of Ohbservation Periods. The committee
recommends the observation period between examinations
to be 24 hours for neonates (37 weeks gestational age; up
to 30 days) and 12 hows for infants and children (>30
days to 18 years). The first examination determines thaz the
child has met neurologic examination criteria for brain
death. The second examination confirms brain death based
on an unchanged and irreversible condition. Reduétion
of the observation period and wse of ancillary studies are
discussed in separate sections of these guidelines.

APNEA TESTING. Apnea testing should be performed
with each neurclogic examination to determine brain
death in all patients unless a medical contraindication
exists. Contraindicacions may include conditions that in-
validate the apnea test (such as high cervical spine injury)
or raise safety concerns for the patient {high oxygen
requirement or ventilator settings). If apnea testing can-
not be completed safely, an ancillary scudy should be per-
formed to assist with the determination of brain death.
Apnea testing in term newborns, infants, and chil-
dren is conducted similarly as in adules. Normalization of
the pH and PaCO;, measured by arterial blood gas analysis,
maintenance of core temperature at >35°C, normalization
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of blood pressure appropriate for the age of the child, and
correcting for factors that could affect respiratory effort are
prerequisites to testing. The patient must be preexygenated
using 100% oxygen for 5 to 10 minuces prior to initating
this test. The physicianis) performing zpnea testing should
continuously moniror the patient’s heart rare, bload pressure,
and oxygen saturation while observing for spontancous respi-
ratory effort throughour the entire procedure, PaCO,, meas-
ured by blood gas analysis, should be alfowed w rise o
>20mmHg  above the baseline PaCO; level and
>60mmHg. If no tespiratory effort is observed from the ini-
tiation of the apnea test to the time the measured PaCO; is
>60mmHg and >20mmHg above the baseline level, the
apnea test is consistent with brain death. The patient should
be placed back on mechanical ventilator support, and medi-
cal management should continue until the second neurologic
examination and apnea test confirming brain death are com-
pleted. If oxygen saturations fall below §5%, hemodynamic
instability limits completion of apnea testing, or a PaCO,
level of >60mmHg cannot be achieved, the infant or child
should be placed back on ventilator support with appropriate
treatment to restote normal oxygen saturations, CO,
pressure to normoearbia, and hemodynamic parameters. In
this instance, another attempt to test for apnea may be
performed at a later time, or an ancillary study may be pur-
sued to assist with determination of brain death. Evidence of
any respiratory effort is inconsistent with brain death, indi-
cating that the apnea test should be terminated and the
patient placed back on ventilatory support.

ANCILLARY STUDIES, The committee recommends
that ancillary studies are not required to establish brain
death and should not be viewed as a substirute for the
neurologic examination. Ancillary studies may be used to
assist the clinician in making the diagnosis of brain death
(1) when components of the examination or apnea test-
ing cannot be completed safely due to the underlying
medical condition of the patieny (2) if there is
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- Comatose Child
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_ 1 Normothermic- oy
i, 2, Normotensive fof

NO

A. Continue observation and'mana
B. Consider diagnostic: stud
and 1magi_g studies

YES

NO

A. Await results of metabohc
“studies apd drug screen: .

B Continued: obsewation and ‘

reexamlnatlon i

YES

(b age-related observatlpn penodsf“)

1y compieted, [li) there is; uncertainty abnut the examlnatlon, {III) lf a medtcation
effect- may intérfera with-evaluation or (iv) to reducethe: obsefvation pertod. .

4-‘hours apart remain .

FIGURE: Algorithm to diagnose brain death in infants

electroencephalography.

uncercainty abouc the results of the neurologic examina-
tion; (3) if a medication effect may be present; or {4) to
reduce the interexamination observation period. The
term ancillary study s preferred to confirmatory study
because these tests assist the clinician in making the clini-
cal diagnosis of brain death. Ancillary studies may alsa
be helpful for social reasons, allowing family members to
better comprehend the diagnosis of brain deash, . '
Four-vessel cerebral angiography is the gold stand-
ard for determining absence of cerebral bloed flow
(CBF). This test can be difficult to perform in infants
and small children, may not be readily available at all
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and children.

CBF = cerebral bleod flow; EEG =

institutions, and requites moving the patient to the angi-
ography suite, Electroencephalographic documentation of
electrocerebral silence and use of radionuclide CBE deter-
minations to document the absence of CBF remain the
most widely used methods o support the clinical diagnosis
of brain death in infanies and children. Both of these ancil-
lary studies remain accepted tests to assist with determina-
tien of brain death in infants and children, Radionudide
CBF testing must be performed in aceordance with guide-
lines established by the Society of Nuclear Medicine and
the American College of Radiology.'®'? Electroencephalo-
graphic (EEG) testing must be performed in accordance
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with standards escablished by the American Electroenceph-
alographic Society."® Interpretation of anciflary studies
requires the expertise of appropriately trained and qualified
individuals who understand the limitations of these studies
to avoid any potental misinterpretation.

Similar to the neurologic examination, hemodynamic
and temperature parameters should be normalized prior to
obtaining EEG or CBF studies. Pharmacologic agents that
could affect the results of testing should be discontinued
and levels determined as clinically indicared, Low to mid
therapeutic levels of barbiturates should not preclude the
use of EEG testing.”® Evidence suggests that radionuclide
CBF study can be utilized in patients with high-dose barbi-
turate therapy to demonstrate absence of CBE'®" Other
ancillary scudies such as transcranial Doppler study and
newer tests such as CT angiography, CT perfusion using ar-
terial spin labeling, nasopharyngeal somatosensory evoked
potential studies, MRI-magnetic resonance angiography,
and perfusion MRI have not been studied sufficiently nor
validated in infants and children and cannor be recom-
mended as ancillary studies to assisc with the determination
of brain death in children at this time.

Repeating Ancillary Studies. If the EEG study shows
elecerical activity or the CBF study shows evidence of flow
or cellular uptake, the patient cannot be pronounced dead
at that time. The patient should continue to be observed
and medically treated until brain death can be declared
solely on clinical examination criteria and apnea resting
based on recommended observation periods, 2 follow-up
ancillary study can be performed to assist and is consistent
with the determination of brain death, or withdrawal of
life-sustaining medical therapies is made itrespective of the
patient meeting criteria for brain death. A waiting period
of 24 hours is recommended before further ancillary test-
ing using radionuclide CBF study is performed to allow
adequate clearance of Te-99m.'*'* Although no evidence
exists for a recommended waiting period berween EEG
studies, a waiting period of 24 hours is reasonable and rec-
ommended before repeating this ancillary study.

Shortening the Observation Period. If an ancillary
study; used in conjunction with the first neurologic examina-
tion, supports the diagnosis of brain death, the interexdmina-
tion observation interval can be shortened, and the second
neurologie examination and apnea zest {or all compoenents
that can be completed safely) can be performed and docu-
mented at any time thereafter for children of all ages.

Special Considerations for Term Newborns
{37 Weeks Gestation) to 30 Days of Age

The ability to diagnose brain death in newborns is- still
viewed with some doubt, primarily due to the small
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number of brain-dead neonates reported in the [itera-
cure' ™2 and uncertainty regarding whether there are
intrinsic biological differences in neonaral brain metab-
olisin, blood flow, and response to injury. The Task
Force supports that brain death can be diagnosed in
term newborns (37 weeks gestation) and older infants,
provided the physician is aware of the limitations of the
clinical examination and ancillary studies in this age
group. It is impormant to carefully and repeatedly exam-
ine term newborns, with particufar attention to exami-
nation of brainstem reflexes and apnea testing. As with
older children, asssssment of neurclogic function in the
term newborn may be unreliable immediately following an
acute catastrophic neurologic injury or cardiopulmonary
arrest. A petiod of »24 hours is recommended before eval-
uating the term newbormn for brain death. Because of insuf-
ficient data in the literature, recommendations for preterm
infants <37 weeks gestational age were notr induded in
these guidelines.

APNEA TESTING. A thorough neurologic examination
must be performed in conjunction with the apnea test to
make the determination of death in any patient. Data sug-
gest that the PaCQ, threshold of 60mmHyg is also valid in
the newborn.?' Apnea testing in the term newborn may be
complicated by the following: (1) treatment with 100%
oxygen may inhibit the potential recovery of respiratory
effort,2>2* and {2) profound bradycardia may precede
hypercarbia and limit this test in neonates. If the apnea
test cannot be completed, the examination and apnea test
can be attempred at a later time, or an ancillary study may
be performed to assist with determination of deach. There
are no reported cases of any neonate who developed respi-
eavory efforr after meeting brain death criteria.

OBSERVATION PERIODS IN TERM NEWBORNS., The
committee recommends that the observation period
between examinations be 24 hours for term newborns
{37 weeks gestational age} to 30 days of age based on
data extracted from available literacure and clinical
experience.

ANCILLARY STUDIES.  Available data suggest thar ancil-
lary studies in newborns are less sensitive than in older
children. Awareness of these limitations would suggest
that longer periods of observation and repeated neuro-
logic examinations are needed before making the diagno-
sis of brain death and also that as in older infants and
children, the diagnosis should be made clinically and
based on repeated examinations rather than relying exclu-
sively on ancillary studies.
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Declaration of Death (for All Age Groups) :
Death is declared after the second neurologic examina-
tion and apnea test confirm an unchanged and irreversi-
ble condition. An algorithm (see Fig) provides recom-
mendations for the process of diagnosing brain death in
children. When ancillary scudies are used, documentation
of components from the second clinical examination thac
can be completed, including 2 second apnea test, must
remain consistent with brain death. All aspects of the
clinical examination, including the apnea test, or ancil-
lary studies must be appropriately documented. A check-
list outlining essential examination and testing compo-
nents is provided in Table 2. This checklist also provides
standardized documentation to determine brain death.

Additional Considerations (for All Age Groups)
The implications of diagnosing brain death are of great
consequence. Therefore, experienced clinicians who are
familiar with neonartes, infants, and children and have
specific training in neurocritical care should carry out
examinations to determine brain death. These physicians
must be competent to perform the clinical examination
and interpret results from ancillary studies. Qualified
dinicians include pediatric intensivists and neonatolo-
gists, pediatric neurologists and neurosurgeons, pediarric
trauma surgeons, and pediatric anesthesiologists with cric-
ical care training. Adult specialises should have appropri-
ate neutologic and critical care training te diagnose brain
death when caring for the pediatric patient from birth to
18 years of age. Residents and fellows should be encour-
aged to learn how to properly perform brain death test-
ing by observing and participating in the clinical exami-
nation and testing process performed by experienced
attending physicians. It is recommended that both neuro-
logic examinations be performed and documented by an
attending physician who is qualified and comperent to
perform the brain death examination.
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The definition of death is one of the oldest and most enduring problems in biophilosophy and bioethics. Serious controversies
over formally defining death began with the invention of the positive-pressure mechanical ventilator in the 1950s. For the first
time, physicians could maintain ventilation and, hence, circulation on patients who had sustained what had been previously
lethal brain damage. Prior to the development of mechanical ventilators, brain injuries severe enough to induce apnea quickly
progressed to cardiac arrest from hypoxemia. Before the 1950s, the loss of spontancous breathing and heartbeat (“vital
functions™) were perfect predictors of death because the functioning of the brain and ofall other organs ceased rapidly and neariy
simultaneously thereafter, producing a unitary death phenomenon, In the pretechnological era, physicians and philosophers did
not have to consider whether a human being who had.lost certain “vital functions” but had retained others was alive, because
such cases were technically impossible.

With the advent of mechanical support of ventilation, (permitting maintenance of circulation) the previous unitary determination
of death became ambiguous. Now patients were encountered in whom some vital organ functions (brain) had ceased totally and
irreversibly, while other vital organ functions (such as ventilation and circulation) could be maintained, albeit mechanically.
Their life status was ambiguous and debatable because they had features of both dead and living patients. They resembled dead
patients in that they could not move or breathe, were utterly unresponsive to any stimuli, and had lost brain stem reflex activity.
But they also resembled living patients in that they had maintained heartbeat, ¢irculation and intact visceral organ functioning.
Were these unfortunate patients in fact alive or dead?

In a series of scientific articles addressing this unprecedented state, several authors made the bold claim that patients who had
totally and irreversibly lost brain functions were dead, despite their continued heartbeat and circulation, ! In the 1960s, they

popularized the concept they called “brain death” to acknowledge this idea, 2 The intuitive attractiveness of the concept of
“brain death” led to its rapid acceptance by the medical and scientific community, and to legislators expeditiously drafting

public laws permitting physicians to determine death on the basis of loss of brain functioning. 3 Interestingly, largely by virtue
of its intuitive appeal, *36 the academy, medical practitioners, governments, and the public accepted the validity of brain death
prior to the development of a rigorous biophilosophical proof that brain dead patients were truly dead. Medical historians have
emphasized utilitarian factors in this rapid acceptance, because a determination of brain death permitted the desired societal

goals of cessation of medical treatment and organ procurement. 4

The practice of determining human death using brain death tests has become worldwide over the past several decades, The
practice is enshrined in law in all 50 states in the United States and in approximately 80 other countries, including nearly alt

of the developed world and much of the undeveloped world. 3 A 1995 conference on the definition of death sponsored by the
Tnstitute of Medicine concluded that, despite certain theoretical and practical shortcomings, the practice of diagnosing brain
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death was so successful and so well accepted by the medical profession and the public that no major public policy changes

seemed desirable. 6

Yet despite this consensus, from its beginning, a persistent group of critics have attacked the concept and practice of brain death

as being conceptually invalid or a violation of religious beliefs, 7 Recently, through the intellectual leadership of Alan Shewmaon,
additional critics have concluded that the concept of brain death is incoherent, anachronistic, unnecessary, a legal fiction, and

should be abandoned. ® In this essay I show that, despite admitted shortcomings, the classical formulation of whole-brain death
remains both conceptually coherent and forms a solid foundation for public policy surrounding human death determination and
organ transplantation. '

An Analysis of Death

Defining death is a formidable task. ? In their rigorous, thoughtful, and highly influential book Defining Death, 10 the President's
Commission for the Study of Ethical Problems in Medicine and Biomedical and Behavioral Research chose as their conceptual

foundation the analysis of death that I published with my Dartmouth colleagues Chatles Culver and Bernard Gert. 1T our
analysis was conducted in three sequential phases: (1).the philosophical task of determining the definition of death by making
explicit the consensual concept of death that has been confounded by technology; (2) the philosophical and medical task of
determining the best criterion of death, a measurable condition that shows that the definition has been fulfilled by being both
necessary and sufficient for death; and (3) the medical-scientific task of determining the tests of death for physicians to employ
at the patient's bedside to demonstrate that the criterion of death has been fulfilled with no false positive and minimal false
negative determinations. Most subsequent scholars have accepted this method of analysis, if not our conclusions, with two

recent exceptions. 12

Following a series of published critiques and rebuttals of our position over the past two decades, I concluded that much of the
disagreement over our account of death resulted from the lack of acceptance by dissenting scholars of the “paradigm of death.”
By “paradigm of death” [ refer specifically to a set of conditions and assumptions that frame the discussion of the topic of death
by identifying the nature of the topic, the class of phenomena to which it belongs, how it should be discussed, and its conceptual

boundaries. !* Accepting a paradigm of death permits scholars to rationally analyze and discuss death without falling victim
to the fallacy of category noncongruence and consequently talking past each other. But the paradigm remains useful even if
scholars do not agree on all its elements, because it can help clarify the root of their disagreement.

My paradigm of death comprises seven sequential elements. First, the word “death” is a common, nontechnical word that we
all use correctly fo refer to the cessation of a human being's life. The philosophical task of defining death seeks not to redefine it
by contriving a new meaning, but rather to divine and make explicit the implicit meaning of death that we all accept but that has
been made ambiguous by technological advances. Some scholars have gone astray by not attempting to capture our consensual
concept of death and instead redefining death for ideclogical purposes or by overanalyzing death to a metaphysical level of

abstraction-- thereby rendering it devoid of its ordinary meaning. 14

Second, death is fundamentally a biological phenomenon. We all agree that life is a biological entity; thus also should be
its cessation. Accepting that death is a biological phenomenon neither denigrates the richness *37 and beauty of various
cultural and religious practices surrounding death and dying, nor denies societies their proper authority to govern practices and
establish laws regulating the determination and time of death. But death is an immutable and objective biological fact and not

fundamentally a social contrivance. I3 For the definition and criterion of death, the paradigm thus exclusively considers the
ontology of death and ignores its normative aspects.

‘Third, we restrict our analysis to the death of higher vertebrate species for which death is univocal. That is, we mean the
same phenomenon of “death” when we say our cousin died as we do when we say our dog died. Although individual cells

B
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within organisms and single celled organisms also die, our analysis of defining human death is simplified by restricting our
purview to the death of related higher vertebrate species. PDetermining the death of cells, orgars, protozoa, or bacteria are valid
biophilosophical tasks but are not the task at hand here.

Fourth, the term “death” can be applied directly and categorically only to organisms. All living organisms meet die and only
living organisms can die. Qur use of language may seem to confuse this point, for example, when we say “a person died.” But
by this usage we are referring directly to the death of the living organism that embodied the person, not to a living organism
ceasing to be a person. Personhood is a psychosocial construct that can be lost but cannot die, except metaphorically. Similarly,

other uses of the term *death” such as “the death of a culture” clearly are metaphorical and fall outside the paradigm. 16

Fifth, a higher vertebrate organism can reside in only one of two states, alive or dead: no organism can be in both states or in
neither, Based on the theory of fuzzy sets, the concept that the world does not easily divide itself info sets and their complements,
Amir Halevy and Baruch Brody proposed that an organism may reside in a transitional state between alive and dead that shares

features of both states. | This claim appears plausible when considering cases of gradual, protracted dying, in which it may
be difficult and even appear arbitrary to identify the precise moment of death. But this claim ignores the important distinction
between our ability to identify an organism's biological state and the nature of that state. Simply because we currently lack the
technical ability to always accurately identify an organism's state does not necessitate postulating an in-between state. Using
the terminology of fuzzy set theory as a guide, the paradigm requires us to view alive and dead as mutually exclusive (non-
overlapping) and jointly exhaustive (no other) sets.

Sixth, and inevitably following from the preceding premise, death must be an event and not a process. If there are only two
exclusive underlying states of an organism, the transition from one state to the other, at least in theory, must be sudden and
instantaneous, because of the absence of an intervening state. Disagreement on this point, highlighted since the original debate

over 30 years ago in Science by Robert Morison and Leon Kass, 18 Genters on the difference between our ability to accurately
measure the presence of a biological state and the nature of that biological state. To an observer, it may appear that death is an
ineluctable process within which it is arbitrary to stipulate the moment of death, but such an observation simply underscores our
current technical limitations. For technical reasons, the event of death may be determinable with confidence only in retrospect.
As my colleagues and I first observed in 1981, death is best conceptualized not as a process but as the cvent separating the

biological processes of dying and bodily disintegration. 19

Seventh and finally, death is irreversible. By its nature, if the event of death were reversible it would not be death but rather
part of the process of dying that was interrupted and reversed. Advances in technology permit physicians to interrupt the dying
process in some cases and postpone the event of death. So-called “near-death experiences,” reported by some critically ill

patients who subsequently recovered, do not indicate returning from the dead but are rather recalled experiences that result from

alterations in brain physiology during incipient dying that was reversed in a timely manner., 20

The Definition of Death

Given the set of assumptions and conditions comprising the paradigm of death, we can now explore the definition, criterion, and
tests of death. Defining death is the conceptual task of making explicit our understanding of it. It poses an essential question:
what does it mean for an organism to die, particularly in our contemporary circumstance in which technology can compensate

~ for the failure of certain vital organs?

We all agree that by “death” we do not require the cessation of functioning of every cell in the body, because some integument
cells that require little oxygen or blood flow continue to function temporarily after death is customarily declared. We also do
not simply mean the cessation of heartbeat and respiration, though this circumstance will lead to death if untreated. Although
some religious believers assert that the soul departs the body at the moment of death, this is not an adequate definition of death
because it is not what religious believers fundamentally mean by “death.”

WESTLAYY © 2016 Thomson Reuters. No clairn to original U8, Governmant Works, 3



Case: 16-15883, 05/19/2016, ID: 9982725, DktEntry: 12, Page 311 of 335

THE WHCLE-BRAIN CONCEPT OF DEATH REMAINS..., 34 J.L. Med. & Ethics 35

Beginning early in the brain-death debate, Robert Veatch advocated a position that became known as the “higher-brain

formulation of death.”?' He claimed *38 that death should be defined formally as “the irreversible loss of that which is
considered to be essentially significant to the nature of man.” He expressly rejected the idea that death should be related
to an organism's “loss of the capacity to integrate bodily function” asserting that “man is, after all, something more than a

sophisticated computer.” 22 His project attempted not to reject brain death, but to refine the intuitive thinking underlying the
brain death concept by emphasizing that it was the cerebral cortex that counted in a brain death concept and not the more
primitive integrating brain structures.

Irrespective of the attractiveness of this idea, (it has spawned a loyal following z ) the higher-brain formulation contains a fatal
flaw as a candidate for a definition of death: it is not what we mean when we say “death.” Its logical criterion of death would be
the irreversible loss of consciousness and cognition, such as that which occurs in patients in an irreversible persistent vegetative
state (PVS). Thus a higher-brain formulation of death would count PVS patients as dead. However, despite their profound and
tragic disability, all societies, cultures, and laws consider PVS patients as alive. Thus, despite its potential merits, the higher-
brain formulation fails the first condition of the paradigm: to make explicit our underlying consensual concept of death and
not to contrive a new definition of death,

In 1981, my colleagues and I strove to capture the essence of the concept of human death that formed the intuitive foundation
of the brain-based criterion of death. We defined death as “the cessation of functioning of the organism as a whole.”2* This

definition utilized a biological concept proposed by Jacques Loeb in 1916, 23 Loeb explained that organisms are not simply
composites of cells, tissues, and organs, but possess ovérarching functions that regulate and integrate all systems to maintain the
unity and interrelatedness of the organism to promote its optimal functioning and health. The organism as a whole comprises
that set of functions that are greater than the mere sum of the organism's parts.

More recently, biophilosophers have advanced the concept of “emergent functions® to explain this type of phenomenon with

greater conceptual clarity. % An emergent function is a property of a whole that is not possessed by any of its component parts,
and that cannot be reduced to one or more of its component parts. The physiological correlate of the organism as a whole is
the set of emergent functions of the organism. The irretrievable loss of the organism's emergent functions produces loss of the
critical functioning of the organism as a whole and therefore is the death of the organism,

In early writings on brain death, a few scholars proposed similar ideas. Most noteworthy was Julius Korein who asserted that

the brain was the “critical system” of the organism whose loss indicated the organism's death. 2 Using thermodynamics theory,

Korein argued that once the critical system was irretrievably lost {death), an irreversible and unstoppable process ensued of
increasing entropy that constituted the process of bodily disintegration. The concept of the demise of the organism's critical
system relies on concepts analogous to the cessation of functions of the organism as a whole.

Examples of critical functions of the organism as a whole include: (1) consciousness, which is necessary for the organism to
respond to requirements for hydration and nutrition; (2} control of circulation, respiration, and temperature control, which are
necessary for all cellular metabolism; and (3) integrating and control systems involving chemoreceptors, baroreceptors, and
neuroendacrine feedback loops to maintain homeostasis. Death is the irreversible and permanent loss of the critical functions

of the organism as a whole.

The Criterion of Death

The next task is to identify the criterion of death, the general measurable condition that satisfies the definition of death by
being both necessary and sufficient for death, There are several plausible candidates for a criterion of death. Among brain
death advocates, three separate criteria have been proposed: (1) the wholebrain formulation, the criterion recommended by the
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Harvard Committee and the President's Commission, and accepted throughout the United States and in most parts of the world;
(2) the higher-brain formulation, popular in the academy but accepted in no jurisdictions anywhere; and (3) the brain stem

formulation accepted in the United Kingdom, 28

The whole-brain criterion requires cessation of all brain clinical functions including those of the cerebral hemispheres,
diencephalon {thalamus and hypothalamus), and brain stem. Whole-brain theorists require widespread cessation of neuronal
functions because each part of the brain serves the critical functions of the organism as a whole. The brain stem initiates
and controls breathing, regulates circulation, and serves as the generator of conscious awareness through the ascending
reticular activating system. The diencephalon provides the center for bodily homeostasis, regulating and coordinating numerous
neuroendocrine control systems such as those regulating body temperature, salt and water regulation, feeding behavior, and
memory. The cerebral hemispheres have an indispensable role in awareness that provides the conditions for all *3% conscious
behavior that serves the health and survival of the organism.

Clinical functions are those that are measurable at the bedside. The distinction between the brain's clinical functions and brain

activities, recordable electrically or though other laboratory means, was made by the President's Commission in Defining Death

though, for the sake of brevity, it did not appear in the Uniform Determination of Death Act proposed by the Commission. 2

All clinical brain functions measurable at the bedside must be lost and the absence must be shown to be irreversible. But the
whole-brain criterion does not require the loss of all neuronal activities. Some neurons may survive and contribute to recordable

brain activitics (by an electroencephalogram, for example) but not to clinical functions.*? The precise number, location, and
configuration of the minimum number of critical neuron arrays remain unknown.

Despite the fact that the whole-brain criterion does not require the cessation of functioning of every brain neuron, it does
rely on a pathophysiological process known as brain herniation to assure widespread destruction of the neuron systems

responsible for the brain's clinical functions. 31 When the brain is injured diffusely by trauma, hypoxicischemic damage during

cardiorespiratory arrest or asphyxia, meningoencephalitis, or enlarging intracranial mass lesions such as neoplasms, 32 brain
edema causes intracranial pressure to rise to levels exceeding mean arterial blood pressure. At this point, intracranial circulation
ceases and nearly all brain neurons that were not destroyed by the initial brain injury are secondarily destroyed by lack of
intracranial circulation. Thus the whole-brain formulation provides a fail-safe mechanism to eliminate false-positive brain
death determinations and assure the loss of the critical functions of the organism as a whole. Showing the absence of all
intracranial circulation is sufficient to prove widespread destruction of all critical neuronal systems. Similarly, it satisfies
Korein's requirement for the loss of the irreplaceable critical system of the organism.

The higher-brain formulation fails to provide an adequate criterion of death because its conditions are insufficient for the loss of
the critical functions of the organism as a whole. Its criterion is the irreversible loss of consciousness and cognition. The most
common clinical manifestation of this condition is the PVS, caused by diffuse damage to the cerebral hemispheres, thalami,

or disconnections between those structures, > In most cascs of PVS, brain stem neuwrons and their functions remain intact, so
PV patients, although unaware, have retained wakefulness and sleep-wake cycles (through the function of the intact ascending
reticular activating system), have continued control of respiration and circulation by the intact medulla, and retain other brain

stem mediated regulatory functions. 3 The higher-brain formulation, thus, serves as neither an adequate definition nor criterion
of death.

The criterion of the brain stem formulation is the loss of consciousness and the capacity for breathing, 35 Diffuse damage to the
brain stem that is sufficient to destroy the ascending reticular activating system and the medullary breathing center satisfies this
criterion. But the brain stem formulation does not require commensurate damage to the diencephalon or cerebral hemispheres.
It therefore leaves open the possibility of misdiagnosis of death because of a pathological process that appears to destroy brain
stern activities but that permits some form of residual conscious awareness that cannot be easily detected, It thus lacks the fail-
safe feature of whole-brain death to test for and guarantee the irreversible loss of these critical systems,
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As a criterion of death, the circulation formulation fails for precisely the opposite reason of the higherbrain and brain stem
formulations. Whereas the higher-brain and brain stem criteria both fail because they are necessary but not sufficient for death,
the circulation criterion fails because it is sufficient but not necessary for death, The loss of all systemic circulation produces
the destruction of all bodily organs and tissues so it is c¢learly a sufficient condition for death. But it is unnecessary to require

the cessation of functions of organs that do not serve the critical functions of the organism as a whole. 36

The Tests of Death

Brain death tests must be used to determine death only in the unusual case in which a patient’s ventilation is being supported. If
positive-pressure ventilation is neither employed nor entertained, the traditional tests of death—prolonged absence of breathing
and heartbeat--can be used successfully. These traditional tests are absolutely predictive that the brain will be rapidly destroyed
by lack of blood flow and oxygen, at which time death will have occurred. Traditional examinations for death, in addition to
testing for heartbeat and breathing, always included tests for responsiveness and pupillary reflexes that directly measure brain
function.

*40 The bedside tests satisfying the whole-brain criterion of death have been designed with a sufficiently high degree of

concordance to permit the drafling of widely accepted clinical practice guidelines on the determination of brain death, 37 The
tests require demonsfrating the loss of all clinical brain functions, irreversibility, and a known structural process sufficient

to produce the clinical findings. Laboratory tesis showing the absence of intracranial blood flow or the absence of electrical

activity in the hemispheres and brain stem can be used to confirm the clinical diagnosis to expedite the determination, 38

Irreversibility is an indispensable requirement for brain death. There is general belief that irreversibility can be adequately
demonstrated by conducting serial neurological examinations, excluding potentially reversible factors, and demonstrating a
structural cause that is sufficient to account for the clinical sigis. But, while highly plausible, these conditions have never been
proved to assure irreversibility. Two recent factors prompted me to reassess my previous position that irreversibility could be
proved solely by clinical factors and to suggest that a laboratory test showing cessation of all intracranial blood flow should
become mandatory in brain death determination.

There are several published studies documenting the alarming frequency of physician variations and errors in performing
brain death tests, 3 despite clear guidelines for performing and recording the tests. Patients with “chronic brain death™ have
been reported who were diagnosed as brain dead but whose circulation and visceral organ functioning were successfully

physiologically maintained for months or longer, 4 Belco Wijdicks and I questioned whether all of the reported patients were
correctly diagnosed, and if some braindamaged but not brain dead patients were included because of inadequate examinations
and resultant incorrect brain death determinations. *! Reacting to both these findings, [ proposed that the mere assertion of
irreversibility may no longer be sufficient to diagnose brain death and that a test showing cessation of all intracranial biood
flow, such as transcranial Doppler ultrasonography, radionuclide angiography, or computed tomographic angiography, should

become mandatory, at least if there is any question about the diagnosis or if the examiner is inexperienced. 42

Public Policy on Death

Brain death is widely regarded as the prime example of a formerly contentious bioethical and biophilosophical issue that has
been resolved to the point of widespread public consensus. 43 Evidenoce for this consensus is the enactment of effective and
well-accepted brain death taws and policies throughout the world.  1n the United States, the Uniform Determination of Death

Act, recommended by the President's Commission and the National Conference of Commissioners on Uniform State Laws, 43
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has been enacted in most states, and others have enacted statutes with similar language. Contemporaneously, the Law Reform
Commission of Canada produced a similar statute, 46 -

But an observer unaware of this consensus and public acceptance, who relied solely on reading the output of scholarly articles
and university conferences on brain death, would reach a far different conclusion, The publication of anti-brain death articles
has never been greater than during the past decade, Yet, despite those arguments, the 1995 Institute of Medicine conference

on brain death recommended no changes in public laws in the United States, T o jurisdiction has abandoned its brain death
statute, and there is evidence that many additional countries have embraced the practice of determining brain death during the

past decade of scholarly dissention, 48 What accounts for the mismatch between public acceptance and scholarly agitation?

Higher-brain proponents continue to accept brain death but argue that the criterion of death should be changed to the higher-brain
formulation. Brain stem death proponents also accept the conceptual validity of brain death but hold that the criterion of death
should be the brain stem formulation, Religious authorities continue a debate that has raged for 40 years about whether brain

death is compatible with the doctrines of the world's principal religious traditions. 49 Protestantism, including fundamentalism,
has accepted brain death. 3 The debate in Roman Catholicism was largely settled by Pope John Paul's 2000 pronouncement

embracing brain death as consistent with Catholic teachings. 31 In Judaism, brain death is accepted by Reform and Conservative
authorities, but an Orthodox rabbinic debate continués between those who declare brain death compatible with Jewish law

and those who do not. > Brain death determination is also practiced in several [slamic societies, %3 Hindi societies, % and in

Confucian-Shinto Japan, s

The principal active opponents within the academy are those who reject the concept of brain death outright and promote the
concept that a human being is not dead until the systemic circulation ceases and all organs are destroyed. The circulation
proponents see no special role for brain functions in a determination of death. Alan Shewmon, the intellectual leader of the
circulationists, has written eloquently on the conceptual problems inherent within the whole-brain (or any brain criterion)

formulation. *® He cites evidence that the brain performs no qualitatively different forms of integration than the spinal cord
and argues that therefore it should enjoy no special status above other *41 organs in death determination, He claims further
that his cases of “chronic brain death” show that the concept of brain death is inherently counterintuitive, for how could a dead
body gestate infants or grow? 37

Another critic, Robert Taylor, has called the brain death concept a “legal fiction” that is accepted by society in a manner
analogous io the concept of legal blindness. Taylor explains that legal blindness is a concept invented by society to permit
people who are functionally blind from severe visual impairment to receive the same social benefits as those enjoyed by people
who are totally blind, We all know that most people who are declared legally blind are not truly blind. But we employ a legal
fiction and use the term “blindness” in a biologically incorrect way for ifs socially beneficial purpose. Taylor argues that, by
analogy, we know that people we declare “brain dead” are not truly dead, but we consider them dead for the socially beneficial

goal of organ procurement. 58

As a longstanding proponent of whole-brain death, I acknowledge that the whole-brain formulation, although coherent, is
imperfect, and that my attempts to defend it have not adequately addressed all valid criticisms, But my inadequacics must be
viewed within the larger context of the relationship of biology to public policy. Our attempts to conceptualize, understand, and
define the complex and subtle natural concepts of life ahd death remain far from perfect, Perhaps we will never be able to achieve
uniform definitions of life and death that everyone accepts and that no one criticizes for conceptual or practical shortcomings.

In the real world of public policy on biological issues, we must frequently make compromises or approximations to achieve
acceptable practices and laws. For these compromises to be tolerable, generally they should be minor and not affect outcomes.
For example, in the current practice of organ donation after cardiac death (formerly known as non-heart-beating organ donationy),
I and others raised the question of whether the organ donor patients were truly dead after only five minutes of asystole. The five-
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minute rule was accepted by the Institute of Medicine as the point at which death could be declared and the organs procured. 39

Ours was a biologically valid criticism because, at least in theory, some such patients could be resuscitated after five minutes of
asystole and still retain measurable brain function. If that was true, they were not yet dead at that point so their death declaration

was premature.

But thereafter I changed my position to support programs of organ donation after cardiac death. I decided that it was justified to
accept a compromise on this biological point when I realized that donor patients, if not already dead at five minutes of asystole,
were incipiently and irreversibly dying because they could not auto-resuscitate and no one would attempt their resuscitation.
Because their loss of circulatory and respiratory functions was permanent if not yet itreversible, there would be no difference
whatsoever in their outcomes if their death were declared after five minutes of asystele or after 60 minutes of asystole. I
concluded that, from a public policy perspective, accepting the permanent loss of circulatory and respiratory functions rather
than requiring their irreversible loss was justified. The good accruing to the organ recipient, the donor patient, and the donor
family resulting from organ donation justified overlooking the biological shortcoming because, although the difference in the
death criteria was real, it was inconsequential.

Of course Alan Shewmon is correct that not all bodily system integration and functions ofthe organism as a whole are conducted
by the brain (though most are) and that the spinal cord and other structures serve relevant roles. And Robert Taylor is correct
that many people view brain death as a legal fiction and regard such patients “as good as dead” but not biologically dead. But
despite its shortcomings, the whole-brain formulation remains coherent on the grounds of the critical functions of the organism
as a whole and on the additional grounds of Korein's critical system theory. The whole-brain death formulation comprises a
concept and public policy that make intuitive and practical sense and have been well accepted by the public throughout many
societies. Therefore, while I am wiiling to acknowledge that whole-brain death formulation remains imperfect, I continue to
support it because on the public policy level its shortcomings are relatively inconsequential.

Those scholars attacking the established wholebrain death formulation have a duty to show that their proposed alternative
formulations not only more accurately represent biological reality, but also can be translated into successful public policy that
is intuitively acceptable and maintains public confidence in physicians' accuracy in death determination and in the integrity
of the organ procurement enterprise. Although I acknowledge certain weakness of the whelebrain death formulation, I hold
that it most accurately maps our consensual implicit concept of death in a technological age and, as a consequence, it has been
accepted by societies throughout the world.

Footnotes

al James L. Bernat, M.D., is Professor of Medicine (Newrology) at Dartmouth Medical School and Director of the Clinical Ethics
Program at Dartmouth-Hitchcock Medical Center. His most recent books are Ethical Issues in Neurclogy, 2nd ed. (Butterworth-
Heinemann, 2002) and Palliative Care in Neurology (Oxford, 2004).

1 The early history of “brain death” is discussed in M. S, Pemick, “Brain Death in a Cultural Context: The Reconstruction of
Death 1967-1981,” in 8. J. Youngner, R. M. Amold, and R. Schapiro, ¢ds., The Definition of Death: Contemparary Controversies
{(Baltimore: Johns Hopkins University Press, 1999): 13-33; and M. N. Diringer and E. F. M. Wijdicks, “Brain Death in Historical
Perspective,” in B, F. M. Wijdicks, ed., Brain Death (Philadelphia: Lippincott Williams & Wilkins, 2001); 5-27. Early reports from
France described coma dépassé (a state beyond coma). See P. Mollaret and M. Goulon, “Le Coma Dépassé {Mémoire Préliminaire)”
Revue Neurologique 101 (1959): 3-15. The Harvard Medical School report was the earliest widely publicized article to claim that
such patients were dead. See “A Definition of hreversible Coma: Report of the Ad Hoc Committee of the Harvard Medical School
to Examine the Definition of Brain Death,” J4MA 205 (1968): 337-340.

2 “Brain death” is the colloquial term for human death determination using tests of absent brain functions. But it is an unfortunate term
because it is inherently misleading. Tt falsely implies that there are two types of death: brain death and ordinary death, instead of
unitary death tested using two sets of tests. [t also wrongly suggests that only the brain is dead in such patients. Robert Veatch stated
that because of these shortcomings he uses the tetm only in quotation marks (personal communication November 4, 1995).
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In 1970, Kansas became the first state to enact a death statute incorporating the new concept of brain death, a mere two years after
the Harvard Medical School report. See I. M. Kennedy, “The Kansas Statute on Death--An Appraisal,” New Englond Journal of
Medicine 285 (1971): 946-950, at 946.

See G. 8. Belkin, “Brain Death and the Historical Understanding of Bioethics,” Bulletin of the History of Medical Allied Sciences
58 (2003): 325-361; E. F. M., Wijdicks, “The Neurologist and Harvard Criteria for Brain Death,” Neurology 61 (2003): 970-976;
M. Giacomini, “A Change of Heart and a Change of Mind? Technology and the Redefinition of Death in 1968,” Social Science &
Medicine 44 (1997): 1465-1482; and M. S. Pernick, supra note 1.

Innearly all states, brain deatlt is incorporated into the statute of death. In a few jurisdictions, brain death is permitted in administrative
regulations. See H. R. Beresford, “Brain Death,” Neurologic Clinics 17 {1999): 295-306. For international practices of brain death,
see E, F. M, Wijdicks, “Brain Death Worldwide: Accepted Fact but No Global Consensus in Diagnostic Criteria,” Newrology 58
(2002): 20-25. ‘

S. L Youngner, R. M. Amold, and R, Schapiro, eds., The Definition of Death: Contemparary Coniroversies (Baltimore: Johns Hopkin's
University Press, 1999),

See, for example, R, D, Truog, “Is it Time to Abandon Brain Death?” Hastings Center Report 27, no. 1 {(1997): 29-37; R, M. Taylor,
“Reexamining the Definition and Criterion of Death,” Seminars in Neurology 17 (1997): 265-270; P. A. Byme, S. O'Reilly, and P.
M. Quay, “Brain Death--An Opposing Viewpoint,” JAMA 242 (1979): 1985-1990; and J. Seifert, “Is Brain Death Actually Death?
A Critique of Redefinition of Man's Death in Terms of ‘Brain Death,”” The Monist 76 (1993): 175-202.

Alan Shewmon's recent works on this fopic include D. A, Shewmon, “The Brain and Somatic Integration: Insights into the Standard
Biological Rationale for Equating ‘Brain Death’ with Death,” Journal of Medicine and Philosophy 26 (2001): 457-478; and D, A.
Shewmon, “The “Critical Organ’ for the Organismras a Whole: Lessons from the Lowly Spinal Cord,” Advances in Experimental
Medicine and Biology 550 (2004): 23-42, Other scholars agreeing with him also published works following his article in the Journal
of Medicine and Philosophy,

H. K. Beecher, chairman of the landmark 1968 Harvard Medical School Committee report (see note 1), later warned: “Only a very
bold man, I think, would attempt to define death.” See H. K. Beecher, “Definitions of ‘Life’ and ‘Death’ for Medical Science and
Practice,” Annals of the New York Academy of Sciences 169 (1970). 471-474,

President's Commission for the Study of Ethical Problems in Medicine and Biomedical and Behavioral Research, Defining Death:
Medical, Legal and Ethical Issues in the Determination of Death (Washington, DC: U.S. Government Printing Office, 1981): at 31-43,

1. L. Bernat, C. M. Culver and B, Gert, “On the Definition and Criterion of Death,” Asnafs of Internal Medicine 94 (1981): 389-394,

Alan and Elisabeth Shewmon recently claimed that my approach is futile because language constrains our capacity to conceptualize
life and death. They regard death as an “ur-phenomenon™ that is “... conceptually fundamental in its class; no mote basic concepts
exist to which it can be reduced. It can only be intuited from our experience of it ..."” See D. A. Shewmon and E. 8. Shewmon, “The
Seriotics of Death and its Medical Implications,” Advances in Experimenial Medicine and Biology 550 (2004): 89-114. Winston
Chiong also rejected my analytic approach claiming that there can be no unified definition of death. Yet, he apreed that the whole-
brain criterion of death is the most coherent concept of death. See W. Chiong, “Brain Death Without Definitions,” Hastings Center
Report 35 (2005): 20-30.

I have discussed these conditions in greater detail in J. L. Bernat, “The Biophilosophical Basis of Whole-Brain Death,” Social
Philosophy & Policy 19, no. 2 (2002): 324-342.

Robert Veatch exemplifies a scholar who has attempted to redefine death for the purpose of considering patients in persistent
vegetative states as dead, despite the fact that all societies consider them alive. See, for example, R, M. Veatch, “The Impending
Collapse of the Whole-Brain Definition of Death,” Haszings Center Report 23, no. 4 (1993): 18-24. Linda Emanuel abstracted death
to a clinically unhelpful metaphysical level: “there is no state of death .., to say ‘she is dead’ is meaningless because ‘she’ is not
compatible with ‘dead.” See L. L. Emanuel, “Reexamining Death: The Asymptotic Model and a Bounded Zone Definition,” Hastings
Center Report 25, no. 4 (1995): 27-35.
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I. Youngner, R. M. Armnold, and R. Schapiro, eds., The Definition of Death: Contemporary Controversies {(Baltimore; Johns Hopkins
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1. Loeb, The Organism as a Whole (New York: G. P. Putnam's Sons, 1916),

See, for example, the explanation of emergent functions in M. Mahner and M. Bunge, Foundations of Biophilosophy (Berlin: Springer-
Verlag, 1997): at 29-30. )

J. Korein, The Problem of Brain Death: Development and History,” Annals of the New York Academy of Sciences 315 (1978): 19-38,
For the most recent refinement of Korein's argument, see J. Korein and C. Machado, “Brain Death: Updating a Valid Concept for

2004, Advances in Experimental Medicine and Biology 550 (2004): 1-14.

T have discussed these three formulations in greater detail in J. L. Bernat, “How Much of the Brain Must Di¢ in Brain Death?” Journal
of Clinical Ethics 3 (1992); 21-26.

The text of Defining Death makes clear that the President's Commission found an important distinction between brain clinical
functions and brain activities. See President's Commission for the Study of Ethical Problems in Medicine and Biomedical and
Behavioral Research, Defining Death: Medical, Legal and Ethical Issues in the Determination of Death (Washington, DC: U.S.
Government Printing Office, 1981): at 28-29.

Residual EEG activity seen on unequivocally brain dead patients has been described by M, M. Grigg, M. A, Kelly, G. G. Celesia, M.
W. Ghobrial, and E. R. Ross, “Electroencephalographic Activity after Brain Death,” drchives of Neurology 44 (1987): 948-954.
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The Quality Standards Subcommittee of the American Academy of Neurclogy, “Practice Parameters for Determining Brain Death
in Adults [Summary Statement],” Newrology 45 (1995): 1012-1014. The tests accepted in various European countries are described
and compared in W. F. Haupt and J. Rudolf, “Buropean Brain Death Codes: A Comparison of National Guidelines,” Journal of

Neurology 246 (1999): 432-437.

The clinical and confirmatory tests for brain death are described in detail in E. F. M. Wijdicks, “The Diagnosis of Brain Death,” New
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Summary. There is growing medical consensus in a unifying concept of human death.
All human death involves the irreversible loss of the capacity for consciousness,
combined with the irreversible loss of the capacity to breathe, Death then is a result
of the irreversible loss of these functions in the brain. This paper outlines three sets
of criteria to diognose human death. Each set of criteria clearly establishes the
irreversible loss of the capacity for consciousness, combined with the irreversible loss
of the capacity to breathe. The most appropriate set of criteria to use is determined
by the circumstances in which the medical practitioner is called upon te diagnose
death. The three critetia sets are somatic {features visible on external inspection of
the corpse), circulatory (after cardiorespiratory arrest), and neurological (in patients
in coma on mechanical ventilation); and represent a diagnostic standard in which
the medical profession and the public can have complete confidence. This review
unites authors from Australia, Canada, and the UK and examines the medical
criteria that we should use in 2012 to diagnose human death,
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The diagnosis of death is, in most countries, the legal respon-
sibitity of a medicat practitioner. It marks a point in time after
which consequences occur including no medical or legal
reguirement to provide resuscitation or life-sustaining tech-
nologies, loss of personhood, and most individuol rights,
the opportunity for organ donation and autopsy proceedings,
execution of the decedent's legal will, estate and property
transfer, payment of life insurance, final disposition of
the body by burial or cremation and, of course, religious
or social ceremonies to mark the end of a life.’ Dying,
however, is a process, which effects different functions
and cells of the body ot different rates of decay. Doctors
must decide at what moment aleng this process there is
permanence and death can be appropriately declared.

A definition of death, just like a definition of life, continues
to elude phitosophers. Death can be considered In terms of
medical, legal, ethicat, philosophical, societal, cultural, and re-
ligious rationales. The medical definition of death is primarily o
scientific issue based an the best available evidence. There is
growing consensus that there is a unifying medical concept
of death; all human death is anatomically located to the
brain.?~? That is, human death involves the irreversible loss
of the capacity for consciousness, combined with the irrevers-
ible loss of the capacity to breathe.® 1 1! These two essential
capacities are found in the brain, particularly the brainstem,
and represent the most basic manner in which the human

organism can sense and interact with its environment.
Death is a result of the irreversible loss of these functions in
the brain; either from an intra-cranial cause such as trauma
or haemoarrhage, or from an extra-cranial cause such as
cardio-respiratory arrest, where impaired cerebral perfusion
will culminate in cerebral and brainstem damage,

In this paper, we outline three sets of criteria to diagnose
human death, Each set of criteria clearly establishes irrevers-
ible loss of the capacity to breathe combined with the irre-
versible loss of the capacity for consciousness. The most
appropriate set of ctitetia to use is determined by the circum-
stances in which a medical practitioner is called upon to
diggnose death. These three criteria sets are somatic (fea-
tures visible on external inspection of the corpse such as
rigor mortis or decapitation), circulatory, or neurclogical;
and represent o diagnostic stundard in which the medical
profession and the public can have complete confidence,

For mare than 40 yr, medical practitioners have been diag-
nosing death using neurclogicat criteria, For nearly 200 yr, we
have been using the stethoscope, das a technologicat aid for
circulatory criteria, to diagnose the same death. Qur under-
standing and the criteria we use may have evolved, but our
duty remains the same, to make a timely diagnosis of
death whilst avoiding any diagnostic errors; an obligation
medical professionals cannot and should not abdicate. This
review unites authors from Austratia, Canada, and the UK
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and exarines the medical criteria that we should use in
2012 to diagnose hurman death,

A history of diagnosing death

‘Have me decently burfed, but do not let my body be put
into a vault in less than two days ofter [ am dead.” .
Alleged dying request of George Washington, 1799,

Humans have long used criteria and technology to assist
in the didgnosis of death. Somatic criteria, such as the pres-
ence of decomposition and rigor mortis, are the oldest in
human history. The link between breath and life is equally
as ancient and found in both Genesis (2:7} and the Qur'an
{32:9). Shakespeare writes of King Lear requesting a looking-
glass, ‘If that her breath will mist or stain the stone, why then
she lives." {King Lear Act V Scene III), Feathers and candles
were often utilized for a similar purpose.

Other influential proponents of criteria for human death were
the twelfth-century rabbi and physician scholar Moses Maimaoni-
des, who was the first to argue that a decapitated person was
immediately dead, despite the presence of residuat movement
in the body'* ** and William Harvey, who in the seventeenth
century first described the circulation of biood and the function
of the heart as ¢ pump and which, under this concept, death
was when the heart and circulation stopped.™ ]

Fears of premature burial appear to have culminated in
the eighteenth century, when George Washington made his
dying request and Jean-Jacques Winslow in 1740 famously
stated that putrefaction is the only sure sign of death. This
fear led to the construction of waiting mortuaries and
security coffins with alarm mechanisms and permanent air
supply.’® Diagnostic criteria for death were unclear and
Egbert Guernsey, writing in the 1853 Homeopathic Domestic
Practice, warned against diagnosing death on the basis of
cold or pulse or the use of a feather to detect respiration
and advocated rigor mortis or its termination as the only
safe criteria,'®

A few years before in 1846 Paris, Dr Eugene Bouchut wen the
Academy of Sciences prize for ‘the best work on the signs of death
and the means of preventing premature burials'. He advacated
the use of the stethoscope, invented in 1819 by René Laennec,
as o technological aid to diognose death.** 7 *® Several of Bou-
chut’s chief critics were fellow contestants for the prize. They
advanced alternate ideas for diagnosing death such as, intro-
ducing teeches near the anus, applying specially designed
pincers to the nipples, or piercing the heart with a long
needle with a flag at the end, which would wave if the
heart were still beating. Bouchut believed that if a heartbeat
was absent for >2 min, a person could be considered dead.
In the face of opposition, he extended the period to 5 min.*®

Case reports from physicians such as Harvey Cushing,
wtiting around the beginning of the twentieth century, had
observed that patients with cerebral pathology would die
from respiratory arrest and subsequent circulatory collapse.®
In the decades that followed, it was proposed that the loss of
electrical activity in the brain and cerebral circulatory arrest

might signify human death, With the advent of mechanical
ventitation, halting the inevitable circulatory collapse that
follows cessation of spontaneous respiration, for the first
time in human history, the need to diagnose death using
neurclogical criteria was realized,

In 1959, two landmark accounts were published. First,
Pierre Wertheimer's group characterized criteria for the
‘death of the nervous system’ and o few months later Mol-
laret and Goulon coined the term coma dépassé for an irre-
versible state of corma and apnoea.’” * *° These criterio
becarme widely used as an indicator of medical futility and
a point at which ventilation could be stopped.

In 1963, the Belgian surgeon Guy Alexandre, using neuro-
lagical criterig, corried out the first transplantation from a
heart-beating donor and in 1967 Christican Barnard per-
formed the first heart transplantation (incidentally, a case
of donation after circulatory determined death in a patient
who satisfied criteria for coma dépassé).® 2° The publication
the following year by the Ad Hoc Committee of the Harvard
Medical School represented the culmination of over a
decade of research and debate into neurological criteria for
diagnosing death.?? Simultaneously, the World Medical
Assembly announced the Declaration of Sydney, which differ-
entiated the meaning of death at the cellular and tissue
levels from the death of the person and emphasized that
the determination of decth remained the responsibility
of the medical practitioner”* Clinical, legal, and national
codification followed?*~ 2% but vocal opponents to neurclogic-
al criteria for diagnosing death persist.

In the last decade, the rapid expansien of organ donation
from individuals diognosed deceased using circulatory
criteria, known now as donation after circulatory death
(DCD), has led to new debate about the definition and deter-
mination of death. A unifying medical concept of death, which
combines all the previous historical criterig, is emerging.

A unifying medicat concept of death

In 2008, the US President’s Council on Bioethics explored all
the justifications that can be used to define brain death as
human death.!® The President’s Council concluded by a
majority decision that the best justification for brain death
equating to human death is that there is a fundamental
vital work of a living organism - the work of self-preservation,
achieved through the organism’s need-driven commerce with
the surrounding world’ { page 60]. For a human being, this com-
merce is manifested by the drive to breathe, demonstrating
the maost basic way a human being can act upon the world,
combined with consciousness, or the ability to be open to
the world. The itreversible loss of these two functions
equates to human death, This conclusion is reflected in a
growing consensus that oll criterio used to diognose human
deuth rely upon the demonstration of the irreversible loss of
the capacity to breathe, combined with the irreversible loss
of the capacity for conscicusness.* 8 27

Consciousness was defined by William James in 1890 and
entails a state of being awake and oware of self and
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environment.** This is manifested by two physiclogical com-
ponents: arcusal {wakefulness) and awareness, A patient in ¢
persistent vegetative state may lack awareness but demon-
strates arousal and cannct be considered deceased. Some
argue that the irreversible loss of awareness alone represents
the loss of the person and signals humen death.” 3° The
position outlined in this paper, consistent with many other
authors and medical bodies, is that any demonstration of
arousal or awareness is incompatible with o concept of
human death.® # 10 11 31

The capacity for consciousness and breathing are both
functions of the brain and untike any other organ, the brain
is both essential and irreptaceable.

In this respect, all human death is death of the brain;
although this should not be taken to imply that neurological
criterig is the only criteria appropriate to diagnose death.
Rather, death is dicgnosed using the most appropriate
criteria for the circumstonces in which a medical practitioner
may be called upon to dingnose it. Three sets of criteria are
apparent (Fig. 1) and all can be used to demonstrate the
irreversible loss of the capacity for consciousness combined
with the irreversible loss of the capacity to breathe.-In the
community and where death may have occurred hours to
days before, somatic criteria will reliably indicate the loss of
these two essential capacities. When death is more recent
and especially within a hospital setting, death is usually diag-
nosed by the use of circulatory criteria after cardiorespiratory
arrest. It is only within the critical care environment, where
mechanical ventilation is used, that the diagnosis of death
using neurotogical criteria is applied.

Diagnosis and confirmation of death using somatic
criteria

Somatic criteria for humaon death are those that can be
applied by simple external inspection of the corpse without
g requirement to examine for signs of life or evidence of
internal organ function. The criteria are historically ancient

A medical concept of death

Neurological criteria

Irevarstbe loss of the
capacity fer consciousness

Irreversibe loss of the
capacity to breathe

Clreulatory criteria Somatic criterla

edlcalconcept ofdeuth All deathis dlugnosed :
eversrble lass of the capacity foi consciols-
ith. the |rreverstble loss.of -the’ cupuclty to
opproprmte set of crlterla to use IS determlned

;- Fig.1 Aunifyir
* By. confirming.
ness cnmbm

and Include such signs as rigor mortis, decapitation, and
decomposition. Somatic criteria  unequivocally indicate
irreversible loss of consciousness and irreversible apnoea.
Today, ambulance officers and paramedics recognize these
criteria, known sometimes as Recognition of Life Extinct
{ROLE), where death is so clearly obvious that attempts at
resuscitation should not be made (Table 1).%2

Whilst useful in diagnosing death that has occurred some-
time beforehand, somatic criteria are not practical when
decth’ is more recent, considering the importance of a
timely diagnosis with its legal and societal implications.

Diagnosis and confirmation of death
using circulatory criteria

The simultaneous onset of circulatory arrest, unconscious-
ness, and apnoea {(cardiorespiratary arrest) has long been
used as a basis for diagnosing death, both in the hospital
and in the community. Within 15 s of absent cerebral circu-
lation consciousness is lost, the EEG becomes iso-electric
and apnoea rapidly ensues, if not already present.*® ~*® Circu-
latory criteria to diognose death predict the permanent and
irréversible loss of the capacity for consciousness and the
capacity to breathe. The criteria are based on the knowledge
that the brain suffers anoxic structural domage when the
cerebral circulation is halted,

What is perhaps surprising Is that until the publication of
the Academy of Medical Royal Colleges' Code of Practice in
2008, there was no guidance for doctors in the UK on how
to confirm death after cardiorespiratory arrest.’” Before the
widespread introduction of DCD, there was less need for
proscriptive criteria, as in proctice there was no necessity
to confirm death in such a time-critical manner. Neither
was it routine practice to test for corneal reflexes or motor
responses to supraorbital pressure. In the new more explicit
code, the diagnosis of death in patients ufter cardiorespira-
tory arrest {circulatory criteria) or for a patient in coma
{neurological critetia) are very simitar {Table 2), reflecting
the concept that all criteria for diagnosing death must

itions unéquivocally.:

1. Massive cranial and cerebral destruction
“. Z. Hemicorporectomy
= 3, Massive truncal injury incompetible with life including
decapitation
'+ 4, Decompaosition/putrefaction (where tissue damage indicates

+  that the patient has been dead for seme hours}

* 5. Incineration (the presance of full thickness burns with charring

of >95% of the body surface)

. 6. Hypostasis {the pooling of blood in congested vessels in the
dependent part of the body in the position in which it lies after
death) ;

. Riger mertis {the stiffness occurring after death from the post [
mortem breakdown of enzymes in the muscle fibres}

o~

wn

In the newborn, fetal maceration
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demonstraie the irreversible loss of the capacity for con-
sciousness combined with the irreversible loss of the cupacity
to breathe.

Essential components for diagnosing death using circula-
tory criterio include an agreement that further resuscitation
will not be attempted, @ minimum observation period, and
a prohibition against activities that might restore the cerebral
circutation (Table 3}. Table 4 outlines variation in the imple-
mentation of circulatory criteria for the purposes of DCD in
Australia, Canada, the UK, and the USA2 ™© 31 28-%C Thgra
remains considerable international variation and variation
within individual countries.*’

The observation period begins at the time of loss of the
circulation, in association with coma and apnoed; the
minimum acceptable duration of observation depends on
the criterion used for diagnosing death {Table 5).%¢ 1t is
important to note that palpation of the putse may be insuf-
ficient to ensure circulaiory arrest as tow output circulatory
states can persist even when the pulse is impalpable to the
clinician. Where the technology is readily available,

IK Cade of_Prac:@ice (2008) forthe

&ift cdrdicrespiratoryrdirest andin o patient in

Diagnosis and cenfirmation
of death in a patient in a
coma (heurological criteria)

: : Diagnosing and confirming
. death after cardiorespiratory
* arrest {circulotory criteria)

} Demonstratian of loss of the capacity for consciousness

Absence of the pupillary Absence of the pupillary
response to light response to light

Absence of the corneat reflex
Absence of any metor

Absence of the corneal reflex °
Absence of any motor
response to supra-orbital response to supra-orbital
pressure pressure
'+ Demonstration of loss of the capacity to breathe

Five minutes observation of Five minutes apnoea test to

maintained cardiorespiratory  demonstrate no spentaneous
arrest respiratory effort

: .'Tq'l'i'l'e-:i_‘ Es_se.htiql._éomponents forth

of dedfh Ue_‘.iq_g.:ciggulcl

tory critetia-after cardiorespiratory arrest® ® %7,

manitoring to cenfirm circulatory arrest is recommended,
such as intra-arterial pressure monitoring, electro, or echo-
cardiography. Any return of the circulation or any respiratory
activity during this period necessitates a further observatfon
period after subsequent circulatory arrest.

On the basis of Devita’s work suggesting that 65 s is the
shortest acceptable observation time for the determination
of death ofter cardiorespiratory arrest, surgeons in-Denver
chose 75 s as their period of observation in paediatric heart
DCD.** For many clinicians and philosophers, and indeed
for the authors of this review, an observation period of
such a short duration.is considered unacceptable.®” 43
Deavita recommended 2 min as a safe observation time and
many institutions in Australio and in the USA have adopted
this as a minimum standard for DCD.*! *? Canada and the
UK have adopted o more conservative 5 min standard,® **
while in Italy 20 min is required.*®

The Lazarus phenomenon of auto-resuscitation, as
described in the literature, appears to occur only in the
context of failed or inadvertently continued CPR (e.g. con-
tinuing mechanical ventilation in a patient declared ‘dead")
and not after the planned withdrawat of life-sustaining treat-
ment.”” A recent systematic review could Identify only eight
cases of return of spontaneous circulation with ECG monitor-
ing and exact times recorded, all followed failed CPR; in one
case return of spontaneous circulation occurred at 3 min, in
six cases at 5 min and in one case {from 1996) at 7 min.*?

Since death dfter failed CPR is often diagnosed after
extremely short observation periods, codes of practice that
insist on a defined observation period and a specific set of
clinical observations are likely to increase the certainty and
confidence in the diugnosis of death and reduce the rare
cases of wrong diognosis.*® The practice of switching moni-
tors off as soon as resuscitation is abandoned is no longer
acceptable.

Areas of contention

The requirement of a short warm ischaemic time for
successful transplantation after DCD has brought circulatory

o Component

Explanation

.74 1. A clear intentien not to attempt cardiopulmonary resuscitation (CPR}
iy in order to restore circulatory, and therefore cerebral, function

" 2. An observation period to confirm continuous apnoea, absent
circulgtion, and unconsciousness; after which the likelihood of
: spontaneous resumption of cardiac function will have passed

* 1 3. The prohibition at any time of any intervention that might restore

An exclusion of indications to commence or continue CPR. This may be
because there has been a decision not to perform CPR, or a decision
after unsuccessful CPR that further attermpts are futile, Importantly,
contributory causes to any cardiorespiratory arrest (e.g. hypathermia
<34°C, endocrine, metabolic, or biochemical abnormality) should be
considered and treated, if appropriate, before diognosing death
After this abservation pericd the circulation will not spantaneously
return and the inevitakle anoxic ischaemic injury to the brain, that
follows the loss of the cerebral circulation, will continue unabated
There is internationat variation in the length of observation period
required to establish safe practice

Were cerebrol circulation to be reestablished, the diagnesis of death
using circulatory criteria would be invalidated

- cerebral blood flow by any means

i17
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pleméntation of circulatory criterid to”

Do A

Australia, Cariada, the UK, and the USA ™ -~

Australia®® 28

Canada®®

The UK®

The USAC 4°

- Guidance to be
;used in

¢ Any specific

: coneept

Medical

_ personal who
. can confirm

" .+ death

“..: Observetion
period
. Examination

S Warnings

DD

Cessation of circulation is the basis for the
declaration of death

Intensivist recommended, or other
nominated doctor who is nok a member of
the organ retrievat or transplantation
teams

2-5 min (not <2 min and not more than 5
rin}

Death shauld be determined on the basis
of immeobitity, apnoeq, absent skin
perfusion and the obsence of circulation.
The absence of circulation is determined
by clinical means and preferably
supplemented with intra-arterial pressure
menitoring

After death, the retrieval team may
re-intubate to prevent aspiration and
ensuing pulmonary damege. Insufflation
with 100% oxygen is permissible.
Procedures that may inadvertently restore
cerebral circulation, myocardial perfusion
or oxygengtion, such as cardiac
compressions and mechanical ventilation,
are to be avoided until after the

Dco

The fact of death shall be determined in
accordance with ‘accepted medicat
practice’

Two physicians required. The physician
present during the 5-min period of
continuous observation and who makes
one of the determinations of death must
be a staff physician with the requisite skill
“and trgining .

5 min

Beginning with the onset of circulatory
arrest, there must be a 5-min period
during which the absence of palpable
pulses, biood pressure, and respiration
are continuously observed by at least one
physician. Beath is determined by two
physicians by documenting the absence
of palpable pulses, blood pressure and

respiration on completion of this 5-min
period

Interventions that may re-institute
cerebral perfusion and oxygenation after
the foct of death should not be
performed

Any death after cardiorespiratory arrast.

The individual should be observed to
establish that isreversible cardiorespiratory
arrest has occurred

No specific recommendation

5 min

Demonstration of apnoea and
unconsciousness in the absence of the
dirculation by clinical examination,
Supplemented in some hospital settings

with ECG, pulsatile flow on an arterial line or

contractile activity on echocardiography.
Additionally, after 5 min of continued
cardiorespiratory arrest the absence of the

pupillery responses to light, the corneal
reflexes, and any motor response 1o

supra-orbital pressure should be confirmed
It is obviously inappropriate to initiate any
intervention that has the potential to
restore cerebral perfusion after death has
been conftrmed

[alab]

Irreversible should be understood as,
cessation of circulatory and respiratory
functions under conditions in which those
functions cannot return on their own and
will not be restored by medical
interventions

No specific recommendation

2-5 min (Institute of Medicine
recommends 5 min)

Institute of Medicine recommends ECG
and arterial pressure manitoting

Attemnpting to revive such a patient would ..

be ruled out ethically

commencement of organ retrieval surgery
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Table 5 Observation tlmes, which:might; theoretlcally be used 0 dlqgnose deuth in humqns uslng cwculatory cnt aa after curdloresplrutory

_ urrest [Adopted from DeVita Using his table and text. (used with permlsston] 144

: Theoretical Point of diagnosis
. observation time

Explnnutiun

0 Potfent not dead

Time of cessation of circulation, respiration, and
responsiveness

155 Brain activity ceases, spentaneous recovery possible Flat electroencephaiogram
&b s Shortest acceptable observation time for determination of  Longest duration of observed absence of cardicpulmonary
: death function foliowed by spontaneous recovery of circulation
111 min Shortest acceptable observation time for determination of  Successful resuscitation and testoration of normal cerebral
1 death if criterion is impossibility of resturing whole brain function in laboratery animals
O function
- 60 min Shortest acceptable observation time for determination of  Last point at which the brain may be stimulated and tespond
death i criterion is impossibility of restoring some brain
activity
i Hours Shortest qeceptable observation time for determination of  Heart may stil resume function in laboratory or transplant

death if criterion is impossibility of restoring cardioc activity  setting

eriteria for the diagnosis of death into sharp focus, '@ #4 5¢-32

If death is the irreversible loss of the capacity for conscious-
ness, combined with the irreversible loss of the capacity to
breathe, then what is the required observation period using
circulatory criteria that will ensure irreversibility? If an obser-
vation period of 2-5 min is used te confirm continuous
cardiorespiratory arrest, then nelther the heart nor the
brain can be considered completely and irreversibly structur-
ally darmaged. At this point, CPR can restore function.?® 3~ 5
This hos led to the claim that DCD violates the dead donor
rule (persons must be dead before their organs are taken),
since irreversibility cannot be established within the time
frames required for successful donation.?8-3%

The counter argurmnent is that death dlagnosed using
cireulatory criteria rests on the intention net o attempt
CPR and not d literat definition of ‘irreversible’, that is a circu-
lation that cannot be restored using any currently available
technology. To insist on the latter standard would ignore
how death is diagnosed every day in every haspital world-
wide. Unless one is prepared to undertake open cardiac
massage and direct cardiac defibrillation before diagnesing
anyone in hospital as dead, we cannot know that the heart
has irreversibly ceused. DeVitd’s work suggests that if a
literal definition of irreversible is used, where function
cannot be restored by any known technology, then for the
brain this would be 1 h of cerebral circulatory arrest, whilst
for the heart it would be many hours. This would lead to g
death watch in which there would be no place for a stetho-
scope and modern medicine would be turned back 150 yr,
to a time when only the satisfaction of somatic criterig,
such as rigor mortis, was widely accepted, yet still not
publically trusted.

A North American collaboration of authors® suggested
that o better term for the cessation of function, which
allows death to be diagnosed by circulatory critetia, is ‘per-
manent’, Permanent is a contingent and equivocal condition
that admits possibility (the restoration of the circulation) and

relies on intent, a clear intention not to attempt CPR and the
prohibition at any time of any action that might restore
cerebral blood flow.

Diagnosis and confirmation of death using
neurclogical criteria

The neurological determination of death utilizes clinical
criteria for confirming death in profound coma when cardio-
respiratory activity is being maintained by continued mech-
anical ventiiotion. Essential components for diognosing
death using neurclogical criteria are outlined in Table &,
There is international acceptance and legal support for
neurological criteria to determine death in this circumstance
and there has been little substantial change to the criteria in
nearly 40 yr® 10 21 23 24 26 31 39-83 qlthough there is some
variation in implementation in different countries (Table 7).

When the essential components are carried out with
appropriate diligence and by appropriately trained clinicians,
neurological criteria has a certainty equal to that of the other
two criteria outlined in this paper.53-99

Areas of contention

Recaovery after a diagnosis of ‘brain death’

Three recent case reports of transient return of some neuro-
togicat function after a diagnosis of death using neurological

criteria {Tabte 8)7-7% have led some clinicians to question -

the reliability of clinical testing. A recent (2010) systematic
review in adults could find no published reports of recovery
of neurclogical function.®® These three new cases must be
seen in the following contexts: 40 yr of diagnosing death
using neurological criteria, 10000 confirmed diagnoses in
the UK alone over the last decade, and patients {particularly
in countries like Japan} being maintained on mechanical
ventilation for prolonged periods after satisfying neurological
criteria for death and yet not regaining brain function, This
history tells us that the diagnostic standard for death

i19
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~ Table 6 Essentiat Eorhponents"f;_c_gr;-_;ghé

iggnosis of death Using neurological criterig -

Component

Explangtion

(1} An established aetiology capable of causing structural domage to
the brain which has led to the irreversible loss of the capacity for
consciousness combined with the irreversible loss of the cctpcmty te
breathe

(2) An exclusion of reversible conditions capable of mimicking or
confounding the diagnasls of death using neurclegical criteria

{3) A clinical examination of the patient, which demonstrates profound
coma, opnoea and absent brainstem reflexes

There should be no doubt that the patient’s condition s due to irreversible -
brain damage of known getiology

With same diagnoses a more prolonged period of continued clinical
observation and investigation is required to be confident of the
irreversible noture of the prognosis, e.9. anexic drain injury, isclated
brainstemn lesions (in the UK}

Pharmaceutical agents (both cerebral depressant and neuromuscular),
and ternperature, cardiovascular, endocrine and metabolic disturbanees, |
which might be contributing to the unconscioushess and apnoeq, must
be exctuded :

The patient must have a persisting Glusgow Coma Score of 3
demonstrating the functional loss of the reticular activeting system and |
any other centres of conscicusness i
A formal apnoea test demonstrating the Tack of the capacity to breathe, -
and thereby the functional loss of the respiratory centres located in and .
associated with the medulla cblongata. The apnoed test is preferably
carried out after the examination of brain stem reflexes .
The cranial nerves {with the exception of I, IT and the spinal component :
of XI} ariginate in the brainstem and the demonstratien of their

functional loss confirms the widespredad domage to the brainstem and by
associatien, the reticular activating system and meduila oblongata. All of
the foltowing brainstem derived crania! nerve reflexes are examinable  * -
and must be demonstrated to be absent:

+ Pupils should be fixed in diometer and unresponsive to light {Cranial
Nerves 11, IIT) 0
» Nystagmus or any eye movement should not cceur when each aar !
is instilled with ice cold water, Eoch ear drum should be clearly
visualized before the test {Vestibulo-ocular reflex—Cranial Nerves
11, v, VI, VHI) :
There should be no corneat reflex (Cranial Nerves V,VII)
There should be no facicl or limb movement when supracrbital
pressure is applied (Cranial Nerves V, VII) B
There should be no gog reflex following stimulotion to the posterior
pharynx or tough reflex following suction catheter passed into the
trachea (Crantal Nerves IX,X)

confirmed using neurological criteria is safe. Certain
well-publicized reports of supposed survival after a diggnosis
of ‘brain death’ have reflected either a misunderstanding of
the concept’>"* or @ follure to follow criteria such as
those outlined in this paper.”®

These three cuase reports emphasize the absolute
importance of the preconditions required for a diagnosis of
death using neurological criteriq, These include establishing
an aetiology capable of causing structural damage to the
brain sufficient to result in the irreversible loss of the capacity
for consciousness combined with the irreversible loss of the
capacity to breathe; and an exclusion of reversible conditions
capable of mimicking or confounding the diagnosis of death
using neurological criteria.

It is well known that a ionger period of observation is
required to establish irreversibility in the face of anoxic
ischaemic brain injury ond especially now that therapeutic

i20

hypothermia is being applied more commoanly, though the
approptiate length for this extended cbservation remains
unclear.® ® If there is any doubt over the irreversibility of
the brain injury, the clinician should shserve the patient for
an extended period or use a cerebral blood flow investiga-
tion, to clearly establish irreversibility.

The role of corfirmatory investigation

Confirmatory investigations are not routinely required in
most jurisdictions for the diagnosis of death using neuro-
togical criterig,® ¢ ** 3 77 though in some countries they
are requited by law,”® They may be useful however where it
is not possible to fully satisfy the ‘Essential Components for
the Diagnosis of Death using Neurotogical Criteria’ (Table 5).
For example, where a primary metabolic or pharmacological
derangement cannot be ruled out, or in cases of high cervical
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. Table ? Vaiation |nthe iﬁiplemehtaflbn of neurblbgiéai criteriorta ‘diug'r'iosé&gdéqth in Australio, Canada, the UK, and the USA

Australia®®

Canada*

The UK®

The USA? &2

Loncept

27 Aetiology

Minimum
observation period
- before clinical
- testing

Brain death requires that there is
unresponsive comag, the absence of
brainstem reflexes, and the absence of
respiratory centre function, in the clinical
setting in which these findings are
irreversible

Brain death is determined by: clinical
testing if preconditions are met; or
imaging that demonstrates the absence
of intracranial btood flow. However, no
clinical or imaging tests can establish
that every brain cell has died.

Evidence of sufficient intracranial
pathology to cause whole brain death.
Brain death cannot be determined when
the condition causing coma and loss of
dll brainstern function has affected only
the brainstern, and there is still blood
flow to the supratenterial part of the
brain.

4h

In cases of ecute anexic-ischaemic brain

injury, dinical testing for brain death

should be delayed for 24 h subsequent to

the cardiorespiratory arrest.

Brain death is defined as the irreversible
loss of the capacity for consciousness
combined with the irreversible loss of all
brainstem functions inciuding the
capacity to breathe

" Established aetiology capable of causing

neurclogical death

There must be definite clinical or
neuro-imaging evidence of an acute
central nervous system event consistent

with the irreversible ioss of neurclogicat
function

Any time after exclusion of confounders.
In cases of acute anoxic-ischemic brain
injury, clinical evaluation should be
delayed for 24 h subsequent to the
cardiorespiratory arrest or an uncillary
test could be performed

When the brainstern has been damaged
in such a way, and to such a degree, that
its integrative functions {which include
the neural contreld of cardioc and
putmonary function and consciousness)
are irreversibly destroyed, death of the
individual has cccurred

There should be no doubt that the
patient's condition is due to irreversible
brain damage of known aetiology

Left to the dinician to be satisfied that
the patient’s condition is due to
irreversibie brain damage of known
aetiology

9167 ‘1 Aey uo yseng £q Aro'sjemmoipzoyxo elq;-dyy moy papeomo]

If there are no signs of consciousness and
if spontoneous breathing is absent and if
the best dlinical judgement is that these
neurophysiological facts cannot be
reversed, a once-living patient has now
died

Establish irreversible and proximate cause
of coma

The cause of coma can usually be
established by histery, examination,
neuraimaging, and taboratory tests

Left to the clinicion to be satisfied that an
appropriate period of time has passed
since the onset of the brain insult to
exclude the possibility of recovery

Continuet -
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Australio®™

Canada®?

The UK®

The USA® &2

" Medical personnel
who can confirm
death

. Repetition of tests

Apnoeaq test

Recommended
conftrmatoery
- investigation

Two medical practitioners. Quatification
and experience varies between each
state in Australia

Each medical practitioner must
separately carry out a clinical
examination, in order that the decters
and the tests are seen to be truly
independent

The tests may be done consecutively but
not simultaneousty

Apnoea must persist in the presence of
an adequate stimulus to spontaneous
ventilation, i.e. an arterial Pagg, >60 mm
Ha (8 kPa} and an arterial pH<7.30. The
period of observation to achieve an
adequate threshold of stimulus of the
respiratory centre is variable

If elinical testing cannot be relied upon
because preconditions are not met,
absence of intracranial blood flow is
diagnostic

Demonstration of absence of intracranial
bloed flow. Four-vessal angiography and
radionuclide imaging are the preferred
irmaging techniques for assessing
intracranial blood flow

Recommended minimum level of
physician qualification is full and current
licensure for independent madical
practice in the relevant Conadian
Jjurisdiction and possessing skill and
knowledge in the management of
patients with severe brain injury and in
the neurological determination of death

Two clinical tests at no fixed interval, one
apnoea test if performed concurrently
with both physicians present. If
performed at different times, o fult
clinical examination including the
apnoea test must be performed, without
any fixed examination interval,
regardless af the primary aeticlogy

Thresholds at completion of the apnoea
test: Pacg, 60 mim Hy {8 kPa) and =20
mm Hg (2.7 kPa} above the pre-apnoea
test level and pH<7.28 as determined by
arterial blood gases

An anciltary test should be performed
when i is impuossible to complete the
minimum clinical criteria

Demonstration of the global absence of
intracerebral blood flow. EEG is no longer
recommended

Two medical practitioners who have
been registered for >5 yr and are
competent in the conduct and
interpretation of brainstern testing, At
least one of the doctors must be a
consuitant

Testing should be performed completely
and successfully on two occasions with
beth doctors present

Paeg, > 6.0 kPa {45 mm Hg} and pH<7.4
before discennection from mechanical
ventilatior followed by 5 min of observed
apneedq, confirming the Pacg, has
increased by mote tharn 0.5 kPa (& mm
Ho}

In instances where a comprehensive
neurelegical examination is not possible,
where a primary metabolic or
pharmacological derangement cannot.
be ruled out or in cases of high cervical
cord injury

Nil specifically recommended

Legaily, all physicians are allowed to
determine broin death in most US states.
It seems reasonable to require that all
physiciens making o determination of
brain death be intimately farmiliar with
brain death criteria and have
demonstrated competence in this
cemplex examination

Perform one neurologic examination
{sufficient to pronounce brain death in
most US states)

Some US state statutes require twa
examinations

No respiratory movements for 8-10 min
and arterial Pacg, is > 60 mm Hg (8 kPa) or
there is a 20 mm Hg (2.7 kPa} increase in
arterial Pacg, over a baseline normal
arterial Pco,

When uncertainty exisis about the
religbitity of parts of the neurologic
examination or when the cpnoea test
cannot be performed. In some protocels,
ancillary tests are used to shorten the
duration of the observation period

£EG, nuclear scan, or cerebral angiogram, -

are considered the preferred tests
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ble 8 Key facts in the three_réc'e_n't case reports of return of neurological function’ after o didgriosis of death:ﬁsjng 'r'}e;j‘r'qlog:i'éa[',c'_f'iteriq

Case 17°

Case 277

Case 37t 72

«- Country of origin
Aetiology of neurological injury

"' Time from onset of profound coma,
" absent brainstemn reflexes and dapnoeaq,
until clinical examination for death
.- using neurclogicoi criteria

Potential confounders to the diognosis

L  of death using néurological criteria

. Seniority and speciaity of clinicians
- performing the testing

: Number of dinicat examinations
Nurmnber of apnoea tests
Apnoea test duration

** Other investigations

" Reversal of the diagnasis of death using
- neurological criterig

. Patient outcotne

Canada

Unilateral space occupying lesion caused by
temporal lobe abscess with surrounding
vasogenic cedemna {Escherichia cali isolated
in blood)

7h

Chronic otitis media and ecute mastoiditis
that may have interfered with vestibulo-ocular
testing

Intensivist and neurosurgeon

2

1

1G min

MRI performed 2 h after diagnosis of brain
death, which demonstrated preserved
intracranial arterial flow

Return of respiration 28 h after the onset of
coma. No return of brainstern reflexes

Repeat MRI demonstrated absence of
intracranial venous outflow. After 5 days the
spontaneous respirations decreased and
cardiovascular collapse ensued

Canada
Treumatic brain injury after a fall with

associated pulseless electrical activity
requiring advanced cardiac life
support for 5 min

6h

Anoxic brain injury

2 intensivists

2

1

8 min

Cerebral radionuclide angiogram after
the diagnosis of brain death,
demonstrated introcranial arterial
flow

Return of respiration 11 h after the
onset of coma. No return of brainstem
reflexes

Wwithdrawal of life sustaining
treatment after family discussion

UsAa

Puiseless electrical activity, preceded by respiratory arrest,
requiring advanced cardiac life support for 20 min

Unclear, maxirmum of 16 h since last documented presence of ., : _

brain stem reflexes (72 h from aetiology)

Propafol and fentanyt {14 mg in total} infusions, in the setting of
renal and hepatic dysfunction and therapeutic hypothermia,
were ceased 22 h before testing. Normothermia (=37°C)
restored 16 h before testing

2 neurologists

2
i
10 min

EEG before testing revealed no discernible cerebral efectrical
activity but frequent myoclonic activity obscured the trecing

Return of respiration and brainstem reflexes 26 h after the first
clinical exomination consistent with brain death. Repeat EEG
stitl demonstrated no discernible cerebral electrical activity

Loss of brainstem function on repeat clinical examination 73 h -

after the first clinical examination consistent with brain death
and confirmed with bi-lateral median somatosensory-evoked
potentials, MRI and technetium-based dynamic nuclear

medicine cerebral blood flow study
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gnosis, of. deatf Using neurological criterig® * 20,2179 81- 85,

* .- Confirmatory Test Description Advantages Disadvantages
1 Loss of bioelectrical activity
" Hectroencephalography (EEG) 16-18 channel instrument with recordings cver at least Long history of andillary use in diagnosing Artifacts from intensive care environment
30 min brain death common
Portabie Limited use in setting of sedation
Cortical activity rather than deep cerebral -
activity
Evoked potentials Visual, auditory, somatosensory, and multi-modat Portable Restricted availability
Less resistant to sedation cornpared with EEG Complex interpretation. Testing of isotated

rieural tracts

Cessation of cerebral circulation

Four-vessel intra-crterial catheter Direct injection of contrast medium into both carotid Direct visualization of cerebral bloed flow Invasive
angiography arteries and both vertebrol arteries Current gold standard Not portable
: Risk <1%
Contrast computed tomography (T indicators are: absent enhancement bilaterally of the Readily availabie Nat portable
angiography (CTA} middle cetebral artery cortical branches (beyond the Rapid acquisition
Sylvian branches), P2 segment of the posterior cerebral Growing literature base
arteries, pericallosal arteries and internal cerebral veins; in Can be combined with perfusion studies
the presence of contrast enhancement of external carotid
arteries
MR angiography (MRA) Magnetic resenhance imaging with contrast enhanced Cen be comsbined with perfusion studies Not portabie
angiography Restricted avaitability
Requires dedicated MR-safe anaesthetic
equipment
Slow
Single photon emission computed Imaging of brain tissue perfusion using a tracer isotope Images brain perfusion Restricted availability
tomography (SPECT) [a.g. %™ Tc-hexamthylpropylenearnine oxime (HMPAG)
Positron emission tomoegraphy (PET) Imaging of brain with biologically active positron-emitting Quantitative Restricted availability
nuciides {e.g. fluotine-18 flucrodeoxyglucose) Can assess brain metabolism Not partable
Transcranial Doppler Daoppler measurement of middle cerebral artery velocity Portable Operator dependent
und direction through the temporal bane Non-invasive Mary consider unreliable
Rapid
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cord injury preventing the formal assessment of the irrevers-
ible loss of the capacity to breathe secondary to functional
and structural damage to the brainstem, or if extensive
facial injuries prevent a full neurolegical examination of the
brainstem reflexes. In such cases, confirmatory investigation
may reduce uncertainty, facilitate a more timely diagnosis of
death, or assist in the diagnosis of complex coses as
discussed above.

Any investigation should always be considered as addition-
al to o full clinicat assessment of the patient, conducted to
the best of the clinician’s ability in the given circumstances.
The clinician must take into account the potential for error
and misinterpretation with all the known confirmatory investi-
gations, especially by investigators with limited experierice in
their use and because the investigations are cften- being
utilized in difficult clinical circurnstances.®? 8 A comparison
of confirmatory investigations in common use internationally
is given in Table 9,6 8 20 31 7% 81-83 v

The use of confirmatory tests to demonstrate the loss of
bicelectrical activity in the brain, particutarly the EEG, is
often problematic. It is in the very conditions where con-
firmatory investigation may be useful, such as where a
primary metabolic or pharmeacological derangement cannot
be ruled out, where the EEG Ts least halpful.”® The common
techniques used to demonstrate complete cessation of cere-
bral circulation include four vessel cerebral angiography (the
gold standard), CT angiography, MR andgiography, radio-
nuclide imaging, and transcranial doppler. The latter suffers
from significant operator dependence. If these investigations
demonstrate residual cerebral circulation, o longer clinicat
obsetvation period or a repetition of the test will be required
to establish the diagnosis.

Brainstem vs whole brain formulations of ‘brain death’

The irreversible loss of consciousness combined with the irre-
versible loss of the capacity to breathe can all be accounted
for by structural damage to the brainstem. As has been
shown cobove, demonstration of structural and functional
damage te the brainstem is essential to the neurclogicat
criteria for confirming death and essential to every country’s
current guidelines and practice, :

The UK, Indian, and Canadian practices are similar in
accepting a determination based on brainstem function,® **
In many other parts of the world, the diagnosis of death
using neurological criteria is based on a whole brain concept,
which suggests a loss of all functions of the brain.® 3! This dif-
ference in international practice is less than it first appears.
Diagnosing death using neurological criteria in isolated brain-
stem injuties is extremely rare because such conditions are
rare and present considerable uncertainty with regards to irre-
versibility (an essential component of neurological ctiteria). In
other countries, despite having awhole brain concept of death,
a clinical examination {virtually identical around the world} is
usually all that is required for the diagnosis, provided the
usual preconditions are satisfied and the aeticlogy of the
structural damage to the brain is not isclated to the brainstem.,

The preservation of spinal, autonemic, and integrative
bodily function

The preservation of spinal and autonomic (cardiovascular}
function and reflexes after the diagnosis of death using
neurological criterfa has led to concern by some clinicians
that this residual function represents gvidence for continued
or potential consciousness.®™ * There is overwhelming
evidence that continued spinal cord activity, including
complex withdrawal movements, is possible and indeed
expected after o diagnosis of death using neurclegical
criteria,®® ©8 87 88 | jkewise, there is increasing knowledge
regarding the complex integration of the autonomic
riervous system at the spinal cord ltevel, including cardiovas-
cular responsiveness to petipheral stimulation.?® =% The con-
tinued secretion of pituitary hormones observed in some
cases of confirmed ‘brain death’ is not a surprise, since ana-
tomically the posterior pituitary and, to d lesser degree the
anterior pituitary {indirect partial supply via short portal
vessels), is supplied by the inferior hypophysial artery,
which is extra-dural in origin,1? 20 %4-%7

EEG monitoring during organ retrieval has failed to dem-
onstrate any cerebral activity during organ retrieval® and
any ‘angesthesia’ during organ retrieval is for the mainten-
ance of physiologic stability, neuromuscular btock, and
possibly ischaemic preconditioning of the retrieved organs,
not for the benefit of the deceased patient.*

Phitosephical and religious criticism

Critics of neurological criteria for the diognosis of human
death fall into three broad groups:

(i) those who wish to see the abandonment of the dead
donor rule {persons must be dead before their organs
are taken}, for the apparent purpose of expanding the
potential doner pool to include those in minimal
conscious states or at the end of life;*9%-1¢%

(i} those who hold to the philosophical belief that toss of
personhood equates to human death, sometimes
referred to as a higher brain concept of brain death,
which would allow donation from patients in vegeta-
tive states or with anencephaly;*® % and

(iif) those who believe that locating human death to func-
tiens in the brain is reductionist and dees not accord
the body sufficient dignity.'? 1°9-1%% Many religious
writers fall into this latter category.

We believe the neurological criteria, as outlined above, repre-
sent international practice in which the medical profession
and the public can have complete confidence. ‘In compari-
son the diagnosis of vegetative states fails to satisfy both a
timely diagnosis ond ¢ specific one, and no robust criteria
exist for the irreversible loss of personhood'.

Conclusions

Criteria are best understood as pragmatic deductions of the
truth, a truth that we can never fully know in medicine
because our knowledge and understanding is always
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increasing. This shoutd not make us feel wary about using cri-
terig to make diagnoses even in such important areas as
death. Criterio are the foundation of all diagnoses, from myo-
cardial infarction to microbiology. One should however be
always mindful of a diagnostic criterfon’s sensitivity and spe-
cificity. The criteria we use to diognose human death, which
demonstrate the irreversible loss of the capacity for con-
sciousness combined with the jrreversible loss of the capacity
to breathe, have an unequalled specificity in modern medi-
cine. This is just as well, as this is the standard expected by
society.

Using either sornatic, circulatory, or neurological criteria to
diagnose death as outlined above, the medical practitioner
can be sure that, in 2012, he or she is maintaining an
exemplary standard by using criteria that are international,
ethically substantial, and supported by sound scientific and
physiological rationale, '
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