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STATEMENT OF JURISDICTION 
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STATEMEMT OF THE CASE 

T h i s i s an a p p e a l from the J e f f e r s o n County C i r c u i t 

C o u r t's f i n a l o r d e r s i n f a v o r of the Defendant. The 

P l a i n t i f f s , B u r t o n and Regina Newsome, i n i t i a t e d the s u i t 

on A p r i l 3, 2009, s e e k i n g damages f o r the Defendant J e f f r e y 

G u n n e l l s ' outrageous conduct s u r r o u n d i n g the b i r t h and 

death of the P l a i n t i f f s ' t w i n b a b i e s . 

P l a i n t i f f Regina Newsome's c l a i m was e r r o n e o u s l y 

d i s m i s s e d on summary j udgment f o r f a i l u r e t o p r o v i d e e x p e r t 

t e s t i m o n y p u r s u a n t t o the i n a p p l i c a b l e Alabama M e d i c a l 

L i a b i l i t y A c t . P l a i n t i f f B u r t o n Newsome's c l a i m was 

e r r o n e o u s l y d i s m i s s e d f o r f a i l u r e t o s u p p o r t h i s c l a i m i n 

response t o the Defendant's i m p r o p e r l y c o n s i d e r e d 

a f f i d a v i t . The P l a i n t i f f s a p p e a l t o t h i s C o u r t , s e e k i n g t o 

e s t a b l i s h the v a l i d i t y o f t h e i r c l a i m s , the i n a p p l i c a b i l i t y 

of the AMLA, and the p r o c e d u r a l e r r o r s committed by the 

t r i a l c o u r t . 
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STATEMENT OF THE ISSUES 

1. Whether P l a i n t i f f Regina Newsome's I n t e n t i o n a l 

I n f l i c t i o n of E m o t i o n a l D i s t r e s s c l a i m f a l l s under 

the Alabama M e d i c a l L i a b i l i t y A c t where the conduct 

made the b a s i s o f the c l a i m was f o r the c i r c u m s t a n c e s 

s u r r o u n d i n g the death of her c h i l d r e n f o l l o w i n g t h e i r 

b i r t h . 

2. Whether the f a c t s s u p p o r t i n g the P l a i n t i f f s ' c l a i m s 

are o f the type found t o support a c l a i m f o r 

I n t e n t i o n a l I n f l i c t i o n of E m o t i o n a l D i s t r e s s / O u t r a g e . 

3. Whether the t r i a l c o u r t ' s i s s u a n c e o f a p r o t e c t i v e 

o r d e r p r e v e n t i n g P l a i n t i f f B u r t o n Newsome from t a k i n g 

the d e p o s i t i o n of a n e o n a t o l o g i s t a t the b i r t h 

h o s p i t a l was an abuse o f d i s c r e t i o n where t h e r e was 

no e v i d e n c e t h a t the P l a i n t i f f had not f o l l o w e d the 

c o r r e c t p r o c e d u r e s o r t h a t j u s t i c e so r e q u i r e d . 

4. Whether the t r i a l c o u r t ' s c o n s i d e r a t i o n o f the 

Defendant's Supplemental A f f i d a v i t on h i s Renewed 

Motion f o r Summary Judgment was improper based on i t s 

p r i o r e x c l u s i o n by the c o u r t and t h e Defendant's 

f a i l u r e t o p r o p e r l y r e s u b m i t the a f f i d a v i t . 
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STATEMENT OF THE FACTS 

E x p e c t i n g t w i n b a b i e s , the P l a i n t i f f s , B u r t o n and 

Regina Newsome, chose S t . V i n c e n t ' s H o s p i t a l f o r the 

d e l i v e r y , and the OB/GYN p r a c t i c e , w i t h which Defendant 

J e f f r e y G u n n e l l s i s a s s o c i a t e d , as Regina Newsome's d o c t o r . 

(C. at 27.) ( C o - P l a i n t i f f B u r t o n Newsome was never a 

p a t i e n t of the OB/GYN P r a c t i c e and/or Dr. Gunnels and 

t h e r e f o r e the AMLA has no a p p l i c a t i o n t o him 

wh a t s o e v e r . ) B e f o r e the b i r t h , however, t h e i n d i v i d u a l 

d o c t o r , whom the p a r e n t s had chosen, s u f f e r e d a death i n 

the f a m i l y , and t h e y were r e - a s s i g n e d t o the Defendant. (C. 

at 27.) 

Regina Newsome i s from U z b e k i s t a n and has a s t r o n g 

a ccent. (C. at 27, 412). Upon meeting her, the Defendant 

a b r u p t l y asked h e r what her r e l i g i o n was. (C. a t 27, 412.) 

Alt h o u g h a p r a c t i c i n g C h r i s t i a n , her f i r s t response was 

t h a t she i s " h a l f - M u s l i m , " e t h n i c a l l y - s p e a k i n g . (C. at 

415.) The Defendant's immediate response was n e g a t i v e , and 

he would not t r e a t h e r . (C. at 27, 412.) She was a s s i g n e d 

to a t h i r d d o c t o r w i t h i n the p r a c t i c e who was w i l l i n g t o 

t r e a t h e r . (C. a t 27.) 
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Not l o n g a f t e r w a r d , when she was between 22 and 2 3 

weeks pregnant, Mrs. Newsome began t o l e a k a m n i o t i c f l u i d , 

and, a l t h o u g h her r e g u l a r d o c t o r t o l d h e r t h i s was normal, 

t h r e e days l a t e r , she was rushed t o the S t . V i n c e n t ' s 

emergency room--where the Defendant was the d o c t o r on c a l l . 

[C. at 27, 413, 423.) 

The Defendant t o l d the p a r e n t s t h a t t h e i r b a b i e s were 

dead and t h a t n o t h i n g c o u l d be done. (C. a t 28.) D e s p i t e 

Mrs. Newsome's r e q u e s t , he r e f u s e d t o c a l l i n the f i r s t 

d o c t o r (who had s i n c e r e t u r n e d t o p r a c t i c e a f t e r h i s f a m i l y 

t r a g e d y ) . (C. a t 28.) A f t e r f o u r hours o f l a b o r , i n which 

the Defendant t r e a t e d Mrs. Newsome d i s r e s p e c t f u l l y and 

with o u t r e g a r d f o r the d i r e n a t u r e o f the e v e n t s , the 

babies were bo r n a l i v e . (C. a t 28, 423-24.) 

D e s p i t e the f a c t t h a t they were c l e a r l y a l i v e , c r y i n g 

and r e s p o n d i n g , the Defendant f a i l e d or r e f u s e d t o p r o v i d e 

any m e d i c a l c a r e t o the t w i n b a b i e s . P l a i n t i f f Regina 

Newsome had begged Dr. Gunnels t o c a l l i n t h e 

N e o n a t o l o g i s t s p r i o r t o g i v i n g b i r t h t o t r y and save the 

b a b i e s . (C. a t 28, 424.) The b a b i e s were never c l e a n e d up 

but, i n s t e a d , l e f t t o d i e b e f o r e t h e i r p a r e n t s ' eyes. (C. 

at 28, 424.) For ove r f o u r hours more, t h e b a b i e s c r i e d , 
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w i t h no a s s i s t a n c e from the Defendant, d y i n g t h e r e i n the 

room w i t h t h e i r d i s t r a u g h t and b e w i l d e r e d p a r e n t s . {C. at 

28, 429.} 

STAMDARD OF REVIEW 

T h i s Court r e v i e w s the g r a n t o f summary judgment u s i n g 

the same s t a n d a r d as t h a t o f the t r i a l c o u r t i n d e t e r m i n i n g 

whether summary j udgment i s a p p r o p r i a t e . A m o t i o n f o r 

summary judgment may be g r a n t e d o n l y where t h e r e are no 

genuine i s s u e s o f m a t e r i a l f a c t , and the moving p a r t y i s 

e n t i t l e d t o judgment as a m a t t e r of law. A l a . R. C i v . P. 

56{c); Sanjay, I n c . v. Duncan C o n s t r u c t i o n Co., 445 So. 2d 

876, 878 { A l a . 1984). A l l r e a s o n a b l e i n f e r e n c e s from the 

evidence are t o be viewed i n the l i g h t most f a v o r a b l e t o 

the non-movant. I d . The burden i s i n i t i a l l y on the moving 

p a r t y t o make a prima f a c i e case showing t h a t t h e r e i s no 

m a t e r i a l f a c t i n d i s p u t e , and t h a t the movant i s e n t i t l e d 

to judgment as a m a t t e r o f law. McClendon v. Mountain Top  

Indoor F l e a Market, I n c . , 601 So. 2d 957 ( A l a . 1992). The 

burden then s h i f t s t o the non-movant t o demonstrate t h a t 

t h e r e i s s u b s t a n t i a l e v i d e n c e t o c r e a t e a genuine i s s u e of 

m a t e r i a l f a c t . Bass v. S o u t h t r u s t Bank o f B a l d w i n County, 

538 So. 2d 794, 797-98 ( A l a . 1989). 
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SUMMARY OF THE ARGUMENT 

The Alabama M e d i c a l L i a b i l i t y A c t does not a p p l y t o 

P l a i n t i f f Regina Newsome's c l a i m f o r I n t e n t i o n a l I n f l i c t i o n 

of E m o t i o n a l D i s t r e s s because her c l a i m i s based, not on 

the Defendant's duty t o her as h i s p a t i e n t o r on any 

med i c a l i n j u r y caused t o her by him, but on h i s s e p a r a t e 

duty t o her not t o commit outrageous a c t s i n f l i c t i n g 

extreme e m o t i o n a l d i s t r e s s on her i n the t r e a t m e n t of her 

d y i n g b a b i e s . 

Because the AMLA does not a p p l y t o her c l a i m , she, l i k e 

her husband, has a v a l i d o u t r a g e c l a i m . T h i s c l a i m under 

Alabama law has t r a d i t i o n a l l y encompassed out r a g e o u s 

conduct i n v o l v i n g the b o d i e s o f the dead, i n d i c a t i n g the 

meaning s o c i e t y a t t a c h e s t o death. The Defendant's conduct 

i n r e f u s i n g t o t r e a t the P l a i n t i f f s ' newborn b a b i e s , s i m p l y 

a l l o w i n g them t o d i e i n f r o n t of t h e i r p a r e n t s ' eyes, a l l 

based on h i s d i s l i k e f o r the mother's e t h n i c i t y and 

supposed r e l i g i o n , i s j u s t the type o f outra g e o u s conduct 

t h i s Court has found t o g i v e r i s e t o an ou t r a g e c l a i m , and 

the P l a i n t i f f s s h o u l d be a l l o w e d t o p r e s e n t t h e i r c l a i m s t o 

a j u r y . 
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Furthermore, the t r i a l c o u r t committed m u l t i p l e 

p r o c e d u r a l e r r o r s , i m p r o p e r l y g r a n t i n g a p r o t e c t i v e o r d e r 

p r e v e n t i n g P l a i n t i f f B u r t o n Newsome from c o n d u c t i n g a 

d e p o s i t i o n and e r r o n e o u s l y g r a n t i n g summary j udgment i n 

f a v o r of Defendant based on the improper c o n s i d e r a t i o n of 

an a f f i d a v i t p r e v i o u s l y e x c l u d e d . The t r i a l c o u r t g r a n t e d 

the w i t n e s s ' s p r o t e c t i v e o r d e r d e s p i t e t h e f a c t t h a t normal 

d e p o s i t i o n p r o c e d u r e s are a v a i l a b l e f o r known employees of 

a c o r p o r a t i o n under A l a . R. C i v . P. 30, the t e s t i m o n y 

sought was r e l e v a n t under A l a . R. C i v . P. 26, the w i t n e s s 

would not have been burdened any more than any o t h e r 

w i t n e s s , and she was p r o p e r l y s e r v e d w i t h p r o c e s s . There 

were no v a l i d grounds t o g r a n t the p r o t e c t i v e o r d e r . 

L a s t l y , the a f f i d a v i t upon which the t r i a l c o u r t based 

i t s g r a nt o f summary judgment had p r e v i o u s l y been e x c l u d e d 

f o r f a i l u r e t o f o l l o w the d i c t a t e s o f Rule 56, A l a . R. C i v . 

Pro., and was never p r o p e r l y r e - a d m i t t e d ; t h e r e f o r e , i t was 

not p r o p e r l y b e f o r e the c o u r t on the Defendant's Renewed 

Motion. As such, the P l a i n t i f f s s h o u l d have been a l l o w e d 

to p r e s e n t t h e i r c l a i m s t o a j u r y and, t h e r e f o r e , 

r e s p e c t f u l l y r e q u e s t t h a t t h i s C ourt r e v e r s e the t r i a l 

c o u r t ' s o r d e r s and remand the case f o r t r i a l . 
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ARGUMENT 

T h i s case i n v o l v e s the P l a i n t i f f ' s c l a i m s f o r 

i n t e n t i o n a l i n f l i c t i o n o f e m o t i o n a l d i s t r e s s f o r the 

f a i l u r e o f Defendant G u n n e l l s t o p r o v i d e m e d i c a l c a r e t o 

t h e i r newborn c h i l d r e n , i n s t e a d l e t t i n g the b a b i e s s l o w l y 

d i e i n f r o n t of t h e i r p a r e n t s ' eyes. The t r i a l c o u r t h e l d 

t h a t P l a i n t i f f Regina Newsome, the mother i n t h i s case, had 

f a i l e d t o s u f f i c i e n t l y s u pport her c l a i m because i t f e l l 

under the Alabama M e d i c a l L i a b i l i t y A c t (AMLA), and t h a t 

P l a i n t i f f B u r t o n Newsome, the f a t h e r , f a i l e d t o 

s u f f i c i e n t l y s u p p o r t h i s c l a i m because he d i d not respond 

to an a f f i d a v i t . Both h o l d i n g s are e r r o n e o u s . 

The f i r s t f a i l s t o comprehend the n a t u r e of the c l a i m 

i n t h i s case and how i t i s a f f e c t e d by the AMLA's 

a p p l i c a t i o n t o " p a t i e n t s " and " m e d i c a l i n j u r i e s . " The 

second i s based on the improper c o n s i d e r a t i o n o f the 

a f f i d a v i t i n q u e s t i o n and the c o u r t ' s e r r o n e o u s p r e v e n t i o n 

of the v e r y d i s c o v e r y e f f o r t s the P l a i n t i f f i n t e n d e d t o use 

to support h i s c l a i m . 

I . Both P l a i n t i f f s s h o u l d be a l l o w e d t o pursue t h e i r  
I n t e n t i o n a l I n f l i c t i o n of Emotion D i s t r e s s c l a i m s  
a g a i n s t the Defendant because the AMLA does not a p p l y  
to Regina Newsome and t h i s f a c t u a l s i t u a t i o n f i t s  
w i t h i n the ty p e t o which t h i s C ourt has p r e v i o u s l y  
a p p l i e d o u t r a g e c l a i m s . 
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The t r i a l c o u r t ' s m i s a p p r e h e n s i o n o f the i s s u e s of t h i s 

case are p r e v e n t i n g the mother of two t w i n b a b i e s from 

r e c o v e r i n g f o r t h e e m o t i o n a l d i s t r e s s t h e i r d o c t o r 

i n t e n t i o n a l l y caused h e r d u r i n g t h e i r b i r t h and f i n a l hours 

of l i f e . The AMLA does not a p p l y t o Mrs. Newsome's c l a i m 

because i t o n l y a p p l i e s t o the " p a t i e n t " r e c e i v i n g the 

me d i c a l t r e a t m e n t and t o a " m e d i c a l i n j u r y " a r i s i n g from 

t h a t t r e a t m e n t . Because the AMLA does not a p p l y and the 

f a c t s of t h i s case f i t w i t h i n the type of cases t o which 

t h i s Court has t r a d i t i o n a l l y a p p l i e d o u t r a g e c l a i m s , both 

P l a i n t i f f s i n t h i s case have v a l i d o u t r a g e c l a i m s 

u n a f f e c t e d by the AMLA. 

A. P l a i n t i f f Regina Newsome's c l a i m does not f a l l  
under the AMLA because the i n j u r y upon which the  
c l a i m i s based i s not a " m e d i c a l i n j u r y " caused  
d u r i n g the p r o v i s i o n of m e d i c a l s e r v i c e s t o her as  
a " p a t i e n t . " 

In i t s September 9, 2010, Order g r a n t i n g summary 

judgment a g a i n s t Regina Newsome, the t r i a l c o u r t h e l d t h a t 

the AMLA a p p l i e d because Mrs. Newsome was a " p a t i e n t " 

r e c e i v i n g m e d i c a l c a r e a t the same time the c l a i m s arose 

and, t h e r e f o r e , the Defendant was e n t i t l e d t o summary 

judgment because Mrs. Newsome d i d not p r o v i d e the r e q u i s i t e 

e x p ert t e s t i m o n y under the A c t . (C. a t 631-32.) T h i s 
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h o l d i n g , however, i l l u s t r a t e s a b a s i c m i s u n d e r s t a n d i n g o f 

the c o n n e c t i o n of t h e f a c t s t o the c l a i m s and the A c t : 

Mrs. Newsome was not the " p a t i e n t " under the A c t f o r the 

purpose o f her I n t e n t i o n a l I n f l i c t i o n o f Emotion D i s t r e s s 

c l a i m because i t d i d not a r i s e out of the c a r e r e n d e r e d t o 

her, but t o her b a b i e s , who were s e p a r a t e " p a t i e n t s " under 

the A c t . 

T h i s Court has h e l d t h a t " [ t ] h e AMLA a p p l i e s M i J n any 

a c t i o n f o r i n j u r y or damages or w r o n g f u l d e a t h , whether i n 

c o n t r a c t or i n t o r t , a g a i n s t a h e a l t h c a r e p r o v i d e r f o r 

breach of the s t a n d a r d of c a r e . ' Ala.Code 1975, § 6-5-

548 ( a ) . " George H. L a n i e r Mem'l Hosp. v. Andrews, 901 So. 

2d 714, 720 ( A l a . 2004). However, d e s p i t e such a broad-

sounding a p p l i c a t i o n , t h i s Court has imposed c e r t a i n 

l i m i t a t i o n s on the A c t : the s t a n d a r d o f c a r e , mentioned 

above, o n l y a d d r e s s e s the duty of c a r e " t o the p a t i e n t " and 

the Act o n l y c o v e r s " m e d i c a l i n j u r i e s " t o t h o s e p a t i e n t s . 

I d . ( c i t i n g A l a . Code § 6-5-484(a) and T a y l o r v. Smith, 892 

So. 2d 887, 893 ( A l a . 2 0 0 4 ) ) . 

Under t h e s e h o l d i n g s , the Court has h e l d t h a t the A c t 

does not a p p l y t o o t h e r d o c t o r s (because t h e y a r e not 

p a t i e n t s t o whom the duty of c a r e i s owed), see Thomasson 
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V. Diethelm, 457 So. 2d 397, 399 ( A l a . 1984), or t o dead 

bo d i e s (because t h e y are no l o n g e r p a t i e n t s and cannot be 

" m e d i c a l l y i n j u r e d " ) . See Andrews, 901 So. 2d a t 721. 

In a s i m i l a r v e i n , i n Ex p a r t e A d d i c t i o n & M e n t a l  

H e a l t h S e r v i c e s , I n c . , 948 So. 2d 533 ( A l a . 2006), t h i s 

Court h e l d t h a t the p l a i n t i f f ' s c l a i m o f e m o t i o n a l damages 

f o r d i s c l o s u r e of c o n f i d e n t i a l i n f o r m a t i o n d i d not f a l l 

under the AMLA, d e s p i t e the breach o f d u t y b e i n g one t h a t 

was " d e r i v e d from, and dependent upon, the h e a l t h - c a r e 

p r o v i d e r / p a t i e n t r e l a t i o n s h i p , " because the i n j u r y upon 

which the p l a i n t i f f sought r e d r e s s was not a " m e d i c a l 

i n j u r y " a r i s i n g d i r e c t l y from the r e l a t i o n s h i p . I d . at 536. 

In t h a t case, the c l a i m s were f o r i n v a s i o n o f p r i v a c y , 

breach of c o n t r a c t , and b r e a c h o f f i d u c i a r y d u t y ( a l l 

d u t i e s owed t o the p l a i n t i f f s e p a r a t e from the defendant's 

duty o f due c a r e owed t o the p l a i n t i f f as h i s p h y s i c i a n ) . 

S i m i l a r l y , h e r e , Mrs. Newsome's c l a i m i s f o r I n t e n t i o n a l 

I n f l i c t i o n o f E m o t i o n a l D i s t r e s s f o r the Defendant's 

f a i l u r e o r r e f u s a l t o c a l l i n a N e o n a t o l o g i s t t r e a t and 

attempt t o save h e r newborn b a b i e s (a duty owed t o the 

P l a i n t i f f s s e p a r a t e from the Defendant's d u t y of due care 

owed t o Mrs. Newsome as her p h y s i c i a n ) . 
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Indeed, the c h i l d r e n , who were born a l i v e d e s p i t e the 

Defendant's p r e - b i r t h a s s u r a n c e s t h a t t h e y would be born 

dead, c o u l d have brought t h e i r own s u i t s , i f they had 

s u r v i v e d , under the AMLA f o r any " m e d i c a l i n j u r i e s " caused 

by the Defendant. In t h i s case, the P l a i n t i f f s are not 

s u i n g f o r r e d r e s s of " m e d i c a l i n j u r i e s " t o themselves 

a r i s i n g from m e d i c a l s e r v i c e s p r o v i d e d t o them but are 

s u i n g on a s e p a r a t e d u t y owed t o them by t h e Defendant not 

to i n f l i c t s e v e r e e m o t i o n a l d i s t r e s s on them thr o u g h 

extreme and outrageous conduct. In essence, t h i s i s not a 

m e d i c a l m a l p r a c t i c e c l a i m the A c t was i n t e n d e d t o c o v e r 

(because t h a t c l a i m would e i t h e r b e l o n g t o the t w i n s ) ; i t 

i s a c l a i m based on b r e a c h of a s e p a r a t e d u t y owed to t h e i r 

p a r e n t s . Where th e p l a i n t i f f does not seek r e d r e s s f o r 

m e d i c a l i n j u r i e s t h a t are a d i r e c t r e s u l t o f t h e d o c t o r -

p a t i e n t r e l a t i o n s h i p , the A c t ' s p r o v i s i o n s a r e not i n t e n d e d 

to a p p l y t o the c l a i m , r e g a r d l e s s of whether the p l a i n t i f f 

i s a p a t i e n t o f the d o c t o r r e g a r d i n g s e p a r a t e m e d i c a l 

treatment. 

E s s e n t i a l l y , the Defendant i s t r y i n g t o t i e t h e m e d i c a l 

treatment (which the P l a i n t i f f s a l l e g e he s h o u l d have 

p r o v i d e d t o t h e i r c h i l d r e n ) i n t o h i s t r e a t m e n t o f Mrs. 
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Newsome f o r the l a b o r s h o r t l y b e f o r e h a n d . C o n f l a t i n g the 

two, however, d e n i e s the c h i l d r e n who were born a l i v e and 

l i v e d f o r s e v e r a l hours unattended by the Neonatology 

Department at S t . V i n c e n t due t o Dr. Gunnels s i n g u l a r 

d e c i s i o n t o p e r f o r m an i n v o l u n t a r y a b o r t i o n on them t h e i r 

own i n d i v i d u a l i t y as human b e i n g s . The f a c t t h a t the 

Defendant was p r o v i d i n g t h e i r mother m e d i c a l s e r v i c e s a t 

t h e i r b i r t h does not d e p r i v e them of a s e p a r a t e duty of 

care owed t o them. In f a c t , t h i s C ourt has h e l d t h a t "from 

the moment o f c o n c e p t i o n , the f e t u s o r embryo i s not a p a r t 

of the mother, but r a t h e r has a s e p a r a t e e x i s t e n c e w i t h i n 

the body o f the mother." H a m i l t o n v. S c o t t , No. 1100192, 

2012 WL 1760204, at *8 ( A l a . May 18, 2012) ( q u o t i n g Wolfe  

v. I s b e l l , 280 So. 2d 758, 761 (1973)). 

Because o f t h i s s e p a r a t e d u t y t o the c h i l d r e n , a 

l e g a l l y i d e n t i c a l (yet l e s s e a s i l y c o n f l a t e d s i t u a t i o n ) 

would be where the t w i n s are o l d e r and, a f t e r some s o r t of 

a c c i d e n t , Mrs. Newsome was the Defendant's p a t i e n t f o r an 

i n j u r y t o her knee and the t w i n s were the Defendant's 

p a t i e n t s f o r severe i n t e r n a l i n j u r i e s t h a t would be f a t a l 

u n l e s s t r e a t e d . A l l o w i n g the c h i l d r e n t o b l e e d out b e f o r e 

t h e i r p a r e n t s ' eyes would not have brought the p a r e n t s ' 
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outrage c l a i m under t h e AMLA j u s t because the mother was 

the d o c t o r ' s p a t i e n t on a s e p a r a t e i n j u r y , even one f l o w i n g 

from the same p r e c i p i t a t i n g s i t u a t i o n . T h i s i s the l e g a l 

and moral e q u i v a l e n t o f what o c c u r r e d . 

As such, Mrs. Newsome h o l d s the same l e g a l s t a t u s w i t h 

r e g a r d t o the AMLA as her husband on t h e i r IIED c l a i m s , 

which the t r i a l c o u r t had a l r e a d y h e l d was a v i a b l e c l a i m 

because Mr. Newsome was "not a p a t i e n t . " (C. a t 632.) 

Because n e i t h e r P l a i n t i f f i s a p a t i e n t under the AMLA, i t s 

p r o v i s i o n s do not r e q u i r e them t o p r e s e n t e x p e r t t e s t i m o n y 

on the s t a n d a r d of c a r e under the A c t and, t h e r e f o r e , the 

t r i a l c o u r t e r r o n e o u s l y g r a n t e d summary judgment a g a i n s t 

P l a i n t i f f Regina Newsome on t h a t b a s i s . 

B. The P l a i n t i f f s were e n t i t l e d t o b r i n g t h e i r  
i n t e n t i o n a l i n f l i c t i o n of e m o t i o n a l d i s t r e s s  
c l a i m s because, as the judge h e l d i n her o r i g i n a l  
summary j udgment o r d e r , these f a c t s f a l l s q u a r e l y  
among the ty p e s of c l a i m s t o which t h i s Court has  
a p p l i e d t h a t c l a i m . 

Under Alabama law, the t o r t of I n t e n t i o n a l I n f l i c t i o n 

of E m o t i o n a l D i s t r e s s / O u t r a g e i s v i a b l e when the conduct i s 

"so outrageous i n c h a r a c t e r and so extreme i n degree as t o 

go beyond a l l p o s s i b l e bounds of decency, and t o be 

regarded as a t r o c i o u s and u t t e r l y i n t o l e r a b l e i n a 

c i v i l i z e d s o c i e t y . " L i t t l e v. Robinson, 72 So. 3d 1168, 
14 



1173 ( A l a . 2011), r e h e a r i n g d e n i e d (June 10, 2011). The 

t r i a l c o u r t has a l r e a d y r u l e d t h a t P l a i n t i f f B u r t o n Newsome 

has a v i a b l e c l a i m f o r I n t e n t i o n a l I n f l i c t i o n o f E m o t i o n a l 

D i s t r e s s d e s p i t e the f a c t t h a t the p a r t i c u l a r d e t a i l s o f 

t h i s case have never come b e f o r e t h i s C o u r t . (C. at 634.) 

The t r i a l c o u r t ' s r e a s o n i n g i s v e r y i n s t r u c t i v e . 

In her o r d e r , the t r i a l c o u r t n o t e d t h a t the 

outrageousness and s e v e r i t y o f conduct n e c e s s a r y t o support 

an outrage c l a i m have g e n e r a l l y been found o n l y i n a few 

c o n t e x t s , one o f which i s s o c i e t y ' s c o n n e c t i o n t o i t s dead. 

Quoting an Alabama C i r c u i t C o u r t ' s d i s c u s s i o n of American 

servicemen r e t r i e v i n g the b o d i e s o f the s l a i n as "a 

p o w e r f u l i l l u s t r a t i o n o f the s y m b o l i c i m p o r t a n c e t h a t the 

bod i e s of the dead have f o r the h e a r t s and minds of the 

l i v i n g , " Wadley v. S t . V i n c e n t ' s Hosp., No. CV-2004-1257-

RSV, 2006 WL 2061785, a t *6 ( A l a . C i r . Ct. J u l y 20, 2006), 

the t r i a l c o u r t n o t e d t h a t the e m o t i o n a l c o n n e c t i o n t o the 

dead and d y i n g c o u l d o n l y be " a m p l i f i e d by the r e l a t i o n s h i p 

p r e s e n t here - t h a t of a p a r e n t and h i s dead o r d y i n g 

c h i l d r e n . " (C. a t 633.) 

A l t h o u g h t h i s C ourt has not d i r e c t l y h e l d t h a t such a 

s i t u a t i o n c r e a t e s the s o r t o f d i s t r e s s r e c o v e r a b l e under an 
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outrage c l a i m , the Defendant's have a l l e g e d conduct 

( r e f u s a l t o t r e a t t h e i r newborn c h i l d r e n d e s p i t e the duty 

and a b i l i t y t o do so and the Defendant's r e g u l a r treatment 

and sometimes l i f e s a v i n g t r e a t m e n t o f b a b i e s i n s i m i l a r 

s i t u a t i o n s ) t h a t amounts t o an unr e q u e s t e d , a f t e r - b i r t h 

a b o r t i o n . The P l a i n t i f f s r e q u e s t t h a t t h i s C o u r t uphold 

the t r i a l c o u r t ' s r e a s o n i n g on b o t h t h e i r c ounts and a l l o w 

them the chance t o r e d r e s s t h e i r o u t r a g e a t what a 

rea s o n a b l e j u r y c o u l d c e r t a i n l y d etermine was conduct 

exceeding the bounds o f decency e s t a b l i s h e d by c i v i l i z e d 

s o c i e t y . 

I I . The t r i a l c o u r t a l s o made two p r o c e d u r a l e r r o r s i n  
p r e v e n t i n g P l a i n t i f f B u r t o n Newsome from p u r s u i n g 
c e r t a i n d i s c o v e r y i n s u p p o r t o f h i s c l a i m and i n  
d i s m i s s i n g h i s c l a i m f o r f a i l u r e t o s u p p o r t i t a g a i n s t  
an a f f i d a v i t t h a t was i m p r o p e r l y b e f o r e t h e c o u r t . 

In the case of the P l a i n t i f f B u r t o n Newsome's c l a i m , 

the t r i a l c o u r t made a d d i t i o n a l p r o c e d u r a l e r r o r s t h a t 

u l t i m a t e l y p r e v e n t e d Mr. Newsome from a s s e r t i n g h i s own 

outrage c l a i m f o r t h e c i r c u m s t a n c e s s u r r o u n d i n g t h e death 

of h i s t w i n s . W i t h no grounds t o s u p p o r t i t s d e c i s i o n , the 

t r i a l c o u r t p r e v e n t e d him from t a k i n g a d e p o s i t i o n t o which 

he was e n t i t l e d under the Alabama R u l e s o f C i v i l Procedure. 

T h e r e a f t e r , i t d i s m i s s e d h i s c l a i m based on the f a i l u r e t o 
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s u f f i c i e n t l y s u p p o r t h i s c l a i m a g a i n s t an a f f i d a v i t he 

understood t o be i m p r o p e r l y b e f o r e the c o u r t . Together and 

s e p a r a t e l y , these e r r o r s worked t o d e p r i v e the P l a i n t i f f of 

h i s r i g h t t o a s s e r t h i s c l a i m a t t r i a l , and the t r i a l 

c o u r t ' s h o l d i n g s s h o u l d be r e v e r s e d , a l l o w i n g Mr. Newsome 

to proceed w i t h d i s c o v e r y and the p r o s e c u t i o n of h i s c l a i m . 

A. The t r i a l court abused i t s d i s c r e t i o n by denying the  
P l a i n t i f f s d e p o s i t i o n of the n e o n a t o l o g i s t , l a c k i n g  
any showing that the P l a i n t i f f had not fol l o w e d the  
co r r e c t procedure or that j u s t i c e so r e q u i r e d . 

In the Defendant's Renewed Motion f o r Summary Judgment, the 

Defendant a s s e r t s that the P l a i n t i f f conducted no new discovery 

on the issue of the babies' post-mortem handling, (C. at 760), 

and the t r i a l court a l s o r e l i e d on that i n i t s March 16, 2012, 

Order. {C. at 816.) However, the P l a i n t i f f had attempted to 

acquire j u s t such evidence, but the t r i a l court erroneously 

prevented him from doing so. The whole p o i n t of n o t i c i n g the 

dep o s i t i o n of the neo n a t o l o g i s t , Dr. Terry B i e r d , was to acquire 

such evidence about the Defendant's outrageous conduct i n the 

handling of the babies. 

The t r i a l court, however, granted the n e o n a t o l o g i s t ' s 

p r o t e c t i v e order without opinion " [ a ] f t e r c o n s i d e r a t i o n of the 

pleadings and submissions and arguments of the p a r t i e s . " [C. at 

754.) The arguments made by the p a r t i e s upon which the court 

based i t s November 2, 2 011, Order d i d not support d e n i a l of the 
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P l a i n t i f f s ' Motion to Compel: (1) under the Alabama Rules of 

C i v i l Procedure, the deposing party i s not r e q u i r e d to serve the 

company where the deponent i s known; (2) the testimony sought 

was relevant and, where p o t e n t i a l l y i n a d m i s s i b l e , reasonably 

c a l c u l a t e d to l e a d to the d i s c o v e r y of a d m i s s i b l e evidence; (3) 

Dr. B i e r d would not have been saddled with undue burden or 

expense; and (4) she was p r o p e r l y served with the subpoena. 

As to the f i r s t p oint r a i s e d by the witness { i . e . , that the 

corporate d e p o s i t i o n procedure must be used where the party 

might ask questions about the company f o r which the witness 

works). Rule 30(b)(6) of the Alabama Rules of C i v i l Procedure 

e x p l i c i t l y s t a t e s : 

A party may i n the party's n o t i c e and i n a subpoena name as 
the deponent a p u b l i c or p r i v a t e c o r p o r a t i o n . . . and 
describe with reasonable p a r t i c u l a r i t y the matters on which 
examination i s requested. 

Ala. R. Civ. P. 30(b)(6) (emphasis added). Nowhere i n the Rule 

does i t s t a t e that t h i s procedure i s r e q u i r e d . A c t u a l l y , the 

l a s t sentence of the r u l e a l s o s t a t e s e x p l i c i t l y , j u s t i n case 

i t was not c l e a r from the permissive language i n the f i r s t 

sentence, that " [ t ] h i s s u b d i v i s i o n (b)(6) does not preclude 

t a k i n g a d e p o s i t i o n by any other procedure a u t h o r i z e d i n these 

r u l e s . " Id. 

Moreover, the comments to the r u l e d i r e c t l y address t h i s 

s i t u a t i o n : 
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Of course, the subject matter d e s i g n a t i o n i s not required 
i n discovery from o r g a n i z a t i o n s and re g u l a r d e p o s i t i o n 
procedure i s a v a i l a b l e when the n a t u r a l person having the 
information i s known to the party seeking discovery. 

Id•, Committee Comments on 1973 Adoption. As such, the 

P l a i n t i f f could c l e a r l y n o t i c e the d e p o s i t i o n of Dr. B i e r d 

despite the f a c t that she works f o r a company and her personal 

knowledge of that company's p o l i c i e s might a r i s e i n the 

deposit i o n . 

Furthermore, the testimony sought from Dr. B i e r d f e l l 

w i t h i n the scope of disc o v e r y set out i n Rule 26(b)(1). That 

Rule st a t e s i n p e r t i n e n t p a r t : 

P a r t i e s may ob t a i n d i s c o v e r y regarding any matter, not 
p r i v i l e g e d , which i s relev a n t to the subj ect matter 
involved i n the pending a c t i o n . . . . I t i s not ground f o r 
o b j e c t i o n that the informat i o n sought w i l l be Inadmissible 
at the t r i a l i f the informat i o n sought appears reasonably 
c a l c u l a t e d to l e a d to the discovery of ad m i s s i b l e evidence, 

A l a . R. Civ. P. 26. 

Dr. Bierd's Motion f o r P r o t e c t i v e Order as s e r t e d that she 

had no personal knowledge of the events of the s u i t and that she 

could "only base such testimony on hearsay and o f f e r 

s p e c u l a t i o n . " (C. at 700.) Nevertheless, any such hearsay and 

spec u l a t i v e testimony would r e f i n e the P l a i n t i f f s ' f u r t h e r 

discovery even though i t might not be admissible at t r i a l . 

Furthermore, her d i r e c t knowledge of the a b i l i t i e s and inner 

workings of St. Vincent's neonatology p r a c t i c e would provide 

d i r e c t evidence f o r Dr, Gunnell's i n t e n t (by showing the usual 
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circumstances f o r a consult with neonatology) and the 

outrageousness of h i s conduct {by showing the options he had, 

which he ignored, simply l e a v i n g the babies, unattended, to die 

on a t a b l e i n f r o n t of t h e i r parents' eyes). She could f u r t h e r 

t e s t i f y to any knowledge she has of h o s p i t a l procedures 

regarding the i n t e r a c t i o n between o b s t e t r i c s and neonatology. 

Dr. B i e r d i n f a c t s t a t e d i n her motion f o r p r o t e c t i v e order that 

she only wanted to t e s t i f y as to the p o l i c y at St. Vincent's 

regarding the treatment of premature babies and not the 

s p e c i f i c s of t h i s case - c l e a r l y because Gunnels i n f a c t 

v i o l a t e d h o s p i t a l p o l i c y i n t h i s case. The reasons behind t h i s 

f a i l u r e to f o l l o w p o l i c y by Gunnels c l e a r l y form the b a s i s f o r 

an i n t e n t i o n a l i n f l i c t i o n of emotional d i s t r e s s and outrage 

claims by P l a i n t i f f s . The testimony sought from Dr. B i e r d 

c l e a r l y f e l l w i t h i n the scope of discovery under the Rules. 

The judge may have granted the Motion f o r P r o t e c t i v e Order 

under Rule 26(c) as w e l l , which provides that the court may 

"make any order that j u s t i c e requires to p r o t e c t a p a r t y or 

person from annoyance, embarrassment, oppression, or undue 

burden or expense"; however, Dr. B i e r d showed none of the named 

reasons f o r p r o t e c t i n g a person from d e p o s i t i o n . Indeed, Dr. 

Bierd would have endured no burden of any of the aforementioned 

reasons greater than that endured by any other person with a day 

job. She presented no evidence at a l l that would have e n t i t l e d 
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her to such p r o t e c t i o n . Her support of such a burden was the 

r i d i c u l o u s argument that the P l a i n t i f f n o t i c i n g her as a l a y 

witness would somehow force her to prepare as i f she were an 

expert witness. (C. at 700.) The P l a i n t i f f s never asked her to 

take on such a burden so, i f she had, i t would have been of her 

own v o l i t i o n . I f t h i s were the b a s i s of the t r i a l court's 

r u l i n g , i t was an abuse of d i s c r e t i o n , 

L a s t l y , Dr. B i e r d put f o r t h the unsupported a s s e r t i o n that 

she had not been p r o p e r l y served with the subpoena. The 

subpoena was a c t u a l l y served on Dr. B i e r d at her permanent 

residence on the night of August 24, 2011. {C. at 752.) Proof 

of s e r v i c e was sent to the c l e r k ' s o f f i c e on August 25, 2011, 

and i t appears on the case a c t i o n summary i n the record. (C. at 

23. ) As such, no p l a u s i b l e reason e x i s t e d f o r the t r i a l court 

to grant the witness's Motion f o r a P r o t e c t i v e Order and deny 

the P l a i n t i f f ' s Motion to Compel, and the judge abused her 

d i s c r e t i o n by denying the P l a i n t i f f s of evidence to which they 

were e n t i t l e d under the Rules. 

B. The Defendant's a f f i d a v i t upon which the t r i a l  
c o u r t u l t i m a t e l y r e l i e d was not p r o p e r l y  
c o n s i d e r e d upon the Defendant's Renewed Motion  
because the t r i a l c o u r t had p r e v i o u s l y e x c l u d e d i t  
from e v i d e n c e and, d e s p i t e t h e judge's erroneous  
a l l u s i o n t h e r e t o , the Defendant never r e s u b m i t t e d 
i t . 
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The t r i a l c o u r t u l t i m a t e l y based i t s g r a n t o f summary 

judgment i n f a v o r o f the Defendant and a g a i n s t P l a i n t i f f 

B u r t Newsome on the supposed f a c t t h a t t h e Defendant had 

pr e s e n t e d an a f f i d a v i t as e v i d e n c e , which the P l a i n t i f f 

f a i l e d t o c o n t r a d i c t . However, the a f f i d a v i t r e f e r r e d t o 

i n the judge's o r d e r was not, i n f a c t , a t t a c h e d t o the 

Defendant's Renewed M o t i o n and t h e r e f o r e remained e x c l u d e d 

and o u t s i d e the e v i d e n c e b e f o r e the c o u r t f o r i t s 

c o n s i d e r a t i o n on the Renewed M o t i o n . 

The Defendant o r i g i n a l l y f i l e d the a f f i d a v i t a t i s s u e 

on October 1, 2010, a t t a c h e d t o a M o t i o n f o r 

R e c o n s i d e r a t i o n and w e l l a f t e r the September 9, 2010, 

r u l i n g on the o r i g i n a l M o t i o n f o r Summary Judgment. 

Because o f t h i s f a c t , the t r i a l c o u r t d u l y e x c l u d e d i t , 

making r e f e r e n c e t h e r e t o i n i t s November 22, 2010, Order 

denying the M o t i o n t o R e c o n s i d e r . (C. at 654.) 

Furthermore, because the a f f i d a v i t had been e x c l u d e d from 

evidence upon i t s o r i g i n a l s u b m i s s i o n , the t r i a l c o u r t had 

to make r e f e r e n c e t o i t s r e - a d m i s s i o n i n i t s March 16, 

2012, Order g r a n t i n g t h e Defendant's Renewed M o t i o n . (C. at 

816.) The problem w i t h the e v i d e n c e ' s " r e s u b m i s s i o n " i s 
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t h a t i t was not, i n f a c t , a t t a c h e d t o the Renewed Motion as 

s t a t e d by the t r i a l c o u r t . 

While the Defendant d i d a t t a c h h i s p r e v i o u s Motions f o r 

Summary Judgment and f o r R e c o n s i d e r a t i o n , (C. at 763-791}, 

he d i d not i n c l u d e the a f f i d a v i t the t r i a l c o u r t r e l i e d on 

i n i t s h o l d i n g . Nor d i d the Renewed M o t i o n i n c o r p o r a t e by 

r e f e r e n c e the arguments o f t h o s e Motions but m e r e l y 

addressed them i n a f o o t n o t e as support f o r i t s f a c t u a l 

paragraph. (C. a t 760.) Because the e v i d e n c e was never 

r e s u b m i t t e d w i t h the Renewed M o t i o n , the Defendant's 

r e f e r e n c e t o the a f f i d a v i t i n t h a t m o t i o n , i n e f f e c t , 

r e f e r r e d t o n o t h i n g i n t h e r e c o r d , and the t r i a l c o u r t 

c o u l d not have p r o p e r l y c o n s i d e r e d i t on the Renewed 

Motion. 

CONCLUSION 

T h i s case has reached t h i s Court based on m u l t i p l e 

e r r o r s by the t r i a l c o u r t , both s u b s t a n t i v e and p r o c e d u r a l . 

However, because the P l a i n t i f f s ' c l a i m s are v a l i d c l a i m s 

under Alabama law and are not s u b j e c t t o the AMLA, the 

P l a i n t i f f s s h o u l d be a l l o w e d t o conduct d i s c o v e r y - - a n d not 

prevented from d o i n g so on b a s e l e s s , h o l l o w g r o u n d s — a n d 

u l t i m a t e l y p r e s e n t t h e i r c l a i m s at t r i a l . T h e r e f o r e , the 
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P l a i n t i f f s r e s p e c t f u l l y r e q u e s t t h a t t h i s C o u r t r e v e r s e the 

or d e r s of the t r i a l c o u r t and remand t h i s case f o r f u r t h e r 

d i s c o v e r y and t r i a l on the c l a i m s of b o t h P l a i n t i f f s . 

R e s p e c t f u l l y s u b m i t t e d t h i s the 31st day o f August, 

2012 . 
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