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JUDGE SAYS AILING MAN, 85, MAY FAST TO DEATH

By DAVID MARGOLICK
Published: February 3, 1984

An 85-year-old former college president who has been fasting in a FACEBOOK

Syracuse nursing home to hasten his own death should be permitted TWITTER

to die, a state Judge ruled yesterday. co0GLEs

After hearing testimony on the patient'é competency from his doctor, EMAIL

psychiatrist and daughter, the judge, Justice Donald H. Miller of SHARE

State Supreme Court in Syracuse, ruled that the nursing home was R
PR

neither obligated nor empowered to force-feed him.

 REPRINTS
The man - the court ordered that his identity be kept secret - was said | ="~

to be depressed over a series of illnesses. He has been fasting since
Dec. 21.

The judge based his decision on the patient's constitutional rights of privacy under the
First Amendment, as well as on a state public health law permitting patients knowingly to
refuse medically necessary treatment.

"This court is heavily burdened by these questions, and although personally does not lend
approval or approbation to the termination of life in this fashion, T will not, against his
wishes, order this man to be operated upon and/or to be force-fed,” Justice Miller wrote.

The ruling came in an action brought by the Plaza Health and Rehabilitation Center,
" where the patient has been confined since November. According to his doctor, the man
may die within the next few days.

With all parties concurring in the court's decision, there was no immediate prospect of an
appeal.

But Rita Kisil, vice president of the Syracuse Right to Life Foundation, called the decision
"frightening” and said it would "open the door to euthenasia.”

"Even if the family and doctor agree, it's still the sacred duty of the court to preserve life,"
Mrs. Kisil said. She said her organization was considering whether to enter the case.

Although a similar "right to die" case, involving a 26-year-old cerebral palsy victim, arose
recently in California, lawyers in the Syracuse case said they believed it was the first of its
kind in New York.

In 1982, an appellate court in Rochester ruled that a state psychiatric hospital was
required to force-feed Mark David Chapman, John Lennon's assassin, who was then on a
‘hunger strike.

its custody. Althiough licensed by the state, the Syracuse nursing home is privately owned..

On Jan. 20, the California Supreme Court let stand a lower court decision that Elizabeth
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Bouvia, a 26-year-old cerebral palsy patient, could not require the state to help her commit
suicide.

Besides having a much shorter life expectancy than Miés Bouvia; >the' Néi&%(brk man still
has control of his arms. Thus, as Justice Miller noted, he can be force-fed only by being
physically restrained for the rest of his life.

The decision was made with the consent of the man's family and his court- appointed
guardian. The man's daughter, identified only as Charlotte Doe, told Justice Miller that her
father wanted to die because of his deteriorating physical condition, and that he had
spurned the cookies, ice cream, and home-made soup his family had brought him.

Her father, the daughter asserted, had been a prominent electrical engineer and college
president who had served as United States trade representative on technological matters
to France and India. Confined to Wheelchair

He has been confined to a wheelchair for several months and suffers from a variety of
ailments, including heart disease, arthritis and hardening of the arteries. Since starting his
fast, he has lost nearly 40 pounds. ‘

Dr. John Pipas, the man's doctor, testified that the patient had been fully competent at the
time he began his fast and had expressed a wish to die.

"I know I don't have much time on this earth," Dr. Pipas quoted the patient as telling him.
'Caught in a Dilemma'

Early last month, the nursing home reported the patient's fast to the Syracuse Health
Department. Late last week, as the patient's condition began to deteriorate, it asked
Justice Miller to determine its rights and respoxsibilities in the matter.

"On the one hand, the home has an obligation to provide care for its patients, including
adequate nutrition," said Daniel Berman, a lawyer for the nursing home. "On the other
hand, it can't provide treatment if the patient has, after being informed of and
understanding the consequences of refusing, refused to consent to any such treatment."

"We were caught in a dilemma," he continued. "The law doesn't seem to be clear, so we
brought a proceeding in the court.”

To force such treatment on an unwilling patient, Mr. Berman said, may subject the nursing
home to liability for battery. Lawyers for the nursing home first met with Justice Miller on
Monday. On Wednesday, the judge named Richard Aronson, a retiréd State Supreme
Court justice, as the patient's guardian. Justice Miller issued his ruling yesterday
afternoon, after hearing more than five hours of testimony.

Marilyn Ward of the Hutchings Psychiatric Center, who examined the patient, described
his state as "groggy and lethargic." '

"The patient was suffering from an adjustment disorder - essentially an overreaction to a
life situation,” she testified. "I asked the patient why he was not eating, and he told me in
effect that was not something he wanted to discuss with me."
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At a Spe01al Term of the Supreme
Court of the State of New.York =
held in and for the County of
Onondaga at the County Court
. ‘House located in Syracuse; - ‘New
“York on the S day of January,-
,*1984 ' : SRR

PRESENTS THE HONORABLE DONALD MILLER
: Justice Pre51d1ng ' : ,

SUPREME COURT : "~”'l"_. o
'STATE OF NEW YORK COUNTY ' OF QHONDAGA

In the Matter of the Appllcatlon of o T el
the Plaza- Health and Rehabllltatlon o ORDER TO SHOW
: Center.v S , _ o ,

CAUSE,Q-f

Upon the: annexed Affldav1t of Danlel B Berman, Esq p”"
the AffldaVlt of Edward A. Leone,_Dlrector of PlazaAHealth and -
. Rehabllltatlon Center, and the Affldav1t of John E Plpas, M D. ,_;

let the follow1ng persons show Cause at a- spe01al term of thlS

'Court;toébe held on the'"fi day £ A A UL A EhE"

A Onondaga County Court House in Syracuse, New York on the ifr”'
,day of January, 1984 at ' j o clock why thlS Court should not
.l;ssue.an Order allow1ng the Plaza Health and Rehabllltatlon Center
its physlclans or thelr de51gnees to use medlcal procedures to

i feec patlent at the Plaza Health and Rehablllta-‘

tion Centerrs

Suff1c1ent reason appearlng therefore, let servrce of a
copy of the' order together w1th the papers upon Wthh 1t was

granted upo

.through




o

» Bsq., who is hereby app01nted Guardlan ad -

Litem to protect the rlghts and 1nterests of sald

' _and by certlfled mall, return recelpt requested uoo_” i
,_e deemed sufflclent serv:Lce.,v_ffj'i_'

| pated: ~ January 27, 1984.

C'Iﬁ's’;i;ce of the Supreme: _Court e

ENTER:




SUPREME COURT

STATE OF NEW YORK. COUNTY OFAONONDAGA

In the Matter of the Appllcatlon of SRS I
the Plaza Health and Rehabllltatlon : R - AFFIDAVIT
Center.,. S - o S

sTATﬁ‘oE NEWIrORr27)'ééf.
COUNTY OF ONONDAGA ) °e

fDanlel.B, Berman,lbeiné duly.sworn, deposes aha says as..
follows; B

1. .I am an attorney assocrated with the flrm of _
Hancock & Estabrook attorneys for the Plaza Health and Rehab111~'
tation Center. | /

| 2. I make thlS Affldav1t in support of the Appllcatlon_

for an Order allow1ng the Plaza Health and Rehabllltatlon Center,‘

its physrc1ans or. thelr de51gnees to use medlcal orocedures for

the feedlng of

3. As is more fully set forth in the annexed Affldav1ts

of Edward A Leone and John E Plpas, M.D.,. 1t appears that

a patlent at the Plaza Health and Rehabllltatlon Center ,

has refused to eat for the 1ast several weeks resultlng in a loss

0of 42 pounds. As is more fully set forth in the Affldav1t of

John E. Pipas, M,D., efusal to eat w1ll result

in his death within the next several weeks, and may-cause'lrree

pairable.harm to his health at any time£




o =2-

4. Again, as 1s more fully set forth in the Affldav1t
of John E. Plpas, M. D» ’ there appears to be reason,to belleve that
- phy51cal and/or mental condltlon has 1mpa1red hls
‘ judgment to an extent such that he is not capable of maklng a o

dec151on such as not to eat ‘ ' ‘

5. Your. deponent respectfully submlts that this- Court
has jurlsdlctlon over the custody of a person who "1s 1ncompetent
tO»manage-hlmself ;.. by reason of age,- alcohol abuse mental'
'J.ll:ness, or- other cause. P pursuant to Section’ 7‘8.,01 of‘ t_he_f'
‘_Mental Hyglene Law. _> o

6. Your deponent further submlts that. although the
ap001ntment of a committee of the person . is the customary dev1se
used by the Court in’ exerc:Lsrng 1ts jurlsdlctlon pursuant to
Sectlon 78.0'1 such a procedure is not requlred by Section. 78.01,

_and may be unnecessary and too tlme consumlng to be used w1 o

respect to the 1nstant appllcatlon.i. ' _
7,‘ Your deponent understands that Frank Clark, Esq has

| been retalned to represent- Your deponent requests '

that’ the Court determine 1f the aDpo;Lntment of a Guardlan ad -
Litem to protect-lghts and 1nterests is requlred
Your deponent would have no objectlon to the app01ntment of Frank
Clark, Esqg. should a Guardlan ad them be requlred.

'_-8.": From the Afflda\ut of Edward A. Leone is appears

only close relatlves are hlS two daughters,

P In view of the
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.neceseity'for speedy  proceedings, yeu:‘deponent»respectfully
submits that the Codrt should,allow said-'to be
: eerved via certifled'mall,;retutn reCeipterequeéted -orﬂeomelother
practlcable method which would not cause ‘undue . delay '
| WHEREFORE your deponent respectfully requests that the
Appllcatlon of the Plaza Health and Rehabllltatlon Center for an
.Order allow1ng the Plaza Health and - Rehabllltatlon Center,.lts

'thSlClanS or thelr de51gnees to use medical procedures to feed

Daniel B. Berman

Swornbto'before me this :
27th- day of January, l984

Notary Eubllc 4.' o |

U

- LYNN LEVINE GREENKY
Notary Public, State of New York
Qual, Onsndaga Co, No, 4780297

My Cr'mmlsm 50 Fvco “ar. 301 q




| SUPREME COURT L
STATE OF NEW YORK ___ COUNTY OF ONONDAGA

In the Matter of the Appllcatlon of the - ‘ o
-Plaza HealthAand Rehabllltatlon Center - AFFIDAVIT

STATE OF NEW YORK )
COUNTY OF ONONDAGA )

EDWARD A. LEONE belng duly sworn, deposes and says.as follows
1. I_am the Admlnlstrator.of the Plaza Health and Rehabilita-
tion Center. - |

‘hiiwas admltted to the Plaza Health and Rehab—

| llltathn Center on or about the llth day of May, 1983 -

‘ ﬁ;was admltted to Crouse-Irving Memorlal Hospltal on or’

wabout the 27th day of October, 1983, and returned to- the Plaza‘
Health andARehabllltatlon Center on or about'the l4th day of
vNorember,'lQSB He- has contlnued to be a patlent at the Plaza
‘.‘Health and Rehabllltatlon Center from the l4th of November, 1983
'-fthrough the present.~u' _::?.a“#?:“:"f:fafzﬂf;ﬁiiisﬁgﬂ:J“
"3; As is more fully set forth 1n the annexed aff1dav1t of

John E. Plpas, ‘M.D., sald—has refused to. eat’ over

the last several weeks, resultlng in e WﬁTjﬁfloos1ng-46 1bs.

of body Welght ',"_-’ o f'; N -b'“.’.t R
4. _Y'our deponent un-der:stands' that“; refusal to.

eat-is.llkely to cause'his'death'within the neit:several-weeks,

and your deponent understands'that'lrreparable harm . could result

at any time...

5. There appears to’ be doubt W1th respect to whether or. not

judgment has been 1mpa1red »so-as-to render'hlm o




R

ihcapable of makiné auc.iec_i'sion of tnls magnitude, su'ch as not
eating. Under.thesecircumst.ances thePlazaHealth and Rehabil’i—
'tatlon Center deems it only approprlate to ask the Court to
exer01se .'LtS powers pursuant to §7801 of the Mental Hyglene Law

to determlne 1f~.s competent to- make thls dec1s1on,

and 1f thlS dec:.smn 1s 1n hls best 1nterest

sa w-ld:-@wer ’- aan‘d‘:: upon lnformation-‘ and’ -'belie,f .

his onl'yi Cl_o_sé llVlng relatives are two daught'ers:

,'WHEREFORE, your _deponent respectfully réqﬁesits that ‘the- COurt
issue an Order allow1ng the Plaza Health and Rehabllltatlon Center,
through 1ts phys101ans or de51gnated phy31c:Lans to use medlcal

methods for the purp_os-:;e of providing nourlshment to Mr. G

"EDWARD A. TEONE

-Sw‘c}rn to Bef'or,e me this , A
227 day of. J/}ﬁc'/}hv/‘ , 1984,

| o S

. RN

T NOTARY PUBLIC \RqL_—r_, , . _ PN
: q . . ‘ . '\.. . : .

PHIL? P, KEN 72
Motary Public * tiy St a4 ¢ Jaw York'
Qualified In O: it Co 0. 34-2520322
My Corm &- Lolies ian 520 1%,




1the Plaza Health and Rehabllltatlon o ... AFFIDAVIT

jiin ‘the State of New York and I an the attendlng'phys1c1an-fcr

jRoss Hennlnger.
cerebral vascular dlsease, as ‘well as a p0551ble stroke as a -
lresult of which he 1s sufferlng from confuslon with respect to

'recent memory. -

Memorlal Hospltal from March 23, 1983 through November 14 1983.

refuse to eat, as a result of which he has lost 42 pounds in the'

SUPREME COURT
STATE OF NEW YORK COUNTY. OF ONONDAGA

In the Matter of the Application of

Center. g

STATE OF NEW YORK ) gg
COUNTY OF ONONDAGA )

Johh'E. Pipas, M.D. belng duly sworn, deposes and says:

l I am a physrclan duly llcensed to practlce medlclne

”*ﬂ%f{s an 86 years 0ld man sufferlng from

jas hospltallzed at trouse Irv1ng

4, Follow1ng.hls return to Plaza Health and B . |
Rehabilitation Cehter on November 14, l983,~0egan ol

last several weeks. _' - . : ~  f_ o :f‘

5. It is my consrdered oplnlon that 1f~'
contlnues to refuse to eat, he will dle w1th1n the next- several
weeks. It is also my con51dered oplnlon that 1rrepalrable harm

to hlS health could result at: any tlme

6. I have dlscussed this m_atter with~, and|




. =2-

although he has told me that he understandsvthat the consequences
of his contlnued refusal to eat will" be his death, I believe. that
his phy51cal and mental condltlon may have 1mpa1red hlS judgment‘
to an extent that he may not be competent to make such an 1mpor—t
tant deci81on. Furthermore, I-do not belleve that thlS is a
reasonable decision in llght of the fact that the prognosrs for:
Mrf Hamlmxx s underlylng medlcal problems is not termlnal.a
_-7.‘ I requested a consultatlon from Dr. Marllyn Ward,_

a duly llcensed psychlatrlst w1th respect to”;.k onr[

dition. A copy of the. report is annexed hereto ‘as EXhlblt A

s M'

Fohn E. “Pipas

Sworn to before me this
2¢ T day of January, 1984.

Notary Public‘x

DANIEL B. BERMAN
Notary Public, State of New York
" Qual. Onondaga Co. No. 4780285
My Commission Exn. Mir 0. 19?5

i




TDA }% w WQ MEA

Reason for Consultation /7;1 ,u,{ cq/,\(\_

- PATIENT NAME

' BATIENT No;'
PLAZA NURSING HGME

B DATE OF mm "
: REPORT OF CONSULTATION ' : MEDICARE

..OTHER INSURANCE - = . 5

‘fDIAGNOSIS 5/,0 (f@g/ﬁ_f

Signatu'l",e.'of attendingphysician

REPORT

Findings g% \zo Uf}? -w/ /m/&uu /0 f‘c\7, I AZ/\/ bU(/\ ﬂgJ/L \3L..f./:AAL.'SA-:1

ﬂf IY\S«S)ZS X/ n/f.t< no)!/;% A/(aus( 7/009//)%_5 (ﬂ' A‘:fl/: l‘(f:/?(j

"'z~¢._L/'/ o_;/(/ s A {nnstcucar{ ZJ //Q/nm [// /\S Nuéuﬁlﬂ(.rs

iK(f'lAr f&%/ﬁ t'/;dx\\/ m?é nj\l ;2;L<?4?/41(‘)0ﬂ 7S, 0'\ S‘L/ (r7l /7/’
. ;[/ T /?:7” __A ’{ A/ — /Q/J»L\j"iﬁ.'_ ,__0/ /% /{A.@

A [\ﬂ kn(om ,Mlkﬁ)& &’A 5%0?‘\ ﬂ(w [ﬁ /.D/'ﬁCQ'

/ /&.C/ 5‘? /u‘q /04

:‘V/\/)uc // }/'0 J[M,r é/’\r/Z/ 7/(0 /0/\/]/)/( ){r/z /\Lv/’\ /._5)[4_)4 g

'./5)@ / s/o n/(s //‘v-./é /// 'le\n/z/tttj‘é ~-/(/‘F9:_ s ,,,“3 /)//g,,._e

Diagnos iS /\) /‘ k3 }A—L )j ﬂm 0//‘/

o Au/( £ '/ﬂ/o £ (or‘ﬂc/‘ );,‘

//m, ,/t,, = ﬂ/ “,// M,,f

“7 4 .
n/r\l( //<I ».‘ //:nu- V//df(ln//{tzv( // f*/-.,‘lz 3X 07l /l//’//.SS O/l

-~

'Recommendation and/or Treatment /)A)a»/r//zrnmngﬁt/ //M /,“/ [Quass / )/cof’ /)[)xne)n i .

A/.Aon%/«, Ac A?L /IR /{So! u/{ug ’7\ /S/ /0«) %rl?rs /‘\ ) //),y, o~ /)m5<- B

(91/c///(d I/\)/dc/ép : 4/4 l[»—( A.—:m/)/>

A ﬁate of Consultation / //6 /5 ‘/ M//?//

Signature of Consultant ;

Return original copy ‘w"th pat:ient to Plaza Nursing Home, 614 S Crouse Avenue

P 30 -39 é'ORz'




STATE OF NEW YORK
SUPREME COURT COUNTY OF ONONDAGA

- o o : _ PETITIONER'S
In the Matter of the Application of the © MEMORANDUM
Appointment of a Committee for the person ' OF LAW

of John Doe (a fictitious name) alleged
incompetent person.

—— —— o wan - ——— " —————— {— ] - ——— G —— " " 4 ‘s o Vo ety o S e o S e At S

STATEMENT OF FACTS

Edward A. Leone, the Administrator of Plaza Health &
Rehabilitation Center brought.a petition for the appointment of
a committee for'£he person of John Doe, alleged incompetent
person, and, in the alternative, for a declaratory judgment and
order allowing.the Plaéé Héalth.& Rehabilitation Centef, Mr.

Doe's physicians or their designees to use medical procedures

- toprovide said John Doe with nutrition. On the 30th day of

January, 1984 the petitioner and réspondenﬁ appeared.before the

Honorable Donald H. Miller,'J.S.C. by their respective attorneys,

Daniel B. Berman, Esq. and Frank Clark, Esq. The Court deter-
mined that the affidavits supporting the petition wepe insuffi-

cient for the commencement of an incompetency proceeding, and

issued an order to show cause dated and entered the 30th day of

January, 1984 by which a special proceeding for declaratory
judgment and an order thereon was commenced.

Mr. Doe was admitted td the Plaza Health &,Rehabilitatiqn
Center on May 11, 1983. He transferred to the Crouse Irving

Memorial Hospital and was a patient at said hospital between

October 27, 1983 and November 14, 1983. Following his treatment

-1 -
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at Crouée Irving Hospital, Mr. Doe was returned to the Plaza
Health & Rehabilitation Center. It appears that since his
return to the Plaza Health & Rehabilitation Centér; Mr. Doé has
embarked upon a course of actibﬁ which, if he is allowed to con-
tinﬁe, will result in his death. Specifically, Mr. Doe has
refused to éonSumé food for the past several weeks. As a result
of his refusal to eat any food, Mr. Doe has lost 42 pounds and
his very 1ife is in jeopardy.

As is set forth in detail in the report of Doctor John E.
Pippas, M.D., Mr. Doe's attending thsician, although Mr. Doe
is suffering from a number of infifmities, including cerebral
vascular disease resulting in a state of confusion with respect
to his recent memory, his condition is not terﬁinal, nor has it
rendered him incapablelof cognitive thought»orltd'speak:orzcarry

on conversations.

Although a éompetent person may have the right to refuse
extraérdinary medical treatment, at least for a terminal con-
dition, the Court clearly has the power to intercede and prevent

him from committing suicide by starvation.

DISCUSSION

advances in medical knowledge, technology and treatment

of the past few years has presented a legal,_moral, social and

ethical dilemma of great dimensions. Our society is now con-
fronted with not only the question of how to preserve life,

but also under what circumstances should attempts to preserve




life be abandoned at the request of the patient involved. The
present proceeaing preéents such a question. Spécifically,
the.questioh pfesented is whether a non-terminal patiéﬁt may
..elect to end his'life by starvation. This questibn presénts
a direct conflict between patient's personal liberties and a
compelling State interest in preserving life. Cf. Roe Vv Wade,
410 U.Ss. 113, 93 S.‘Ct._765, 35 L. Ed. 2d 147 (l973j (wherein
the court recognized thét althdugh:a pfégnant woman's right‘to
privacy encompéss the right to have an abortioh,>it also recog-
nized the propriety of some state regulation in accordance with
the state's inferest in safeguardihg health, maintaining medical
standérds, and profédting potential life).

‘The State of New York has recognized the right of a cdm—
’ peteﬁt peréon to'aCCépt or rejeét medical treatment so long as
he has been fully inférmed of, and understands the consequences

' of hisg actions. See, N.Y. Public Health Law Section 2803-c(3)

(e); Matter of Storar, 52 N.Y.2d 363, 438 N.Y.S.2d 266 (1981);

Von Holden v Chapman, 87 A.D.2d 66, 450 N.Y.S.2d 623 (4th Dept.

4

1982); In the Matter of the Application of Lydia E. Hall Hospital
116 Misc. 28 477, 455 N.Y.5.24 706 (Spécial Term, Nassau County,
1982). Nonetheless, it is equally clear; as stated by Justice

Denman in Von Holden v Chapman, Supra.;

"mhe fact that the State has a legitimate
and compelling interest in preventing suicide
as demonstrated by several statutes. A person
may be involuntarily committed if he has a
mental illness likely to result in serious harm
to himself (Mental Hygiene Law, §§ 9.37, 9.39,
9.41). Aiding another to commit suicide is a
felony (Penal Law, §125.15 [subd. 3]) as is
promotion a suicide attempt (Penal Law, §120.30).




Conversely, aberson is justified in using the
phy51cal force necessary to thwart a person who
is about to commit suicide (Penal Law §35.10[subd.
47. at 68, 450 N. Y. S.2d at. 625-626. See also,
Matter of Storar, Supra; Ciuros v Dunbar, A.D.2d

463 N.Y.5.2d 743 (4th Department, 1983);
Matter of Lydia E. Hall Hospltal Supra

Thus, the present petition requiree that the court strikera bal-
ance between Mr} boe's rigﬁt to refuse medical treatment and the
State's’cempelling interest in preéervihg life and preventing
suicide. |

At the outset, it must be noted that Mr. Doe is not re-
fu51ng treatment for a condltlon ‘which w11l result in his demise
if left untreated. In those cases where the court has held the
patient's rightvto refuse'medical'treatment 'is superior to the
State's interest in preseruinq life;'the patient was terminally

ill. [e.g., Matter of Storar, Supra (patient comatose with no hope

‘of recovery); Matter of Lydia E. Hall Hospital, Supra., (patient

in the end stages of-renalAdisease, suffering from diabetes mel-
- Litus, blindness and“bi—lateral*amputations dué to gangreén);

Matter of Quinlan, 70 N.J. 10, 355 A.2d 647 (1976) (patient in a

persisteut:vegetatiVe state); Superintendent of Belchertown

State School v Saikewcz, 373 Mass. 728, 370 N.E.2d 417 (1977)
(patient suffering from. terminal leukemia)]. Mr. Doe, on the
other hand, is attempting to commit suicide by starvation.

In her opinion in Von Holden v Chapman, Justice Denman

- distinguished between the right to refuse medical treatment and
‘the right to refuse food:

Even superficial comparlson of the rlqht to
decline medical treatment with the right to
take ones life illustrates their essential
‘dlSSlmllarlty,'and to argue because the State




has recognized the former it must permlt the
latter would be to. engage in the most specious
reasoning." Von Holden v Chapman, 87 A.D.2d at
70, 450 N.Y.S. at 627.

The Von Holden case involved a petition brought by the Director
of a State psychiatric facility to allow the facility to force
feed Mark‘DaVid Chapman, the convicted Killer of singer-songwritelr
John Lennon, after Chapman had been transferedvto the facility
when he began a hunQer—strike _ Judqe Tenney granted the petltlon

and 1ssued an order allow1ng Chapman to be force fed. Notlng
”that the state has. a legitimate’ and comoelting interest in pre-—
venting suicide" the Fourth Department affirmed Judge Tenney's
decision and order.

The fact that Chapman was a convicted felon serving a prison
term, and that Mr. Doe is a voluntary patient at the Plaza Healthl
and Rehabilitation Center would be a specious basis for disting-
uishinthhe two'cases "~ In her dec151on, Justlce Denman stated'

."The Dreservatlon of - llFe has a hlgh 3001al
value in our culture and suicide is deemed
'a grave publlc wrong (Stiles v Clifton’ Springs

Sanitarium Co., 74 F.Supp 907,909; Hundert v The

Commercial Travelers ‘Mutual Acc1dent Association

Of America, 244 App. Div. 459, 279 N.Y.S.555).

Even a perfunctory perusal of the case law of.our

states dndicates the unlversalltylpf that principle."
Id., at 68~-69, 450 N.Y.S.2d at 626.%*

Clearly the decision in Van Holden was based,upqn the State's
interest in preserving life and preventing suicide, rather than-

uvon the fact that Chapman was a prisoner.**

*It should be noted that since the Fourth Department rendered its
decision in Von Holden the California courts have been confronted
with the Bouvia case. Unfortunately it has not been possible to
obtain a copy of any of the decisions. :

** Compare, Zant v Prevatte, 248 Ga. 832, 286 S.E. 2d 715 (1982)
(wherein the Georgia Supreme Court held that the State's interest
in preserving life did not override a prisoner's right to refuse

food).

~5-
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Even the right of a non-terminal patient to refuse medical
treatment is unsettled. Although it does not appear that the New
York courts have been confronted with a case where a patient seeks
to refuse medical treatment necessary to presérve his or her life
where the patient was not suffering a terminal illness; in such a
caée the New Jersey Supreme Court, fhe very same court that
allowed Kafen Ann Quinlan to be removed from a respirator, held

that the patient did not have the right to refuse. John F.

Kennedy Memorial Hospital vs. Heston, 58 N.J. 576, 279 Ad 2nd 670
(1971). In holding that a 22 year old Jehovah's Witness did not
have the right to refuse blood transfussions following her addmis-
sion to the hospital after anvautomobile accident, Chief‘Justice

Weintraub said:

"Appellant suggest that there is a difference between
passively submitting to death and actively seeking it.
The distinction may be merely verbal as it would be if
an adult sought death by starvation instead of a drug.
If the State may interrupt one mode of self destruction,
it may with equal authority interfere with the other.
It is aruably different when an individual overtaken by

- 1llness, decides to let it run a fatal course. But
unless the medical option is -ladden with the risk of
death or of serious infirmity, the State's interest in
sustaining life in such circumstances is hardly distin-
guishable from its interest in the case of suicide.”
Id., at , 279 Ad 2nd-672-673 (emphasis added) .

Although Ms. Heston was a vibrant and vital 22 year old
woman, and Mr. Doe is an elderly man in need of care, hig condi-
tion is not terminal. He is, or would bu£ for the lact of food
be, ablejto engage in cognative thought and take paft in conver=-
sations. In sum, he has all of ﬁhe_attributeé of a human being,
and the value of human life should not be measured by a scale.
It should also be noted that Dr. Ward, a psychiatrist who has

examined Mr. Doe, has opined that he may be suffering frpm an

—-6-




adjustment disorder which may abate. If this is the case, Mr. Doe
like many other elderly péople in our society, may wish to live
as much as would any 22 year old. |

CONCLUSION

In light of the 4th Department's holding in Von. Holden vs.

Chapman, 87 Ad Zﬁd 66, 450, N.X.S. 2nd 623 (1982), it is clear
that Mr. Doe has no right to commit suicide by starvation. Undér
these circumstances the Court has no choice but to grant the
Petitioner Declaratory Judgment and an Ofder allowing Plaza Health
and Rehabilitation Center, Mr. Doe's physician or his designeés

to use medical procedures to provide said John Doe with food.

Respectfully Submitted

HANCOCK & ESTABROOK

‘Attorneys for the Petitioner

Office & P. O. Address

One MONY Plaza :

Syracuse, New York 13202
315-471~3151 S

By: Daniel B. Berman, Esqg.




STATE OF NEW YORK o
- SUPREME COURT ..~ COUNTY OF ONONDAGA

In the Matter of the Application for the

Appointment of a Committee for the Person ' ANSWER
of JOHN DOE (a fictitious name), an o
Alleged Incompetent Person '

The Respondent JOHN DOE, 'by‘his attorﬁeys, Beker and
Clark nakes the follow1ng answer. to the Petition herein:

1; ADMITS the allegatlons of Paragraphs 4 and 5 of
the Petition. | ‘

2._'DENIES the allegetione of Paragraph 2 of the
Petition. | | | | |

7 3. LACKS KNOWLEDGE AND INFORMATION SUFFICIENT TO FORM

A BELIEF as to the allegatlons contalned in Paragrapns 1, 3, 6 |
7, 8 and 9.

4. DENIES each and eﬁery other allegation‘cohtained
in the Petition. | |

AS AND FOR A FIRST
'AFFIRMATIVE DEFENSE

5. Responéent is and for all txmee relevant hereto
" has been;legally competent and fuily cognizant of the consequences
of his refusal to eat.

6. Respondent has the rloht under Section 2803- c(2)(e)
of the Public Health Law and the common law of this State, to
'refuse medication and treatment for his condltlon 1nc1ud1ng

forceifeeding and/or other medical procedures designed to feed



him involuntarily.

AS AND FOR A SEGOND
AFFIRMATIVE DEFENSE

7. Respondent‘s‘right'to-priﬁacy, guaranteed by and
under the Congtitﬁtion of thebUnitéd States, includes the right
to refuse otherwisé appiopriate medical care and treatment for
his qondition; inéiuding force feéding'and/or other medical
procedures designed to feed him inﬁoluntarily.

AS AND FOR A THIRD
AFFIRMATIVE DEFENSE

~ 8. The Petition does not allege legally sufficient
grounds for thé-relief requééted.

AS AND FOR A FOURTH
AFFIRMATIVE DEFENSE

9. The Petitioner does not allege, and does not have,
standing to bring this proceeding. v

WHEREFORE, Respondent réquéStS‘an order of this Court
(1) denying the relief requested in the Petition; (2) declaring
that he has the right to refuse otherwise appropriate medical
care and treatment for his condition, including force feeding
“and/or other medical procédures designed‘to feed him involuntarily;
(3) enjoining'Petitidner from.taking'ahy’further_steps to compel
him to eat; énd'(ﬁ)-granting such other and further relief as to
the Court may seem just and proper.
Dated: Janudry 31, 1984 | ,

o Yours, etc.

BAKER and CLARK ‘
Attorneys for the Defendant
1104 State Tower Building

Syracuse, New York 13202
Telephone: (315) 471-3027



TO:

HANCOCK & ESTABROOK |
Attorneys for the Petitioner

Daniel B. Berman, Esq. of Counsel
One MONY Plaza

Syracuse, New York 13202



"STATE 'OF NEW' YORK ~ S
SUPREME COURT ° _ COUNTY OF ONONDAGA

In- the Matter of the Appllcatlon for the

Ap901ntment of a Committee for the Person o

of JoHN DOE (a fictitious name), an = . © AFFIDAVIT
alleged Incompetent Person L L

| STATE OF NEW YORK ) . ..
_ COUNTY OF ON@NDAGA') B8.%
CONSTANCE DOE (a flctltlous name) heing first duiy
fsworn, deposes and states the followxng. R ‘.,
o 1. I an the daughter of JOHN DOE, he,respendent'in
thlS proceedlng.- ‘ ' " ' :
2.= My father ls elghty flve years of age.. He 1s a
w1dower, ny- nother hav1ng dled in January, 1980 My father has
been .a patlent at the Petltloner Nur51ng Home since May 11 1983,_
follow1ng hls dlscharge from a local hospltal on the ‘same date.

"’”He had sPent the precedlng two months in the hospltal{ for

| treatment of an apparent stroke suffered in early March 1983 L
Prlor to hls hospltallzatlon, he reslded in a prlvate re31dence
1ocated in Syracuse..

7ﬂ3, My father has always been an extremely actlve

1nd1v1dual, who has devoted hlS llfe to a w1de range of personal




:"Although he'retired

: 1n the late 19605, he remalned,_at least up to the tlme of hlS
'stroke, an actlve member of varlous profesolonal assocratlons and
an av1d reader of profe551ona1 journals In addltlon to’ hlS |
' profe531onal endeavors, my father has pursued rlfe—long 1nterests“
'1n carpentry, genealogy,‘stamp collectlng and other non—profess1ona1
matters. He actlvely pursued these 1nterests, and was almost A
-entlrely self sufflclent in terms of hlS personal 11v1ng |
arrangements, untll hrs stroke.’ |
4. FOllOWlng the stroke, my father & life underwent a.

profound change for the worse. Not only dld he sustaln re51dual
loss of moblllty, requlr:!.ng hls conf:.nement to a wheelchalr or -

" bed, but the_stroke left hlm w1th a 51gn1f1cant short term memory

| ;Slmpairmen . : fﬁthls does not,seem 0. affect hlS 1nte11ectual
functlonlng, 1t has made rt vmrtually 1mpossrble for hlm to- do
any serlous readlng 1n hls profe581onal freld or to pursue the
, other 1nterests whlch have occupled mnch of his tlme followrng
'retlremept. HlS phy51cal condltlon is suoh that he cannot even
: control hls bladder, and is compelled to urlnate through .
.catheter Wthh is 1nserted in hlm.for the purpose of draw1ng off
urine. | | |
:'5, Notwrthstandlng these problems, my father told mne

Vdurlng the months 1mmedlately followmng hrs placement at the '

nursrng home that he hoped to be able to rehabllltate hlmself to



the point of being able to return home and resdme\life on his
own. However, in 6ctober, 1983, he had to be readmitted to the
hospital for‘treatment of a.urihary‘infection, aoparently caused
by a problem with his catheter. He remained in the hospital |
until mid- November, 1983, when’ he returned to the nur81ng honme.
6. At about this tlme, ny father told me that he
realized he woﬁld never be abiebto returh home or resume, in any

'meaningful way, the interests to which he has devoted his life.

He told me that the prospect of spending the rest of hlS life in

a nursing home wholly dependent upon others for his most ba51c
1.personal needs, was«lntolerabievand seemed to him to be a fate-
worse than death.d'hﬁ o
7. Fcrdthe‘hert seﬁerai weeks,»m§ father and I talked
about his future. He repeatedly toid~me that he preferred to
die now-, with dignity, than'to have his life prolonged in the
WnursingehOme;"He.gradhaily beganutO"cut'down'on the food he
would eat and eventually ceased taking any solid food whatsoever.
8. I have discussed with my father the inevitable
consequences of his refusal to-eat. He has told me that he knows

what he is doing and understands it will result in his death.

He refuses all effort to feed him on the part of the nursing home

“staff and has told me that He is unwilling to be force fed or
undergo other medical treatment'designedAto‘preserve:or prolong
“his life.

9. My-father's attorney informs me that the Petitioner

~has failed, to date, to present legally sufficient evidence that



my father is incompetent, as that word is used in the Mental
Hygene Law, or, for that matter, that he.dées not fully understand%
Fhe consequences of his actions. ﬁe fufther informs me that( as .
a cohsequence, there may be ﬂo legal basis for the relief sought
by the Petitionér herein.
10;.-During'the past few days; I have had increasing
difficulty arousing my father to speak to me when I viéit him.
I understand his. attending physician believes he may slip into
a coma at any_tiﬁe, following which he will néﬁ be able to speak
for himself in this‘matter.. For £his reasoh, I believe a guardian
ad iitem should be appointed'to'act 6n my father's behalf for the’
remainder of these'procedings;.' |
11. 1 havé discussed my father's condition with my
éister, who is his only other surviving next of kiﬁ. She and I
are in accord in our desire that his decision on this matter be
respected and accommodated. - - -
'~ 12. Several years ago, my.mothe: told me that she and
my father had discussed their wishes in régard to medical care
-and treatment in the event either of them became afflicted with
a terminal‘illﬁess or otherwise became substantially.incapacitated.
My mother‘told me that Ehey agreed they would ndt want to go on
living‘under those circumstances aﬁd‘would be opposed to the
ﬁdministration of medical_proéedures designed tb prolong their -
ilives.' I believe that my father's decision to refuse further
medical care at this point in his life is consistent with the

decision he and my mother made at that’time, and I hope the Court



will permit him the final dignity of having his way on the matter.

~ /s/ Constance Doe
Constance Doe*

Sworn to Before me'this

1st d of February, 1984.

FRANK A, CLARK
Notary Public in the State of Naw York

Qualitiad in Onoadags Ca. No. 46153
My “ommision Sapires, March 30, 19

*Constance Doe is a fictitious name employed by the afflant as

a means of preserving her father s right to prlvacy. The affiant
has read the contents of this affidavit and is prepared to swear
to the truth of the matters contained hereln in an appropriate
proceedlng
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JOHN E. PIPAS M. D
404 UNIVERSITY AVENUE
SYRAGCUSE, NEW YORK 13z2i0

—

P 478-3121

~January 31, 1984

" Daniel Berman, Atty.

One MONY Plaza

‘Syracuse,-NY 13202

Dear Sir:

v Regardinm as per your request, I will try and
summarize thistman-s compiicated state in as succinct a manner as -

‘ possible.. '

mm an 85-year-old gentleman (date of birth: 5-22-98)
- who Tirst entered Plaza Nursing Home 5-11-83 with a diagnosis of status

post right stroke with:mild left hemiparesis. - He was admitted to Plaza
Nursing Home primarily for physical and occupational therapy. In ad-

dition to his stroke, he-has.had a d1agnos1s of hypertens1on degenerative
;d1sc disease and old myocard1a1 infarction.

- ‘m b1qgest prob]em at Plaza seemed to be the fact that -
' 'he y-contused.  He did have trouble remembering certain things

but was active, alert.and oriented. He did well until 10-27-83 when he
deve]oped urosepsis, an. infection that-originated from a bladder infection.

oo He was sadmitted tosthe hospital for treatment of:the: infection on-10-27- 83 S el

and returned to' Plaza on 11-14-83 with the same d1agnoses as above. It~

~ was approximately one month.after admission, that is, around 12- 21-83, ‘when

he began to. stop, eating and drinking; that is,. he s1qn1f1cant1y cut back on
all intake. " His refusal to eat and drink is now to the point ‘where he
has been eating nothing for- the past several weeks and -takes in only
minimal amounts of Tiquids #00-300 ccs. per day). As a result of this, he
has developed 'significant weight Toss-as evidenced by the fact that in
May, 1983, he welghed 161, in November, 1983, he weighed 149, and now he

A weighs 118 that is, he has had a weight 1oss of some 31 pounds

At the present time,. he is virtually, comp]ete]y bedridden. He has
become weak and c11n1ca11y is dehydrated; that is, his 1ips:and mucous

 membranes are dry. He has been taking medications, but this recently has"

become a problem. Currently his medications are Persantine (to prevent @
further stroke), Tylenol as needed, Mellaril only for sedation when he -
becomes ag1tated and ascorbic acid. He is also taking Sulfa da11y, Du]-
colax suppos1tor1es as needed and T1gan suppos1tor1es for nausea ‘




.
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As a result of this weakened condition that now exists, he frequently
becomes very lethargic and has difficulty responding to questions, re-
quests, etc. However, when I saw him yesterday, he was able to answer
questions .and was quite emphatic that he was aware of -the fact that he
was not eating and drinking and that this would result in his death. I
specifically asked him if he desired to be in the hospital, and he answered
with an emphatic*noY I think he is fully aware of the implications of
these auestions. : ‘ :

We have obtained frequent lab work on him, that.is, weekly; and, in
fact, he had lab work yesterday that was, surprisingly,-all within normal
limits. (This is not surprising, since people who are dehydrated and in
this state may obtain essentially normal laboratory work which may not
reflect the seriousnes$ of the condition.) ,

As mentioned above, prior to his current fast, he was alert, albeit
confused, and a pleasant gentleman, who was able to walk with help and get
around by wheelchair. He currently is completely bedridden and in a pre-
terminal state. ‘ ‘ ‘

I would expect that if he continues as he is now that he probably will
not survive more than a week or two. As he becomes weaker, he will probably
slip into a coma. '

It appears now that our only options are to force-feed him either in
the form of a gastrostomy tube inserted into the stomach or some other
method of administering nourishments. This would pose a significant
dilemma because he would, of necessity, need to go in the hospital to have
further procedures performed, and if it did come to surgery, I am not sure
that he would be able to be cleared medically; that is, the risk of surgery
would probably outweigh its benefit and would probably not be approved.

“If,in+fact, ‘some sort of feeding device were carried out, he would either = = ===

need to be sedated heavily or restrained in order to prevent him from re-
moving such a device or-devices. ‘ ' :

The question comes down to really whether this gentleman has the right
to continue to refuse nourishment in our institution. If we decide that he
does not have the right, he will have to be force-fed (that is, means will
have to be devised to provide him with nourishment and then arrangements
will have to be made to prevent him from removing such .devices, T.e:;-pulling out
a G tube or an NG tube or whatever tube or device is implanted.)

I hope that this meets with your request.

Very truly, | |
’.S?C,@QM’, D
John E. Pipas, M. D.

JEP:kk
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At a Special Term of the Supreme
Court, held in and for the County
~of Onondaga, at the Court House

in the City of -Syracuse, New York,
this . day of February, 1984.

PRESENT: HON. DONALD H. MILLER,

' Justice Presiding
STATE OF NEW YORK = ' .
SUPREME COURT . COUNTY OF ONONDAGA

. e o = ——— —— —— o~ i w = oS e A e o . - e o —

In the Matter of the Application for
the Appointment of a Committee for

the Person of JOHN DOE (a fictitious
name) , an alleged Incompetent Person

"ORDER

e e vy e —_—— " WP e G e A Mas m Gl . Eve Sms b S e meh We M D S i o it Sew S o

vThe parties hereto, by their respective attorneys,
having jointly moved for an order (1) appointing a guardian
ad liteém on behalf of the resﬁondeﬁt,.and.(Zi'regulating the
disclosure of thesevprbeeeéings;zand the Court heving'duly

considered the matter and determined the appropriateness of

~appointing a guardian ad litem and the need to tegulate the

disclosure of the proceedings in order to preserve the privacy
of respondent and his family; it is

ORDERED, that Hon. Richard Aronson be and hereby is

'appointed guardian ad litem for respondent; and it is further

ORDERED; thaﬁ all further proceedings herein shall
be closed, for the present, to the news media and disinter-
ested third parties, except‘that there be reserved to all a
reqﬁeSt to be heard in.this regard.. '

DATED: February' / . 1984_.
- Syracuse, New k

‘awcdm_. ’«'ﬂé%QL’éiAiA«\_

“Fonald H. Miller, J7.5.C.




At a Spec1a] Term of the Supreme

Court, held in and £or the County

of Onondaga, at the County: Court~ "

ho;§f in Syracuse, New York, thls
day of rebruary, 1984

PRESENT:' HON. DONALD H. MILLER,
S Justlce Pre51d1ng

~ STATE OF NEW YORK AA' I -
SUPREME COURT ;"7. ___'COUNTY OF ONONDAGA

In the Matter of the Appllcatlon for the . : o
Appointment of a Commlttee forx the Person = - ORDER .

of L g, ‘an- alleged Incompetent ‘ S
 Person. .

The partles hereto, by thear‘respectlve attorneys,
hav1ng orally moved for an order changlng the tltle of these
proceedlngs and seallng the record thereof ln order to preserve
‘the prlvacy rlghts of ‘the respondent and hlS famlly, and the
‘Court havrng duly con51dered the matter and determlned ‘the'
'approprlateness of the rellef requested~ 1t 1s

| ‘ ORDERED, that the name of the respondent shall be :
deleted from the tltle of thlS actlon and all papers heretofore
-filed hereln, and replaced by the flctltlous nane "JOHN DOE“
and 1t is further , v | |

| ORDERED, that the papers flled hereln shall be.
retalned by the Court. as confldentlal and shall not be drsclosed '
to thlrd partles except as may herelnafter be ordered by the |

Court.

DATED: February b, 1984
Syracuse, New York
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STATE OF NEW YORK

-SUPREME COURT COUNTY OF ONONDAGA .

——— — —— ———— - - — S . ——— T — S — T i T o S — b o

IN THE MATTER OF THE APPLICATION
of

PLAZA HEALTH AND REHABILITATION CENTER

—— o ——— - o Gt G I — T P S o Fh S S NAR S S P R S e8NS S e

TO THE COUNTY CLERK,.COUNTY oF ONONDAGA,'NEW YORK:

ORDER

YOU ARE HEREBY ORDERED to seal all of the records

filed pertaining to the above entitled matter, also entitled

as follows:

STATE OF NEW YORK

SUPREME COURT COUNTY OF ONONDAGA

- —— o —— 4 T~ - A= o e i S o W00 e S e S e S S G S S S S e e S

. IN THE MATTER OF THE APPLICATION FOR THE
APPOINTMENT OF A COMMITTEE FOR THE PERSON
OF YNNI 2N ALLEGED INCOMPETENT

PERSON

e — —_———— o — N T —— W o G M e e e e G S S S A G e e

- and -

STATE OF NEW YORK

SUPREME COURT COUNTY OF ONONDAGA

e s e o ot o e o e S o o S e G o i Sy (G G T S Sl e S S S S R

IN THE MATTER OF THE APPLICATION FOR THE
APPOINTMENT OF A COMMITTEE FOR THE PERSCN
OF JOHN DOE (A FICTITIOUS NAME), AN
ALLEGED INCOMPETENT PERSON

o e e v o = o (o s G e T ey T 6 e 0 S S S =

and it is further




FSINE

ORDERED, that these records will remain sealed until

further order of thié Court.

DATED: Syracuse, New York,

February (é r 1984.

rd
@;*‘HM
. nald H. Miller, J.S.C.
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At a Special Term of the Supreme Court
of the State of New York, held in and
for the County of Onondaga at the Coun-

ty Court House, jn the City of Syracuse
on February é; , 1984.. '

. PRESENT:

HON. DONALD H. MILLER,
' ' Justice Presiding

STATE OF NEW YORK
SUPREME COURT COUNTY OF ONONDAGA

" ———— ] —— — - — - o - —————— ——— i ——— " —— o M > (i tatnt o

IN THE MATTER OF THE APPLICATION
of - ORDER
PLAZA HEALTH AND REHABILITATION CENTER '

" > —— —————_ o —— s S - Y S i T T S Gt et S 20t B Tm S Gt B S

Petitioner, Plaza Health and Rehabilitation Center,

through its attorneys, Hancock &.Estabrook, having commenced a

special proceeding pursuant to an Order to Show Cause dated and
“entered January 30, 1984, for a Declaratory Judgment and Order
‘allowing the Plaza Health and Rehabilitation Center, its physi-

~cians or their designees, to use medical procedures to provide

a patient to be known as John Doe with nourishment;

NOW, upon reading and filing the Order to Show Cause

dated January 30, 1984; the Verified Petition; the affidavit

of Edward A. Leone in support thereof; the Affida&its of
John E. Pipas, M.D.; the Affidavit of Marilyn.s. Ward, M.D.;
the Answer and Affidavit of the patient's daughter, to be known

as Constance Doe, in opposition thereto;'and the Court having




o

taken evidence and heard testiﬁony herein, including a report
by the Honorable Richard Aronson, Guardian ad Litem for said
John Doe, at a hearing held at Syracusé, New York, on Feb-
ruary 2, 1984; and after hearing Daniel B. Berman, Esq., in
supooxt of the Petltlon, and Frank A. Clark, Esg., in opposi-
tion thereto, and after due deliberation hav1ng been had, the
Court ha&ing delivered all decisions from the bench on Feb-

ruary 2, 1984, it is

ORDERED, that the Petition with respect to a Declara-

tory Judgment is granted, as follows:

ORDERED, that the Petitioner Plaza Health and Rehabil-

“itation Center be and hereby is directed to -continue regular

nursing care and medical treatment to said John Doe, including

the offering of food and drink, but is hereby ordered not to

undertake force feeding or use any other medical procedures

~designed to compel John Doe to eat or drink or to provide him

with nourishment; and it is further

ORDERED that the Petitioner's request for an Order
allowing its phy51c1ans or their designees to use medlcal pro-
cedures to provide said John Doe nourishment be and the same

is hereby denied;'and it is further




ORDERED, that the Guardian ad Litem's fee shall be

$500, payable in one-half shares by each of the parties.

DATED: Syracuse; New York,

February Zéa , 1984,

WA%

- bonald H. Miller,




