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PATRICIA MELTON, ' Case No. BC 601 979
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Plaintiff, | Assigned to Hon. Randolph M. Hammock
Dept. 47
V. '

SECOND AMENDED COMPLAINT FOR
CHA HEALTH SYSTEMS, INC. dba Hollywood| DAMAGES AND INJUNCTIVE RELIEF:
Presbyterian Medical Center; Reckless

FAROUGH KERENDI, M.D; Fraud - Concealment

CHA HOLLYWOOD MEDICAL CENTER, L.P. - Fraud — Misrepresentation

oA LN =

(formerly Doe 1) Battery
and DOES 2 - 10, inclusive, Intentional Inﬂlctlon of Emot10nal
Distress
Defendants. 6.  Negligent Infliction of Emotional Distress

7. Elder Abuse — Neglect
) : (Welf. & Inst. Code 15610.57; 15610.63;
15657) [demurrer sustained without leave
to amend]
8.  Financial Elder Abuse
(Welf. & Inst. Code §§15610.30; 15657.5)
9. Violation of Patient Rights
(Health & Safety Code §1430(b)
- 10.  Unfair Business Practices
(Business & Prof. Code §17200)
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Comes now, Plaintiff Patricia Melton, wﬁo for a Second Amended Complaint for general
damages on behalf of Dennis Lipscomb, Decedent, by his successor in interest Patricia Melton, and
also for damages by Patricia Melton as an individual. General damages for Decedents are generally
prohibited by the provisions of C.C.P. §377.34, but an exception to that general rule is stated in the
Elder Abuse Act (Welfare & Institutions Code §15657 and 15657.5). Welfare and Institutions Code

'§15657 provides in part:

§ 15657. Defendant liable for physical abuse or neglect; attorney’s fees and costs;
limits on damages; punitive damages
Where it is proven by clear and convincing evidence that a defendant is liable for
physidal abuse as defined in Section 15610.63, or neglect as defined in Section 15610.57,
and that the defendant has been guilty of recklessness, oppression, fraud, or malice in the ‘
commission of this abuse, the following shall apply, in ‘addition to all other remedies
otherwise provided by law: |
(a) The court shall award to the plaintiff reasonable attorney's fees and
costs. The term “costs” includes, but is not limited to, reasonable fees for the =~
services of a conservator, if any, devo‘ted to the litigation of a claim brought undex
this article. \ |
(b) The limitations imposed by Section 377.34 of the Code of Civil,
Procedure on the damages recoverable shall not apply.

Likewise, Welfare & Institutions Code §15657.5(b) provides for general damages

‘notwithstanding death of the victim.

Preliminary Allegations

1. At the time of the death of Dennis Lipscomb (“Lipscomb”) he and Plaintiff Patri-ci_a

Melton (“Patricia™) had been together exclusively for 25 years, and Lipscomb and Patricia marri_.ed' in .

2003. Plaintiff has or will file an affidavit of successor in interest to Lipscomb per the provisions of -
'C.C.P. §377.32 and thereby qualifies to bring this survival action for injuries to Lipscomb. Patricia .

also states her own claim for Financial Abuse and for Negligent Infliction of Emotional Distress.

2
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Patricia has not and will not assert a wrongful death claim in this proceeding.

2. Defendant CHA Health Systems, Inc., (hereinafter “CHA”) and CHA Hollywood
-Medical Center, L.P. (formerly Doe 1) (hereinafter “CHA HOLLYWOOD”) are either the owner and
operator of a “for profit” corporation, limited partnership, or other entity of unknown type, doing
‘business in Hollywood California under the fictitious names a) “Hollywood Presbyterian Hospital,” b)
“Hollywood Presbyterian Hospital distinct part skilled nursing facility” and 3) Hollywood
Presbyterian Chalet, or said entities manage, and control the business of the other including the
conduct on which this action is based as alleged hereinaﬁer; (Hereinafter Plaintiff will refer to
Hollywood Presbyten'én Hospital distinct part skilled nursing facility” and Hollywood Presbyterian
Chalet collectively as “Chalet”). CHA, CHA HOLLYWOOD and Does 2 — 5, operate a full éervice
acute hospital which appears to have nothing in common with Presbyterians other than the name), and
a separately or jointly operate Chalet, a so-called “distinct part”skilled nursing facility which is |
located on Yucca Street in Hollywood. Chalet accept patients who .are entitled to Medicare benefits
from the federal Medicare program. Said benefits include payment or reimbursement to CHA, CHA
HOLLYWOOD and Does 2 — 5, for the care of patients at both its acute care hospital and Chalet.

3. . Defendant Farough Kerendi (hereinafter “K ERENT}”) appears to be a resident of thé
County of Los Angeles and during LipscomB’s residence in the Chalet, acted in the capacity of
Lipscomb’s attending physician and also as Medical Direcior of the Chalet appointed and employed as
‘'such by CHA, CHA HOLLYWOOD and Does 2 - 5. .

4. Plaintiff is ignorant of the names of those deféﬁdants sued herein as Does 2 — 10, and

for that reason, Plaintiff sues said defendants by such fictitious names.

FIRST CAUSE OF ACTION
(Recklessness v. all defendants)

5. Plaintiff repeats and incorporates the allegations at paragraphs 1 — 4, inclusive. |

and then a leading actor in Hollywood, appearing in many movies and television productions. He later

‘developed Muscular Dystrophy (“MD”) a severe progressive heurolo gical muscular degenerative

3

6. In the years prior to his death Lipscomb had first been a successful Shakespearean actor
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disease leads to muscle weakness, then paralysis including paralysis of the muscles which allow for
breathing. Lipscomb’s MD reached the stage which confined him to a wheelchair for the last two
years of his life. As his disease continued to progress Lipscomb still maintained some quality of life,
and was able to enjoy the company of Patricia and friends. In February 2014, however, he suffered a
major stroke or similar catastrophié neurological event and was admitted to Defendant’s Hollywood
Presbyterian Hospital, plabed on life sﬁpport including a ventilétor, a g-tube for liquid nutrition, an IV
line for necessary medication, and a Foley catheter to drain urine. Mr. Lipscomb was dysfunctional,
and made to wear constrictive mittens as he occasionally tried to pull out tubes when left _oﬁ his own.
By March 11, 2014. Lipscomb’s condition was stabilized and he was transferred from Hollywood
Presbyterian Hospital acute facility to its “distinct part” skilled nursing facility referred to hereinafter
as the “Chalet.” . |

7. On May 3; 2014, Lipscomb stopped breathing and staff at the Chalet telephoned
Patricia for instructions as Lipscomb’s recognized surrogate decision maker. The question posed by
nursing staff at the Chalet was v/hether to allow Lipscomb to die or on the other hand to attempt to
resuscitate him. Patricia authorized staff to transfer her husband back to the acute facility. Within a
few days Lipscomb was reiransferred to Chalet and continued a course of general physical

deterioration. In addition, his rental state was altered. Whereas before he had stopped breathing he

'was observed to be able to recognize family and friends, he was now entirely unable perceive his

environment. He could not communicate, was vegetative and responsive only to painful stimuli. He
had no cognitive function as é’Videnced by the fact that a “psyche evaluation” by a staff
neuropsychologist Dr. Karotkin proved that Dennis was unable to engage in even the most basic of
cognitive tests. Lipscomb was observed to stare blankly into space, mouth open.

8. After Lipscomb was vretransferred to the Chalet following the episode on May 3 when
he stopped breathing, Patricia became convinced that Lipscomb would not recover any meaningful

brain function. Prior to June 1, 2014, Patricia demanded of Lipscomb’s attending physician'Kgfe_ndi.

that Lipscomb be removed from life support and that his body be allowed to die.

9. On June 1,.2{)14‘, Patricia and her brother Russell Curtis met with staff at Chalet

including Kerendi, one Eunice Lee, RN, and a social worker or respiratory therapist (plaintiff is

4
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presently unsure which) named “Pinky.” The purpose of the meeting was to respond to Patricia’s

'demand that Lipscomb be allowed to die. Although Patricia had previous to'the meeting provided

Chalet staff and Kerendi with Lipscomb’s a duly executed and‘vAalid durable power of 'attomey for
healthcare appointing her as Lipscomb’s agent, at the June 1 meeting, and although staff at the Chalet
and the acute care facility had previously recognized Patricia’s power and right to make health care
decisions on behalf of Lipis'comb, Kerendi nevertheless stated his refusal to comply with Patricia’s
demand. During the meetiﬁg, when confronted by Patricia with the fact that Lipscomb’s power of

attorney had been previdusiy furnished to Kerendi, clearly entitling Patricia to direct Lipscomb’s

healthcare, including the direction to remove life support, Kerendi falsely stated (and knowingly

falsely stated) that the power of attdmey was invalid because it was unsigned. The form power of
attorney in the Chalet or Kerendi’s file had apparently been altered by removing the signature page
(which was not the last page of the power of attorney). |

10. On June 1, and upon hearing Kerendi’s claim that the Lipscomb power of attorney in
Kerendi’s file had no signature page, Patricia pulled a spare copy of the power of attorney from her
papers and provided Dr. Kerendi with anofher copy of the Lipscomb durable power of attorney for
healthcare, showi-ng Mr. Lipscomb’s notarized signature. | |

11. In respo.nse, Kerendi nonetheless continued in his refusal to comply with Patricia’s
valid demand that her husband be removed from life support, and instead stated that he would review
the durable power of attorney with “staff,” the “bio-éthics committee” and with “the risk management
department.”

12.  Following the June 1 meeting, there was no communication with Patricia on behalf of
Chalet, nor on behalf of Kerendi until approximately June 26, 2014. Another meeting between

Patricia and Kerendi occurred at that time, and Patricia once again demanded that Lipscomb be

removed from life support. At this time, however, Kerendi did not dispute her or Lipscomb’s right to

terminate life support, but nevertheless continued to refuse to comply with her valid directive. Inétead,

| for the first time, Kerendi told Patricia that he wanted Lipscomb to have 2 “psyche evaluation” to

determine whether Lipscomb was really unable to make decisions for himself. This explanation was

 false and pre-textual: Kerendi was easily qualified to make such & deténnination’ himself, Kerendi

S5
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could himself determine that Lipscomb was in a state that prevented Lipscomb from making decisions

of any kind, that Kerendi and Chalet nursing staff, including its social workers had long since treated

'Mr. Lipscomb as unable to meaningfully respond to them or make decisions for himself, and had, with

respect to other health care decisions, sought instruction and followed instructions from Patricia. In

short, no “psych eval” was necessary in order to comply with Patricia’s valid demands regarding her

husband as his legal representative. Moreover, even in the absence ofa power of attorney, Patricia
had the right as Lipscomb’s wife to act as his surrogate decision maker and to direct the withdrawal of
life support from Lipscomb; Kerendi’s insistence on a power of attorney (signed or otherwise) was
itself pre-textual. _

13. A Dr. Kenneth M. Karofkin (“'Karotkin”) was the neuropsychologist tasked by Kerendi
to interview Lipscomb and to determine whether Lipscomb lacked capacity to make health care

decisions on his own. Kerendi’s delegation to Karotkin was unnecessary given the terms of Probate

‘Code 4658 (“attending physician” to make determination that a patient lacks capacity to make a health

care instruction) and as stated, Kerendi’s referral to Karotkin was pre-textual for the purpose of

deferring compliance with Patricia’s directive to allow her husband to die. After a brief examination,

Karotkin reported to Kerendi that Lipscomb’s condition was what it appears to everyone else

including Kerendi to be: Lipscomb was found to be unable to communicate, with no cognitive

function, and unable to engage in even the most basic test of cognitive function. This interview and

'determination was on June 29, 2014.. Nonetheless, even following Karotkin’s “interview” there is no

further action taken with respect to Patricia’s demand that life support be removed until one day after

Lipscomb’s Medicare benefit for his care at the Chalet was exhausted on July 16, 2014. That is, it was

not until the day following, or on July 17, 2014, that Chalet nursing staff responded to an order from

Kerendi to start a “morphine drip” into Lipscomb’s vein as a first step in disconnecting Lipscomb’s-

ventilator. Otherwise, and until July 16, no action had been taken to allow Lipscomb to die in spite of

Patricia’s demand some 60-70 days earlier. On July 30, 2014, Kerendi ordered Chalet staff to finally
‘withdraw ventilator support. Lipscomb promptly stopped breathing and died. During the period from
July 17 until July 30, during which Lipscomb was on a morphine drip, there was no impediment of

any sort which would have prevented Chalet staff from withdrawing life support. And during this

6
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period Lipscomb was in a state which Chalet nursing staff described to Patricia as an “unarousable
sleep” or an “induced coma.” |

14.  Atall times during Patn'éia’s visits to her dying husband, Chalet staff arranged for a
security guard to be present to oversee and intrude while Patricia grieved, during what should have
been pﬁvate time with Lipscomb. This conduct was carried out in reckless disregard of the probability
that Patricia would suffer extreme emotional distress from this intrusion while dealing with normal
emotional distress stemming from having to seek to enforce her and Lipscomb’s wish to terminate his
life.

15.  The motive for Defendants’ (including Kerendi’s) failure to respond promptly to

Patricia’s demand that Lipscomb be taken off life support was purely financial. Lipscomb was

admitted to Chalet after a period of hospitalization lasting more than 3 days. Accordingly, Defendants
could expect Medicare authorities to pay Chalet for up to 100 days'o.f subacute care at the Chalet at a
rate 6f approximately $35,460.00 per month, or more. Only when Medicare benefits had been |
exhausted (i.e., after 100 days) would .Keren(ii and his co-defendants comply with Patricia’s proper
demand. In fact, Defendants miscalculated the sums they would be paid by Medicare for L.ipscomb,’s
care, and having failed to receive payments from Medicare, Patricia as the wife of Lipscomb has
allegedly (aécording to Chalet) incurred a community property debt to‘Defendan‘tAs in the sum of

$17.772.30 after credit for payments from Medicare for Lipscomb’s care and treatment. In other

‘words, although the responsibility for payment of Lipscomb’s medical expenses was Lipscomb’s and

his estate, bills for his care were sent by Defendants to Patricia as Lipscomb’s wife for péyrnent.
16.  Inhis conduct as alleged herein, Kerendi and Does 1 —20 acted as rﬁ&na.ging.agent for

CHA and acted to further CHA’s interest in increasing revenue from Medicare by such conduct as-

keeping patients alive even when to do so contravenes valid directives from CHA’s patients acting on

their own or through surrogate decision makers such as the patient’s next of kin of the patient’s agent

pursuant to a durable power of attorney. CHA knew of Kerendi’s conduct and the conduct of Does 1 —

20, as alleged herein, and authorized such conduct, or learned about the conduct after it occurred and

in various ways, ratified said conduct.

17 Defendants and each of them had a duty to Lipscomb to affirmatively respond to the

7
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directives of Patricia, who at all times following Lipscomb’s admission to the Chalet, held a valid,

‘operative durable power of attorney for Lipscomb, who by virtue of his cognitive impairment and his

physical condition was unable to méke healthcére decisions on his own.

18.  Defendants and each of them knew that at all times following his admission to the
Chalet, Lipscomb was unablé to make ﬁéalth care decision on his own, and knew that Patricia’s
durable power of attorney was valid.

19.  Rather than follow Patricia’s direction that Lipscomb should be disconnected from life
support, Defendants and each of them initially altered Patricia’s form durable power of attorney
simply by removing the signature page, and then through one pretext after another, causing a sequence
of delays, simply managed to refuse to' comply with Patricia’s directive.

20.  Asadirect result of the conduct of each defendant, Lipscomb sustained personal injury
in a sum according to proof at trial. |

21.  Defendants and each of them knew or should have known that by failing to comply
with Lipscomb’s directive to disconnect his vertilator, as expressed through his duly app'ointed agent

pursuant to a valid durable power of attorney, and as expressed through is wife, who was his nearest

‘next of kin, said defendants created the dariger that Lipscomb would suffer injury, pain and mental

distress.

22.  Said Defendants and each of them keiew or should have known that their the danger
they created posed the probability of serious injury and harm to Lipscomb, in that he would be kept
alive and in pain contrary to his expressed wishes and contrary to His right to control his life during its
final stages. |

23, Said Defendants and each of them knowingly and consciously disregard the said peril

'and danger for the sake of their own profit.

24.  Accordingly, Defendants and each of them acted with recklessness, oppression and

‘malice, and an award of statutory damages for Lipscomb’s pain and suffering under the Elder Abuse

Act (Welfare & Institutions Code §15657) and an assessment of punitive damages in a sum according

to proof at trial against each defendant is justified, warranted and appropriate.

8
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SECOND CAUSE OF ACTION
(Fraud - concealment v. all.health care provider defendants)
25.  Plaintiff repeats and incdrporate§ the allegations at paragraphs 1 — 4, inclusive.
26.  Inthe years priér to his death Lipscomb had first been a successful Shakespearean a:1Ctor'
and then a leading actor in Hollywéod, appearing in many movies and television productions. He later
developed Musﬁular_ Dystrophy (“MD”) a severe progressive neurological muscular degenerative

disease leads to muscle weakness, then paralysis including paralysis of the muscles which allow for

breathing. Lipscomb’s MD reached the stage which confined him to a wheelchair for the last _1;’w6

years of his life. As his disease continued to progress Lipscomb still maintained some qua}.ity of life,
and was able to enjoy the company of Patricia and friends. In February 2014, however, he silfféred a
major stroke or similar catastrophic neurological event and was admitted to Defendant’s Holiyw.pod

Presbyterian Hospital, placedAon life support including a ventilator, a g-tube for liquid nutrition, an IV

line for necessary medication, and a Foley catheter to drain urine. Mr. Lipscomb was dysfunctional,

and made to wear constrictive mittens as he occaéionally tried to pull out tubes when left on his:own.
By March 11, 2014. Lipscomb’s condition was stabilized and he was transferred from‘ Hoilywdod
Presbyterian Hospita! acute facility to its “distinct part” skilled nursirig facilit(yvreferred to hereinafter
as the “Chalet.” 7 |

27.  OnMay 3, 2014, Lipscomb stopped breathing and staff at the Chalet telephoned
Patricia for instructions as Lipscbmb’s recognized surrogate decision maker. The question f)'o'sed by

nursing staff at the Chalet was whether to allow Lipscomb to die or on the other’hand to attempt to

resuscitate him. Patricia authorized staff to transfer her husband back to the acute facility. - Withip, a

few days Lipscomb was retransferred to Chalet and continued a course of general physic%al o

deterioration. In addition, his mental state was altered. Whereas before he had stopped breathiing he

was observed to be able to reco gnize family and friends, he was now entirely unable p‘erceiVe’hi‘s'
environment. He could not communicate, was vegetative and responsive only to painful stimuli.- He

had no cognitive function as evidenced by the fact that a “psyche evaluation” by a staff -

-neuropsychologist Dr. Karotkin proved that Dennis was unable to engage in even the most basic of

‘cognitive tests. Lipscomb was observed to stare blankly into space, mouth open.

9
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28. Aftér Lipscomb was retransferred to the 'thalet‘following the episode on May 3 when
he stopped breathing, Patricia Becéme convinced that Lipscomb would not recover any meaningful
brain function. Prior to June 1, 2014, Patricia demanded of Lipscomb’s attending physician Kerendi
that Lipscomb be removed from life support and that his body be allowed to die. _

29. On June 1, 2014, Patricié and her brother Russell Curt_is met with staff at Chalet
including Kerendi, one Eunice Lee, RN, and a social worker or respiratory therapist (plaintiff is
presently unsure which) named “Pinky.” The purpose of the meeting was to respond to Patricia’s
demand that Lipscomb be allowed to die. Although Patricia Had previous to the meeting provided
Chalet staff and Kerendi with Lipscomb’s a duly executed and valid durable power of attorney for
healthcare appointing her as Lipscomb.’s agent, at the June ] méeting, and although staff at the C'haiet
and the acute care facility had previously recognized Patricia’s power and right to make health care
decisions on behalf of Lipscomb, Kerendi nevertheless stated his refusal to comply with Patricia’s
demand. During the meeting, when confronted By Patricia with the fact that Lipscomb’s power of
attorney had been previously furnished to Kerendi, clearly eiitifling Patricia to direét; Lipscomb’s
healthcare, including the direction to remove life support, Kerendi falsely stated (and knowingly
falsely stated) that the power of attorney was invalid because it was unsigned. The form power of
attorney in the Chalet or Kerendi’s file had apparently beeii altered by removfng the signaturé page
(which was not the last page of the power of attorney). |

30.  OnJune 1, and upon hearing Kerendi’s claim that the Lipscomb power of attorney in
Kerendsi’s file had no signature page, Patricia pulled a spare copy of the power of attorney from her'
papers and provided Dr. Kerendi with another copy of the Lipscomb durable power of attorney for
healthcare, showing Mr. Lipscomb’s notarized signatﬁre. .

31.  Inresponse, Kerendi nonetheless contin}ied in his refusal to comply with Patx‘icia;s
valid demand that her husband be removed from life support, arid instead stated that he would review
the durable power of attorney with “staff,” the “bio-ethics committee” and with “the ﬁsk management

department.”

32.  Following the June 1 meeting, there was no cOmi“nunication with Patricia on behalf of

 Chalet, nor on behalf of Kerendi until approximately June 26, 2014. Another meeting between

10
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removed from life support. At this time, however, Kerendi did not dispute her or Lipecomb’s right to

function, and unable to engage in even the most basic test of cognitive function. This interview and,

further action taken with respect to Patricia’s demand that life support be removed until one day after

Patricia and Kerendi occurred at that time, and Patricia once agaih demanded that Lipscomb be

terminate life support, but nevertheless continued to refuse to comply with her valid directive. Instead,
for the first time, Kerendi told Patricia that he wanted Llpscomb to have a “psyche evaluation” to
determine whether Llpscomb was really unable to make decisions for himself. This explanatlon was
false and pre-textual: Kerendi was easily qualified to make such a determination himself, Kerendi
could himself determine that Lipscomb was in a state that prevented Lipscomb from making decisions \
of any kind, that Kerendi and Chalet nursing staff, including its social workers had long since treated ‘
Mr. Lipscomb as unable to meaningfully respond to them or make decisions for himself, and had, with
respect to other health care decisions, sought instruction and followed instructions from Patricia. In
short, no “psych eval” was necessary in order to comply with Patricia’s valid demands regarding her
husband as his legal representative. Moreover, even in the absence of a power of attorney, Patricia
had the right as Lipscomb’s wife to act as his surrogate decision maker and to direct the withdrawai of
life support from Lipscomb; Kerendi’s insistence on a power of attorney (signed or otherwise) was
itself pre-textual.

33. A Dr. Kenneth M. Karotkin (“Karotkin”) was the neuropsychologist tasked by Ker er\d;
to interview Lipscomb and to determlne whether Lipscomb lacked capacity to make health care
decmons on his own. Kerendi’s delegation to Karotkin was unnecessary given the terms of Probate
Code 4658 (“attending physician” to make determination that a patlent lacks capacity to make a health
care instruction) and as stated, Kerendi’s referral to Karotkin was pre-textual for the purpose of -
deferring compliance with Patricia’s directive to allow her husbaad to die. After a brief examinaticn,
Karotkin reported to Kerendi that Lipscomb’s condition was what it appears to everyone else |

including Kerendi to be: Lipscomb was found to be unable to communicate, with no cognitive
determination was on June 29, 2014. Nonetheless even following Karotkin’s “interview” there is ng .

Lipscomb’s Medicare benefit for his care at the Chalet was exhausted on July 16, 2014. That is, it was

not until the day following, or on July 17, 2014, that Chalet nursing staff responded to an order fror

11

" SECONI¥ AMENDED COMPLAINT FOR DAMAGES AND INJUNCTIVE RELIEF




11

12

13

14

15

16

17

18

19

20

21

22

Kerendi to start a “morphine drip” into Lipscomb’s vein as a first step in disconnecting Lipscomb’s

ventilator. Otherwise, and until July 16, no action had been taken to allow Lipscomb to die in spite of

Patricia’s demand some 60-70 days earlier. On July 30, 2014, Kerendi ordered Chalet staff to finally

' withdraw ventilator support. Lipscomb promptly stopped breathing and died. During the period from

July 17 until July 30, during which‘LipAscomb was on a morphine drip, there was no impediment of

any sort which would have prevented Chalet staff from withdrawing life supbort. And during this

period Lipscomb was in a state which Chalet nursing staff described to Patricia as an “unarousable

sleep” or an “induced coma.”

34.  Atall times during Patricia’s visits to her dying husband, Chalet staff arranged for a
security guard to be present to oversee and intrude while Patricia grieved, during what should have

been private time with Lipscomb. This conduct was carried out in reckless disregard of the probability

‘that Patricia would suffer extreme emotional distress from this intrusion while dealing with normal

‘emotional distress stemming from having to seek to enforce her and Lipscomb’s wish to terminate his

life. .
35.  The motive for Defendants’ (including Kerendi’s) failure to respond promptly to

Patricia’s demand that Lipscomb be taken off life support was purely financial. Lipscomb was

‘admitted to Chalet after a period of hospitalization lasting more than 2 days. Accordingly, Deféndants
‘could expect Medicare authorities to pay Chalet for up to 100 days of subacute care at the Chalet at a

rate of approximately $35,460.00 per month, or more. Only when Medicare benefits had been

exhausted (i.e., after 100 days) would Kerendi and his co-defendants compiy with Patricia’s proper

‘demand. In fact, Defendants miscalculated the sums they would be paid by Medicare for Lipscomb’s
care, and having failed to feceive payments from Medicare, Patricia as the wife of Lipscomb has

allegedly (according to Chalet) incurred a community property debt to Defendants in the sum of

$17,772.30 after crédit for payments from Medicare for Lipscomb’s care and treatment. In other

'words, although the responsibility for payment of Lipscomb’s medical expenses was Lipscomb’s and

his estate, bills for his care were sent by Defendants to Patricia as Lipscomb’s wife for payment.

36.  Inhis conduct as alleged herein, Kerendi and Does 1 — 20 acted as managing agent for

CHA and acted to further CHA’s interest in increasing revenue from Medicare by such conduct as

12 .
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’keeping patients alive even when to do so contravenes valid directives from CHA’s patients acting on

their own or through surrogate decision makers such as the patient’s next of kin of the patient’s agent

pursuant to a durable power of attorney. CHA knew of Kerendi’s conduct and the conduct of Does 1 —

20, as alleged herein, and authorized such conduct, or learned about the conduct after it occurred and

in various ways, ratified said conduct.

37.  Defendants and each of them had a duty to Lipscomb to affirmatively respond to the
directives of Patricia, who at:all times following Lipscomb’s admission to the Chalet, held a valid,
operative durable power of attomey for Lipscomb, who by virtue of his cognitive impairment and his
ﬁhysical condition was unable to make healthcare decisions ofl his own.

38.  Defendants and each of ‘therl'r:l knew that at all times following his admission to the
Chalet, Lipscomb was unable to make health care decision on his own, and knew that Patricia’s
durable power of attorney was valid. |

39. - Rather than follow Patriéi.a’s directioh that Lipscomb should be disconnected from life
support, Defendants and each of them initial ly altered Patricia’s form durable power of attdmey
simply by removing the signature page, and then through one pretext after another, causing a sequence
of delays, simply managed to refuse to comply with Patricia’s dirécﬁve.

40.  As a direct result of the cohduct of each defendant, Lipscomb sustained personal injury
in a sum according to proof at trial.

| 41. By virtue of their status as hgaith care providers, Deféndants CHA, Kerendi and Does 2
—20, and each of them had a fiduciary duty to Lipscomb. This fiduciary duty included the duties, inter
alia, of disclosing adverse ﬁnanciai conflicts of interest, and the further duty to disclose to Lipscomb
through is agent Patricia, that said defendants were actually acting on their adverse ﬁnanciai conflict

of interest when treating, planning, consulting and counseling with Lipscomb and Patricia, who was

'Lipscomb’s agent pursuant to Lipscomb’s valid durable power of attorney and as Lipscomb’s next of
kin. See McCall v. PacifiCare (2004) 25 Cal. 4% 412, 426.

42.  Each said health caré defendant breached the aforesaid fiduciary duty of disclosure, and -

in particular failed to disclese their adverse financial conflict of interest and the fact that they were

acting intentionally and dishonesﬂy for their own benefit in service to their own interest and not in
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accord with their duty at all times to at n Lipscomb"s interest.

43,  Lipscomb was misled by the aforésaid'failure of disclosure and as a reSu]t, failed to
take legal and other action to corhpel the withdrawal of Lipscomb’s ventilator so that he might be
allowed to die. e

44, As a direct result of thé conduct of each defendant, Lipscomb sustained personal

injury in that for approximately 60 days, Lipscomb’s life was maintained artiﬁcialiy against his

-expressed wishes and causing unnecessary Lipscomb pain, anguish and suffering, in a sum according

to proof.

45. By virtue of the foregoiﬁg, each said deféndant has acted with intent to injure Lipscomb

-and despicably, in conscious disregard of the probability of injury to Lipscomb, and subjected

Lipscomb to cruel and unjust hardship.‘

46¢. By virtue of the foregoing each said defendant has been guilty of oppression, fraud and

1malice, and an assessment of punitive damages in a sum according to proof at trial is justified and

‘appropriaie.
| THIRD CAUSE OF ACTION
(Ffaud — Misrepresentation v. all defendants)‘
47.  Plaintiff repeats and incorporates the allegations at paragraphs 1 — 4, inclusive.
48.  Inthe years prior to his death Lipscomb had first been a successful Shakespearean actor
and then a léading actor in Hollywood, appearing in many movies and television productions. He later

developed Muscular Dystrophy (“MD?”) a severe progressive neurological muscular degenerative

disease.leads to muscle weakness, then paralysis including paralysis of the muscles which allow for

,breathihg: Lipscomb’s MD reached the stage which confined him to a wheelchair for the last two

years of his.Jife. As his disease continued to progress Lipscomb still maintained some quélity of life,

-and was able to enjoy the company of Patricia and friends. In February 2014, however; he suffered a

major stroke or similar catastrophic neurological event and was admitted to Defendant’s Hollywood

Presbyterian Hospital, placed on life support including a ventilator, a g-tube for liquid nutrition, an IV

line for necessary medication, and a Foley catheter to drain urine. Mr. Lipscomb-was dysfunctional,

and made to wear constrictive mittens as he occasionally tried to pull out tubes when left on his own.
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By March 11, 2014. Lipscomb’s condition was stabilized and he was transferred from Hollywood

'Presbyterian Hospital acute facility to its “distinct part” skilled nursing facility referred to hereinafter

as the “Chalet.” A

49.  On May 3, 2014, Lipscomb stopped 'breathing and staff at the Chalet telephoned
Patricia for instructions as Lipscomb’s re;ognized surrogate decision maker. The question posed by
nursing staff at the Chalet was whether to allow Lipscomb to die or on the other hand to attempt to
resuscitate him. Patricia authorized staff to transfer her husband back to the acute facility. Within a
few days Lipscomb was retransferred to Chalet and continued a course of general physical
deterioration. In‘addition, his mental state Vs_{és altered. Whereas before he had stopped breathihg he

was observed to be able to recognize family and friends, he was now entirely unable perceive his

‘environment. He could not communicate, was ve'getati‘\?e and responsive only to painful stimuli. He

had no cognitive function as evidenced by the fact that a “psyche evaluation” by a staff

‘neuropsychologist Dr. Karotkin proved that Dennis was unable t engage in even the most basic of

cognitive tests. Lipscomb was observed to stare blankly into space, mouth open.

50.  After Lipscomb was retransferred to the Chalet following the episode on May 3 when
he stoppAed breathing, Patricia became convinced that Lipscomb would not recover any meaningful
brain function. Prior to June 1, 2014, Patricia demanded of Lipscomb’s attending physician Kerendi
that Lipscomb be removed from life support and that his body be allowed to die. '

51.  OnlJunel, 2014,4 Patricia and her brother Russell Curtis met with staff at Chalet
including Kerendi, one Eunice Lee, RN, and a social worker or respiratory therapist (plaintiff is
presently unsure which) named “Pinky.,”. The purpose of the meeting was to respond to Patricia’s
demand that Lipscomb be allowed to die. Although Patricia had previous to the meeting provided

Chalet staff and Kerendi with Lipscomb’s a duly executed and valid durable power of attorney for‘

'healthcare appointing her as Lipscomb’s ageént, at the June 1 meeting, and although staff at the Chalet

and the acute care facility had previously recognized Patricia’s power and right to make health care

decisions on behalf of Lipscomb, Kerendi nevertheless stated his refusal to comply with Patricia’s

‘demand. During the meeting, when confronted by Patricia with the fact that Lipscomb’s power of

‘attorney had been previously furnished to Kerendi, ciearly entitling Patricia to direct Lipscomb’s
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healthcare, including the direction to remove life support, Kerendi falsely stated (and‘knoWi'ngly
falsely stated) that the power of attomey was invalid because it was unsigned. TheAform pb‘wer of
attorney in the Chalet or Kerendi’s file had apparently been altered by removing the signature page
(which was not the last page of the power of attorney).

52. OnJune 1, and upon hearing Kerendi’s claim that the Lipécomb power of attorney in
Kerendi’s file -had no signature page, Patricia pulled a spare copy of the power of attorney from her
papers and prov1ded Dr. Kerendi with another copy of the Llpscomb durable power of attomey for
healthcare, showm g Mr. Lipscomb’s notarized 51gnature

53.  Inresponse, Kerendi nonetheless continued in his refusal to comply with Pafricia’s
valid demand that her husband be removed from life support, and instead stated that he would review
the durable power of attorney with “staff,” the “bio-ethics committee” and with “the risk management
depaﬁment.’; : | | |

54.. Following the June 1 meeting, there was no communication with Patﬁcia on behalf of
Chalet, nor on behalf of Kerendi until approximately June 26, 2014. Another meeting between
Patricia and Kerendi occurred at that time, and Patricia once again demanded that Lipscomb be
removed from life support. At this time, however, Kerendi did not dispute her or Lipscomb’s right to

terminate life support, but nevertheless continued to refuse to comply with her valid directive. Instead

>

for the first time, Kerendi told Patricia that he wanted Lipscomb to have a “psyche evaluation” to
determine whether Lipscomb was really unable to make decisions for himself. This e){planation was
false and pre-textual: Kerendi was easily qualified to make such a determination himself, Kerendi
could himself determine that Lipscomb was in a state that prevented Lipscomb from making decisions
of any kind, that Kerendi and Chalet nursing staff, including its social workers had long since treated
Mr. Lipscomb as unable to meaningfully respond to them or make decisions for himself, and had, with
respept to other heaith care decisions, sought instruction and followed instructions fromi Patricia. In
short, no “psych eval” was necessary in order to comply with Patn“cié’s valivd demands regarding her

husband as his legal representative. Moreover, even in the absence of a power of attorney, Patricia

‘had the right as Lipscomb’s wife to act as his surrogate decision maker and to direct the withdrawal of

life support from Lipscomb; Kerendi’s insistence on a power of attorney (signed or otherwise) was
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itself pre-textual. |
55. A Dr. Kenneth M. Karotkin (“Kardtkih”) was the neuropsychologist tasked by Kerendi
to interview Lipscomb and to determine whether Lipscomb lacked capacity to make health care

decisions on his own. Kerendi’s delegation to Karotkin was unnecessary given the terms of Probate

Code 4658 (“attending physician” to make determination that a patient lacks capacity to make a health

care instruction) and as stated, Kerendi’s referral to Karotkin was pre-textual for the purpose of
deferring compliance with Patricia’s directive to allow her husband to die. After a brief examination,
Karotkin reported to Kerendi that Lipscomb’s condition was what it appears to everyone else
including Kerendi to be: Lipscomb was found to be unable to communicate, with no cognitive
function, and unable to engage in even the most basich tést .of cognitive function. This interview and
_determination was on June 29, 2014. Nonetheless, even following Karotkin’s “interview” there is no
further action taken with respect to Patricia’s demand that life support be removed until one day after
Lipscomb’s Medicare benefit for his care at the Chalet was exhausted on July 16, 2014. Thatis, it was
not until the day following, or on July 17, 2014, that Chalet nursing staff reéponded to an order from
Kerendi to start a “morphine drip” into Lipscomb’s vein as a first step in disconnecting Lipscomb’s
ventilator. Otherwise, and until July 16, no action had beentaken to allow Lipscomb to die in spite of
Patricia’s demand some 60-70 days earlier. On July 30, 2014, .K.erendi.ordered Chalet staff to finally
withdraw ventilator support. Lipscomb promptly stopped breathing and died. During thé period from
July 17 until July 30, during which Lipscomb was on a morphine drip, there was no impediment of
any sort which would have prevented Chalet staff from withdrawing life support. And during this
period Lipscomb was in a state which Chalet nursing staff described to Patricia as an “unarousable
sleep” or an “induced coma.” |

56.  Atall times during Patricia’s visits to her dying husband, Chalet staff arranged for a

security guard to be present to oversee and intrude while Patricia grieved, during what should have

'been private time with Lipscomb. This conduct was carried out in reckless disregard of the probability

that Patricia would suffer extreme emotional distress from this intrusion while dealing with normal

emotional distress stemming from having to seek to enforce her and Lipscomb’s wish to terminate his

Alife. '
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57.  The motive for Deféndants’ (including Kerendi’s) failure to respond prompfly to

Patricia’s demand that Lipscomb‘ be taken off life suppoﬂ was purely financial. Lipscomb was

‘admitted to Chalet after a period of hospitalization lasting more than 3 days. Accordingly, Defendants

could expect Medicare authorities to pay Chalet for up to 100 days of subacute care at the Chalet at a

rate of approximately $35,460.00 per month, or inore;' Only when Medicare benefits had been

exhausted (i.e., after 100 days) would Kerendi and his co-defendants comply with Patricia’s proper
demand. In fact, Defendants miscalculated the sums they would be paid by Medicare for Lipscdmb ’s

care, and having failed to receive payments from Medicare, Patricia as the wife of Lipscomb has

allegedly (according to Chalet) incurred a community property debt to Defendants in the sum of

$17,772.30 after credit for payments from Medicare for Lipscomb’s care and treatment. In other

‘'words, although the responsibility for payment of Lipscomb’s medical expenses was Lipscomb’s and

his estate, bills for his care were sent by Defendants to Patricia as Lipscomb’s wife for payment.

58. Inhis condtict as alleged herein, Kerendi and Does 1 — 20 acted as managing agent for
CHA and acted to further CHA’s interest in increasing revenue from Medicare by such conduct as
keeping patients alive even when to do so contravenes valid directives from CHA’s patients acting on
their own or through surrogate decision makers such as the patient’s next of kin of the patient’s agent .
pursuant to a durable power of attorney. 'CHA knew of Kerendi’s conduct and the conduct of Does 1 —
20, as alleged herein, and authorized such conduct, or learned about the conduct after it occurred and
in various wéys, ratified said conduct. _

59. - Defendants and each of them had a duty to Lipscomb to affirmatively respond to the
directives of Patricia, who at all times following Lipscomb’s admission to the Chalet, held a valid, |
operative durable power of attorniey for Lipscomb, who by virtue of his cognitive impairment and his
physical condition was unable to make healthcare decisions on his own.

60.  Defendants and each of them knew that at all times following his admission to the -

Chalet, Lipscomb was unable to make health care decision on his own, and knew that Patricia’s

durable power of attorney was valid.

61.  Rather than follow Patricia’s direction that Lipscomb should be disconnected from life

jSI’lppOI‘t, Defendants and each of them initially altered Patricia’s form durable power of attorney
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simply by removing the signature page, and then through one pretext after another, causing a sequence

|} of delays, simply managed to refuse to comply with Patricia’s directive.

62.  Asalleged, on each occasion when Patricia sought to have Lipscomb’s life support
terminated, Kerendi, acting for himself and as agent for CHA, CHA HOLLYWOOD, and Does 2 - 5

represented to Patricia that he could not for one or another of a sequence or reasons, comply with her

brequest', beginning with his simple representation that the power of attorney which she had provided to
'him and Chalet more than a month earlier, and which had previously been observed and found to be

'valid and effective by other care providers employed- by Kerendi, CHA, CHA HOLLYWOOD and

Does 2 — 5, was missing a signature page. Patricia relied on the aforementioned representations as "
true, and as a consequence did not immediately seek legal assistance, nor take any other action to .
enforce her statement demand that the ventilator be withdrawn from Lipscomb, at the time she first
made that demand.

63.  Defendant’s misrepresentations were intentional and designed to deceive Patricia and to
prevent the termination of Lipscomb’s life until his entitlement to Medicare béneﬁts had been
exhausted. The motive for Defendants’ failure to respond promptly to Patricia’s demand that
Lipscomb be taken off life support was financial. -Lipscomb was admitted to Chalet after a period of

hospitalization lasting more than 3 days. Accordingly, Defendants could expect Medicare‘authorities

'to pay Chalet for up to 100 days of subacute care at the Chalet at a rate of approximately $35,460.00

per month, or more. Only when Medicare benefits had been exhausted (i.e., after 100 days) would
Kerendi and his co-defendants comply with Patricia’s proper demand. In fact, Defendants
miscalculated the sums they would be paid by Medicare for Lipscomb’s care, and having failed to

receive payments from Medicare, Patricia incurred a debt to Defendants in the sum of $17,772.30 after

credit for payments from Medicare for Lipscomb’s care and treatment. ,

64.  As adirect result of the misrepresentations by Defendants and each of them, Lipscomb
sustained personal injury in a sum according to proof at trial. =

65. By virtue of the foregoing, Defendants and each of them have acted with oppression,

fraud and malice, and an assessment of punitive damages iri a sum according to proof at trial is

justified and appropriate.
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66. By virtue of the foregoing, each said defendant has acted with intent to injure Lipscomb

and despicably, in conscious disregard of the probability.of injury to Lipscomb, and subjected

'Lipscomb to cruel and unjust hardship.

67. By virtue of the foregoing each said defendant has been guilty of oppression, fraud and
malice, and an assessment of punitive damages in a sum according to proof at trial is justified and

appropriate.

FOURTH CAUSE OF ACTION
(Battery v. all defendants)
68.  Plaintiff incorporates the aliegati_ons at paragraphs 1 — 4, inclusive.

.69.  In the years prior to his death Lipscomb had first been a successful Shakespearean actor

and then a leading actor in Hollywood, appearing in many movies and television productions. He later

developed Muscular Dystrophy (“MD?”) a severe progressive neurological muscular degenerative

disease leads to muscle weakness, then paralysis including paralysis of the muscles which allow for

breathing, Lipscomb’s MD reached the stage which confined him to a wheelchair for the last two

'years of his life. As his disease continued to progress Lipscomb still maintained some quality of life,

and was able to enjoy the company of Patricia and friends. In February 2014, however, he suffered a

‘major stroke or similar catastrophic neurological event and was admitted to Defendant’s Hollywood

Presbyterian Hospital, placed on life support including a ventilator, a g-tube for liquid nutrition, an v
line for necessary medication, and a Féley catheter to drain urine. Mr. Lipscomb was dysfunctional,
and made to wear constrictive mittens as he occasionally tried to pull out tubes when left on his own.
By March 11, 2014. Lipscomb’s condition was stabilized and he was transferred from Hollywood
Presbyterian Hospital acute facility to its “distinct part” skilled nursing facility referred to hereinafter -

as the “Chalet.”

70.  On May 3, 2014, Lipscomb stopped breathing and staff at the Chalet telephoned

Patricia for instructions as Lipscomb’s recognized surrogate decision maker. The question posed by

nursing staff at the Chalet was whether to allow Lipscomb to die or on the other hand to attempt to

resuscitate him. Patricia authorized staff to transfer her husband back to the acute facility. Within a
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few days Lipscomb was retransferred to Chalet and continued a course of general physical
deterioration. In addition, his mgﬁtal state was altered. Whereas before he had stopped breathing he

was observed to be able to recognize fémily and friends, he was now entirely unable perceive his

environment. He could not communicate, was vegetative and responsive only to. painful stimuli. He

had no cognitive function as evidenced by the fact that a “psyche evaluation” by a staff

‘neuropsychologist Dr. Karotkin proved that Dennis was unable to engage in even the most basic of

‘cognitive tests. Lipscomb was observed to stare blankly into space, mouth open.

71.  After Lipscbmb was retransferred to the Chalet following the episode on May 3 when

he stopped breathing, Patricia became convinced that Lipscomb would not recover any meaningful

brain function. Prior to June 1, 2014, Patricia demanded of Lipscomb’s attending physician Kerendi

'that Lipscomb be removed from life support and that his body be allowed to die.

72.  On June 1, 2014, Patricia and her brother Russell Curtis met with staff at Chalet

including Kerendi, one Eunice Lee, RN, and a social worker or respiratory therapist (plaintiff is

presently unsure which) named “Pinky.” The purpose of the meeting was to resp-orid to Patricia’s.

demand that Lipscomb be allowed to die. Although Patricia had previous to the meeting provided
Chalet staff and Kerendi with Lipscomb’s a duly executed and valid durable power of attorney for
healthcare appointing her as Lipscomb’s agent, at the June 1 meeting, and altﬁbugh staff at the Chalet
and the acute care facility had previously recognized Patricia’s power and right to make health care
decisions on behalf of Lipscomb, Kerendi nevertheless stated his refusal to comply with Patricia’s

demand. During the meeting, when confronted by Patricia with the fact that Lipscomb}s power of

attorney had been previously furnished to Kerendi, clearly entitling Patricia to direct Lipscomb’s

healthcare, including the direction to remove life support, Kerendi falsely stated (and knowingly
falsely stated) that the power of attorney was invalid because it was unsigned. The form power of

attorney in the Chalet ot Kerendi’s-file had apparently been altered by removing the signature page

(which was not the last page of the power of attorney).

73. OnJune 1, and upon hearing Kerendi’s claim that the Lipscomb power of attorney in

Kerendi’s file had no signature page, Patricia pulled a spare copy of the power of attomey from her

-papers and provided Dr. Kerendi with another copy of the Lipscomb durable power of attorney for
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healthcare, showing Mr. Lipscomb’s notarized signature.

74.  Inresponse, Kerendi nonetheless continued in his refusal to comply with Patricia’s
valid demand that her husband be removed from life support, and instead stated that he would review
the durable power of attorney with-“staff,” the “bio-ethics committee” and with “the risk management
department.” |

75.  Following the june 1 meeting, there was no communication with Patricia on behalf of
Chalet, nor on behalf of Kerendi until approximately June 26, 2014. Another meeting between
Patricia and Kerendi occurred at that time, and Patricia once again demanded that Lipscomb be
remov‘ed from life support. At this tim-e,‘ however, Kerendi did not dispute her or Lipscomb’s right to
terminate life support, but nevertheless continued to refuse to comply with her valid directive. Instead,
for the first time, Kerendi told Patricia that he wanted Lipscomb to have a “psyche evaluation” to -
determine whether Lipscomb was really unable to make decisions for himself. This explanation was
false and pre-textual: Kerendi was easily qualified to make such a determination himself, Kerendi
could himself determine that Lipscomb was in a state that prevented Li'pscomb from making decisions
of any kind, that Kerendi and Chalet nursing staff, including its social workers had long since treated
Mr. Lipscomb as unable to meaningfully respond to them or make decisions. for himsel'f, and had, with
respect to other health care decisions, sought instruction and followed instructions from Patricia. In
short, no “psych eval” was necessary in order to comply with Patricia’s valid deménds regarding her
husband as his legal represetitative. Moreover, even in the aBsénce of a power of attorney, Patricia
had the right as Lipscomb’s wife to act as his surrogate decision maker and to direct the withdrawal of
life support from Lipscomb; Kerend:’s insistence on a power of attorney (signed or otherwise) was
itself pre-textual. | _

76. A Dr. Kenneth M. Karotkin (“Karotkin”) was the neuropsychologist tasked by Kerendi
to interview Lipscomb and to determine whether Lipscomb lacked capacity to make health care

decisions on his own. Kerendi’s delegation to Karotkin was unnecessary given the terms of Probate

'Code 4658 (“attending physician” to make determination that a patient lacks capacity to make a health .

care instruction) and as stated, Kerendi’s referral to Karotkin was pre-textual for the purpose of

deferring compliance with Patricia’s directive to allow her husband to die. After a brief examination,
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'Karotkin reported to Kerendi that Lipscomb’s condition was what it appears to everyone else

including Kerendi to be: Lipscomb was found to be unable to communicate, with no cognitive

function, and unable to engage in even the most basic test of cognitive function. This interview and

b 143

determination was on June 29, 2014. Nonetheless, even following Karotkin’s “interview” _thére is no

further action taken with respect to Patricia’s demand that life support be removed until one day after

Lipscomb’s Medicare benefit for his care at the Chalet was exhausted on July 16, 2014. That is, it was -
not until the day following, or on July 17, 2014, that Chalet nursing staff responded to an order from

Kerendi to start a “morphine drip” into Lipscomb’s vein as a first step in disconnecting Lipscomb’s

ventilator. Otherwise, and until July 16, no action had been taken to allow Lipscomb to die in spite of
Patricia’s demand some 60-70 days earlier. .On July 30, 2014, Kerendi ordered Chalet staff to finally
withdraw ventilator support. Lipscomb promptly stopped breathihg and died. During the period from
July 17 unti! July 30, during which Lipscomb was on a morphinel drip, there was no impediment of
any sort which would have prevented Chalet staff from withdrawing life support. And during this
period Lipscomb was in a state which Chalet nursing staff described.to Patricia as an “unarousable
sleep” or an “induced coma.” |

77.  Atall times during Patricia’s visits to her dying husband, Chalet staff arranged for a
security guard to be present to oversee and intrude while Patricia grieved, during what should have
been private time with Lipscomb. This conduct was carried out in reckless disregard of the probability
that Patricia would suffer extreme emotional distress from this intrusion while dealing with normal

emotional distress stemming from having to seek to enforce her and Lipscomb’s wish to terminate his

life.

78.  The motive for Defendants’ (including Kerendi’s) failure to respond promptly to

'Patricia’s demand that Lipscomb be taken off life support was purely financial. Lipscomb was

admitted to Chalet after a period of hospitalization lasting more than 3 days. Accordingly; Defendants
could expect Medicare authorities to pay Chalet for up to 100 days of subacute care at the Chalet at a
rate of approximately $35,460.00 per month, or more. Only when Medicare benefits had been

exhausted (i.e., after 100 days) would Kerendi and his co-defendants comply with Patricia’s proper

'demanc_i. In fact, Defendants miscalculated the sums they would be paid by Medicare for Lipscomb’s
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care, and having failed to receive payments from Medicare, Patricia as the wife of Lipscomb has
allegedly (according to Chalet) incurred a community property debt to Defendants in the sum of
$17,772.30 after credit for payments from Medicare for Lipscomb’s care and treatment. In other
words, although the responsibility for payment of Lipécomb’s medical expenses was Lipscomb’s and
his estate, bills for his care were sent by Defendants to Patricia as Lipscomb’s wife for payment.

79.  Inhis conduct as alleged herein, Kerendi and Does 1 — 20 acted as managing agent for
CHA and acted to further CHA’s interest in incre_asing revenue from Medicare by such conduct as
keeping patients alive even when to do so contravenes valid directives from CHA’s patients acting on
their own or through surrogate decision makers such as the patient’s next of kin of the patient’s agent
pursuant to a durable power of attorney. CHA knew of Kerendi’s conduct and the conduct of Does 1 —
20, as alleged herein, and authorized such conduct, or iearned about the conduct after it occurred and
in various ways, ratified said conduct. |

80.  Defendants and each of them had a duty to Lipscomb to affirmatively respond to the

directives of Patricia, who at all times following Lipscomb’s admission to the Chalet, held a valid,

operative durable power of attorney for Lipscomb, who by virtue of his cognitive impéirment and his
physical condition was unable to make healthcare decisions on his own.

81.  Defendants and each of them knew that at all times following his admission to the

-Chalet, Lipscomb was unable to make health care decision on his own, and knew that Patricia’s

durable power of attorney was valid. ‘

82.  Rather than follow Patricia’s direction that Lipscomb shoﬁld be disconnccféd from life
support, Defendants and each of them initially altered Patricia’s form durable power of attorﬁey
simply by removing the signature page, and then through one pretext after another, causing a sequence
of delays, simply managed to refuse to comply with Patricia’s diréctiye. | |

83.  Asalleged, on each occasion when Patricia sought to have Lipscomb’s life support

terminated, Kerendi, acting for himself and as agent for CHA, CHA HOLLYWOOD, and Does 2 — 5

represented to Patricia that he could not for one or another of a sequence or reasons, comply with her
request, beginning with his simple representation that the power of attorney which she had provided to

him and Chalet more than a month earlier, and which had previously been observed and found to be

24

SECOND AMENDED COMPLAINT FOR DAMAGES AND INJ UNCTIVE RELIEE




10
11
12
13
14
15
16
17
18

19

20

valid and effective by other care prov1ders employed by Kerendi, CHA, CHA HOLLYWOOD and

‘Does 2 — 5 was missing a 31gnature page. Patricia relied on the aforementioned representations as

true, and as a consequence did not immediately seek legal assistance, nor take any other action to

‘enforce her statement demand that the ventilator be withdrawn from Lipscomb, at the time she first

made that demand.

84.  Atall times following a date prior to June 1, 2014; as the date when Patricia ﬁrst made

'a valid demand that life support in the form of a ventilator be withdrawn from Lipscornb',- each. .

‘touching by Defendants and any of them was-unpermitted and in contravention of Patricia’s

instruction and Lipscomb’s right to control the time and manner of his medical care. As a result each
such touching constituted a battery as a direct result of which, Lipscomb sustained personal injury iria
sum according to preof at trial.

85. By virtue of the foregoing, each said defendant has acted with intent to injure Lipscomb

and despicably, in conscious disregard of the probability of injury to Lipscomb, and subjected

Lipscomb to cruel and unjust hardship.
86. By virtue of the foregoing each said defendant has been guilty of oppression, fraud and
malice; and an assessment of punitive damages in a sum according to proof at trial is Jastiﬁed and

appropriate.

FIFTH CAUSE OF ACTION
| (Intentional Infliction of Emotional Distress
v. all defendants)
87.  Plaintiff repeats and incorporaies the allegations at paragraphs 1 - 4, inclusive,
88.  Inthe years prior to his death Lipscomb had first been a successful Shakcspeare‘zin actor
and then a lea_ding acter in Hollywood, appearing in many movies and television produotions.-‘ He later

developed Muscular Dystrophy (“MD”) a severe progressive neurological muscular degenerative

disease leads to muscle weakness, then paralysis including paralysis of the muscles which allow for

breathing. Lipscomb’s MD reached the stage which confined him to a wheelchair for the last two-

years of his life. As his disease continued to progress Lipscomb still maintained some quality of life,
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and was able to enjoy the company of Patricia and friends. In February 2014, however, he suffered a

‘major stroke or similar catastrophic neurologicalfevent and was admitted to Defendant’s Hollywood

Presbyterian Hospital, placed on life support including a.v‘entilator, a g-tube for liquid nutrition, an IV
line for necessary medication, and a Foley catheter to drain urine. Mr. Lipscomb was dysfunctional,

and made to wear constrictive mittens as he occasionally tried to puil out tubes when left on his own.

By March 1 1, 2014. Lipscomb’s condition was stabilized and he was transferred from Hollywood
Presbyterian Hospital acute facility to its “distinct part” skilled nursing facility referred to hereinafter

as the “Chalet.”

89.  OnMay 3, 2014, Lipscomb stopped breathing and staff at the Chalet telephoned

Patricia for instructions as Lipscomb’s recognized surrogate decision maker. The question posed by

nursing staff at the Chalet was whether to allow Lipscomb to die or on the other hand to attempt to

resuscitate him. Patricia authorized staff to transfer her husband back to the acute facility. Within a

few days Lipscomb was retransferred to Chalet and continued a course of general physical
deterioration. In addition, his mental state was altered. Whereas before he had stopped bredthing he
was observed to be able to recognize family and friends, he was now entirely unable perceive his
environment. He could not communicate, was vegeta.tiVe and responsive only to painful stimuli. He
had no cognitive function as evidenced by the fact that 2 “psyche evaluation” by a staff

neuropsychologist Dr. Karotkin proved that Dennis was unable to engage in even the most basic of

‘cognitive tests. Lipscomb was observed to stare blankly into space, mouth open.

90.  After Lipscomb was retransferred to the Chalet following the episode on May 3 when

‘he stopped breathing, Patricia became convinced that Lipscomb would not recover any meaningful |

brain function. Prior to June 1 , 2014, Patricia demanded of Lipscomb’s attending physician Keréndi
that Lipscomb be removed from life support and that his body be allowed to die.

91.  OnJune 1, 2014, Patricia and her brother Russell Curtis met with staff at Chalet

including Kerendi, one Eunice Lee, RN, and a social worker or respiratory therapist (plaintiff is
‘presently unsure which) named “Pinky.” The purpose of the meeting was to respond to Patricia’s
:demand that Lipscomb be allowed to die. Although Patricia had previous to the meeting provided

‘Chalet staff and Kerendi with Lipscomb’s a duly executed and valid durable power of attorney for
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healthcare appointing‘her as Lipscomb’s agent, at the June 1 meeting, and although staff at the Chalet

'and the acute care facility had previously recognized Patricia’s power and right to make health care

decisions on behalf of Lipscomb, Kefendi neveﬂhéless_ stated his refusal to comply with Patricia’s
demand. During the meeting, when confronted by Patricia with the fact that Lipscomb’s power of
attorney had been previously furnished to Kerendi, clearly entitling Patricia to direct Lipscdmb’,s
healthcare, including the direction to remove life support, Kerendi falsely stated (and knowingly
falsely stated) that the power of attorney was invalid because it was unsigned. The form power of
attorney in the Chalet or Kerendi’s file had apparen_tly been altered by removing the signature page
(which was not the last page of the power of a'ttomey).A |

92.  On June 1, and upon hearihg Kerendi’s claim that the Lipscomb power of attorney in
Kerendi’s file had no signature pége, Patricia pulled a spare éopy of the power of attorney from her
papers and provided Dr. Kerendi with another copy of the Lipscomb durable power of attorney for
healthcare, showing Mr. Lipscomb’s notarized signaturé.l | |

93.  Inresponse, Kerendi nonetheless continued jn his refusal to comply with Patricia’s
valid demand that her husband be removed from life support, and instead stated that'he would review
the durable power of attorney with “staff,” the “bio--etilics committee” and with “the risk managefnent
department.”

94.  Following the Jure 1 meeting, there was no communication with Patricia on behalf of
Chalet, nor on behalf of Kerendi until approximately June 26, 2014. Another meeting between -
Patricia and Kerendi occurred at that time, and Patricia once again demanded that Lipscomb be _
removed from life support. At this time, however, Kerendi did not dispute her or Lipscomb’s nghf to

terminate life support, but nevertheless continued to refuse to comply with her valid directive. Instead

b

for the first time, Kerendi told Patricia that he wanted Lipscomb to have a “psyche evaluation” to

determine whether Lipscomb was really unable to make decisions for himself. This explanation was

false and pre-textual: Kerendi was easily qualified to make such a determination himself, Kerendi

could himself determine that Lipscomb was in a state that prevented Lipscomb from making decisions
of any kind, that Kerendi and Chalet nursing staff, including its social workers had long since treated

Mr. Lipscomb as unable to meaningfully respond to them or make decisions for himself, and had, with
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respect to other health care deéisibns, sought instruction and followed iﬁstfuctions from Patricia. In
short, no “psych eval” was necessary in order to comply with Patricia’s valid. demands regarding her
husband as his legal representative. Moreover, even in the absence ofé pbwér of attorney, Patricia
had the right as Lipscomb’s wife to act as his surrogate decision maker and to direct the withdrawal of
life support from Lipscomb; Kerendi’s insistence on a power of attorney (signed or otherwise) was
itself pre-textual. _ | ‘

95. A Dr. Kenneth M. Karotkin (“Karotkin”) was the neuropsychologist tasked by Kerendi
to interview Lipscomb ‘and to determine whether Lipscomb lacked ‘capacity‘t.o make 'heal'th care
decisions on his own. Kerendi’s delegatidn to Karotkin was unnecessary given the terms of Probate
Code 4658 (“attending physician” to make determination that a patient lacks capacity to make a health
care instruction) and as stated, Kéren&i’s referral to Karotkin was pré-- textual for the purpose of
deferring compliance with Patricia’s directive to allow her husband to die. After a brief examination,
Karotkin reported to Kerendi that Lipscomb’s condition was whét 1t appears to everyone else
including Kerendi to be: Lipscomb was found to be unable to communj,éate, with no cognitive
function, and unable to engage in even tHe most basic test of cognitive function. This interview and
determination was on June 29, 2014. Nonetheless, even following Karofkin’s “interview” there is no
further action taken with respect to Patricia’s demand that life support be removed until one day after |
Lipscomb’s Medicare benefit for his care at the Chalet was exhausted on July'16, 2014. That is, it was
not until the day following, or on July 17, 2014, that Chalet nursing staff responded to an order from
Kerendi to start a “morphine drip” into Lipscomb’s vein as a ﬁrsf step 1n disconnecting Lipscomb’s
ventilator. Otherwise, and ﬁntil July 16, no action had been taken to allow Lipscomb to die in spite of
Patricia’s demand some 60-70 days earlier. On July 30, 2014, Kerendi ordered Chalet "staff to finally

withdraw ventilator support. Lipscomb promptly stopped breathing and died. Durihg the period from

July 17 until July 30, during which Lipscomb was on a morphine drip, there was no impediment of

any sort which would have prevented Chalet staff from withdrawing life support. And during this

period Lipscomb was in a state which Chalet nursing staff described to Patiicia as an “unarousable

sleep” or an “induced coma.”

96. At all times during Patricia’s visits to her dying husband, Chalet staff érranged fora
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security guard to be present to oversee and intrude while Patricia grieved, during what should have
been private time with Lipscomb. This conduct was carried out in reckless disregard of the probability
that Patricia would suffer extreme emotional distress from this intrusion while dealing with normal

emotional distress stemming from having to seek to enforce her and Lipscomb’s wish to terminate his

life.

97.  The motive for Defendants’ (including Kerendi’s) failure to respond promptly to

Patricia’s demand that Lipscomb be taken off life support was purely financial. Lipscomb was

admitted to Chalet after a period of hospitalization lasting more than 3 days. Accordingly, Defendants
could expect Medicare authorities to pay Chalet for up to 100 days of subacute care at the Chalet at a
rate of approximately $35,460.00 per month, or more, Only when Medicare benefits had been
exhausted (i.e., after 100 dayé) would Kerendi and his co-defendants comply with Patricia’s proper
demand. In fact, Defendants miscalculated the sums'they would be paid by Medicare for Lipscomb’s

care, and having failed to receive payments from Medicare, Patricia as the wife of Lipscomb has

‘allegedly (according to Chalet) incurred a community property debt to Defendants in the sum of
‘$17,772.3'0 after credit for payments from Medicare for Lipscomb’s care and treatment. In other

‘words, although the responsibility for payment of Lipscomb’s medical expenses was Lipscomb’s and

his estate, bills for his care were sent by Defendants to Patricia as Lipscomb’s wife for payment.

© 98.  In his conduct as élleged herein, Kerendi and Does 1 — 20 acted as managing agent for.
CHA and acted to further CHA’s interesi in increasing revenue from Medicare by such conduct as
keeping patients alive even when to do so contravenes valid directives from CHA’s paﬁeﬁts acting on

their own or through surrogate decision makers such as the patient’s next of kin of the patient’s agent

pursuant to a durable power of attorney. CHA knew of Kerendi’s conduct and the conduct of Does 1 —

20, as alleged herein, and authorized such conduct, or learned about the conduct after it occurred and

in various ways, ratified said. conduct.

99.  Defendants and each of them had a duty to Lipscomb to affirmatively respond to the

directives of Patricia, who at all times following Lipscomb’s admission to the Chalet, held a valid,
ooperative durable power of attorney for Lipscomb, who by virtue of his cognitive impairment and his

'physical condition was unable to make healthcare decisions on his own.
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100. Defendants and each of them knew that at all times following his admission to the

Chalet, Lipscomb was unable to make health care decision on his own, and knew that Patricia’s

'durable power of attorney was valid.

101.  Rather than follow Patricia’s direction that Lipscomb should be disconnected from life

support, Defendants and each of them initially altered Patricia’s form durable power of attorney

‘simply by removing the signature page, and then through one pretext after another, causing a sequence

of delays, simply managed to refuse to comply with Patricia’s directive.
102. As alleged, on each occasion when Patricia sought to have Lipscomb’s life support

terminated, Kerendi, acting for himself and as agent for CHA, CHA HOLLYWOOD, and Does 2 - 5

vrepresented to Patricia that he could not for one or another of a sequence or reasons, comply with her

request, beginning with his simple representation that the power of attorney \zvhich she had provided to
him and Chalet more than a month earlier, and .which had previously been observed and found to be
valid and effective by other care providers empioyed by Kerendi, CHA, CHA HOLLYWOOD and
Does 2 — 5, was missing a signature page. Patricia relied on the aforementioned representations as
true, and as a consequence did not immediately seek légal assistance, nor take any other action to
enforce her statement demand that the venti]atpr be withdrawn from Lipscomb, at the time she first
made that demand.

103. At all times following a date prior to June 1, 2014, as the date when Patricia first made
a valid demand that life support in the form of a ventilator be withdrawn from Lipscom‘b., each
touching by Defendants and any of them was unpermitted and in contravention of Patricia’s
instruction and Lipscomb’s right to control the time and manner of his medical care. As a result

during this period of time Lipscomb suffered severe emotional distress, to her general damageina -

'sum according to proof at trial.

104. By virtue of the foregoing, each said defendant has acted with intent to injure Lipscomb
and despicably, in conscious disregard of the probability of injury to Lipscomb, and subjected
Lipscomb to cruel and unjust hardship.

105. By virtue of the foregoing each said defendant has been guilty of oppression, fraud and

malice, and an assessment of punitive damages in a sum according to proof at trial is justified and
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* SIXTH CAUSE OF ACTION
(Ne'gligent Infliction of Emotional Distress
By Patricia as an individual v. all defendants)
106. Plaintiff repeats and incorporates the éllegatior_ls at paragraphs 2 — 4, inclusiye.
107.  In the years prior to his death Lipscomb had first been a successful Shakespearean actor

and then a leading actor in Hollywoeod, appearing in many movies and television productions. He later

| developed Muscular Dystrophy (“MD”) a severe progressive neurological muscular degenerative

disease leads to muscle weakness, then paralysis including paralysis of the muscles which allow for
breathing. Lipscomb’s MD reached the stage which confined him to a wheelchair for the last two
years of bis life. As his disease continued to progress Lipscomb still maintained some quality of life,
and was able to enjoy the company of Patricia and friends. In February 2014, however, he suffered a
major stroke or similar catastrophic neurological évent and was admitfed to Defendant’s Hollywood
Presbyterian Hospital, placed on life support including a ventilator, a g-tube for liquid nutrition, an IV
line for necessary medication, and a Foley catheter tc drain urine. Mr. Lipscomb was dysfunctional,

and made to wear constrictive mittens as he occasionally tried to pull out tubes when left on his own.

By Marchi 11, 2014. Lipscomb’s condition was stabilized and he was transferred from Hollywood

Presbyterian Hospital acute facility to its “distinct part” skilled nursing facility referred to hereinafter
as the “Chalet.”

108.  On May 3, 2014, Lipscomb stopped treathing and staff at the Chalet telepHoned ‘
Patricia for instructions as Lipscomb’s réco gnized surrogate decision maker. The question posed by
nursing staff at the Chalet was whether to allow Lipscomb to die or on the other hand to attempt to
resuscitate him. Patricia authorized staff to transfer her husband back to the acute facility. Within a
few days Lipscomb was retransferred to Chalet-and continued a course of general physical
deterioration. In addition, his mental state was altered. Whereas before he had stopped breathing he
was observed to be able to recognize family and friends, he was now entirely unable perceive ﬁis

environment. He could not communicate, was vegetati\}e and responsive only to painful stimuli. He
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had no cognitive function as evidenced by the fact that a “psyche evaluation” by a staff

neuropsychologist Dr. Karotkin proved that Dennis was unable to engage in even the most basic of

cognitive tests. Lipscomb was observed to stare blankly into space, mouth open.

109.  After Lipscomb was retransferred to the Chalet following the episode on May 3 when

'he stopped breathing, Patricia became convinced that Lipscomb would not recover any meaningful

brain function. Prior to June 1, 2014, Patricia demanded of Lipscomb’s attending physician Kerendi
that Lipscomb be removed from life support and that his body be allowed to die. As of the date when
Patricia demanded that her husband be removed from life support and that his body be allowed to die,
it was foreseeable that the failure to follow Patricia’s instruction would cause emotional distress, and
that any interference with her normal gﬁéving process would likewise cause and compound her |
emotional distress. Then and thereafter, all Defendants including Kerendi had a duty to act reasonably
and responsibly in regard to Patricia and her demand that her requests and demands that her husband’s
body be removed from life support.

110.  Said defendants negligently and intentionally disregérded and refused to follow
Patricia’s instruction, as set forth above as follows.

111. OnJunel, 2014, Patricia and her brother Russell Curtis met with staff at Chalet
including Kerendi, one Eunice Lee, RN, and a social worker or respiratory therapist (plaintiff is
presently unsure which) riamed “Pinky.” The purpose of the meeting was to respond te. Patricia’s
demand that Lipscomb be allowed to die. Although Patricia had previous to the meeting provided
Chalet staff and Kerendi with Lipscomb’s a duly executed and valid durable power of aftomey for
healthcare appointing her as Lipscomb’s agent, at the June 1 meeting, and although steff at the Chalet
and the acute care facility had previously recognized Patricia’s power and right tc make health éare

decisions on behalf of Lipscomb, Kerendi nevertheless stated his refusal to comply with Patricia’s

‘demand. During the meeting, when confronted by Patricia with the fact that Lipscomb’s power of

attorney had been previously furnished to Kerendi, clearly entitling Patricia to direct Lipscomb’s

healthcare, including the direction to remove life support, Kerendi falsely stated (and knowingly

falsely stated) that the power of attorney was invalid because it was unsigned. The form power of

attorney in the Chalet or Kerendi’s file had apparently been altered by removing the signature page -
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(which was not the last page of the power of attofney).

112.  On June 1, and upon hearing Kerendi’s claim that the Lipscomb power of attorney in

Kerendi’s file had no signature page, Patricia pulled a spare copy of the power of attorney from her

papers and provided Dr. Kerendi with another copy. of the Lipscomb durable power of attorney for
healthcare, showing Mr. Lipscomb’s notarized signature.

113.  Inresponse, Kerendi nonetheless continued in his refusal to comply with Patricia’s

valid demand that her husband be removed from life support, and instead stated that he would review

the durable power of attorney with “staff,” the “bio-ethics committee” and with “the risk- management
department.” |

114.  Following the June 1 meeting, there was no communication with Patricia on behalf of
Chalet, nor on behalf of Kerendi until approximately June 26, 2014. Another meeting between
Patricia and Kerendi occurred at that tirne, and Patricia once again demanded that Lipscomb be
removed from life support. At this time, however, Kerendi did not dispute her or.Lipscomb"s right to
terminate life support, but nevertheless continued to refuse to coniply with her valid directive. Instead,
for the first time, Kerendi told Patricia that he wanted Lipscomb to have a “psyche evaluation” to
determine whether Lipscomb was really unable to make decisions for himself. This explanation was
false and pre-textual: Kerendi was easily qualified to make such a determination himself, Kerendi
could himself determine that Lipscomb was in a state that prevented Lipscomb from making decisions
of any kind, that Kerendi and Chalet nursing staff, including its social workers had long since treated
Mr. Lipscomb as unable to meaningfuily respond to them or make decisions for himself, and had, with

respect to other health care decisions, sought instruction and follcwed instructions from Patricia. In

short, no “psych eval” was necessary in order to comply with Patricia’s valid demands regarding her

husband as his legal representative. Moreover, even in the absence of a power of attorney, Patricia

had the right as Lipscomb’s wife to act as his surrogate decision maker and to direct the withdrawal of

life support from Lipsconib; Kerendi’s insistence on a power of attorney (signed or otherwise) was

itself pre-textual.

115. A Dr. Kenneth M. Karotkin (“Karotkin”) was the ne‘dropsychologist tasked by Kerendi

to interview Lipscomb and to determine whether Lipscomb lacked capacity to make health care
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decisions on his own. Kerendi’e delegation to Kérotkin was uﬁnecessary given the terms' of Probate
Code 4658 (“attending physician” to make determinéﬁon that a patient lacks capacity to make a health
care instruction) and as stated, Kerendi’s referral to Karotkin was pre-textual for the purpose of
deferring compliance with Patricia’s directive to aliow her husband to die. After a brief examination,
Karotkin reported te Kerendi that Lipscomb’s condition was what it appears to everyone else :
including Kerendi to be: Lipscomb was found to be unable to cominunicate, with no cognitive
function, and unable to eﬁgage in even the most basic test of co gnitive function. This interview and
determination was on June 29, 2014. Nonetheless, even following Karotkin’s “interview” there is no |
further action taken with respect to Patricia’s demand that life support be removed until one day after.
Lipscomb’s Medicare benefit for his care at the Chalet was exhausted on July 16, 2014. That is, it was
not :ntil the day following, or on July 17, 2014, thaf Chalet nursing staff responded to an order from
Kerendi to start a “morphine drip” into Lipscomb’é vein as a first step in disconnecting Lipscomb’s
ventilator. Otherwise, and until July 16, no action had been téken to allow Lipscomb to die in spite of
Patricia’s demand some 60-70 days earlier. On July 30, 2014, Kerendi ordered Chalet staff to finally
withdraw ventilator support. Lipscomb promptly stopped breathing and died. During the period from
July 17 until July 30, during which Lipscomb was on a morphine dﬁp, there was no impediment of
any sort which would have prevented Chalet staff from withdrawing life support. And during this
period Lipscomb was in a state which Chalet nursing staff described to Patricia as an “unarousable
sleep” or an ‘;induced coma.”

116. At all times duriﬁg Patricia’s visits to her dying husband, Chalet staff arranged for a
security guard to be present to oversee and intrude while Patricia grieved, during W}iat should have
been private time with Lipscomb. This conduct was carried out in reckless disregard of the probability

that Patricia would suffer extreme emotional distress from this intrusion while dealing with normal

‘emotional distress stemming from having to.seek to enforce her and Lipscomb’s wish to terminate his

life.

117. The motive for Defendants’ (including Kerendi’s) failure to respond promptly to
Patricia’s demand that Lipscomb be taken off life suppert was purely financial. Lipscomb was

admitted to Chalet after a period of hospitalization lasting more than 3 days. Accordingly, Defendants
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could expect Medicare authoriti'es:'to pay Chalet for up to 100 days of subacute care at the Chalet at a

rate of approximately $35,460.00 per month, or inore. Only when Medicare benefits had been

‘exhausted (i.e., after 100 days)Awould Kerendi and his co-defendants comply with Patricia’s proper

demand. In fact, Defendants miscalcula_ted the sums they would be paid by Medicare for Lipscomb’s

‘care, and having failed to receive payménts from Medicare, Patricia as the wife of Lipscomb has

allegediy (according to Chalet) incurred a community property debt to Defendants in the sum of

'$17,772.30 after credit for payments from Medicare for Lipscomb’s caie and treatment. In other

words, although the responsibility for payment of Lipscomb’s medical experises was Lipscomb’s and
his estate, bills for his care were sent by Defendants to Patricia as Lipscomb’s wife for payment.
118.  In his conduct as alleged herein, Kerendi and Does 1 — 20 acted as managing agent for

CHA and acted to further CHA'’s interest in increasing revenue froim Medicare by such conduct as

keeping patients alive even when to do so contravenes valid directives from CHA’s patients acting on

their own or through surrogate decision makers such as the patient’s next of kin of the patient’s agent

pursuant to a durable power of attomey. CHA knew of Kerendi’s conduct and the conduct of Does 1 —

20, as alleged herein, and authorized such conduct, or learned about the conduct after it occurred and
in various ways, ratified said conduct.
.'119.  Defendants and each of them had a duty to Lipscomb to affirmatively respond to the

directives of Patricia, who at all times following Lipscomb’s admission to the Chalet, held a valid,

‘operative durable power of attorney for Lipscomb, who by virtue of his cognitive impairment and his

physical condition was unable to make healthcare decisions on his own. -

120. Defendants and each of them knew that at all times following his:,admission to the

Chalet, Lipscomb was unable to make health care decision on his own, and knew that Patricia’s

.dufable power of attorney was valid.

121.  Rather than follow Patricia’s direction that Lipscomb should be disconnected from life

(

‘support, Defendants and each of them initially altered Patricia’s form durable power of attorney

simply by removing the signature page, and then through one pretext after another, causing a sequence
of delays, simply managed to refuse to comply with Patricia’s directive.

122.  As alleged, on each occasion whén Patricia soﬁght to have Lipscomb’s life supporf
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represented to Patricia that he could not for one of another of a séquence or reasons, comply with her
request, beginning with his simple representation that the power of attorney which she had provided to
him and Chalet more than a month earlier, and which had previously been observed and found to be
valid and effective by other care providéfs employed by Kerendi, CHA, CHA HOLLYWOOD and
Does 2 - 5, was missing a signature page. Patricia relied on the aforementioned representations as
true, and as a conséquence did not immediately seék legal assistance, nor take any other action to
enforce her statement demand that the ventilator be withdrawn from Lipscomb, at the time she first
made that demand.

123. As a direct and proximate result of the foregomg each Defendant has negligently and

mtentlonally breached their duty of ordinary care to.Patricia, in reckless and consc1ous disregard of the

‘probability of her injury, and has acted despicably, and subjected Patricia to cruel and unjust hardship.

124. By virtue of the foregoing each said defendant has been guilty of oppression, fraud and

malice, and an assessment of punitive damages in a sum according to proof at trial is justified and

appropriate.
- SEVENTH CAUSE OF ACTION
(Elder abuse for negiect and physical' abuse v. all defendants
The demurrer by CHA Defendants has been sustained
Without leave to amend as to this cause of action which is
Now siated enly as to CHA defendants’ co-defendants)
125.  Plaintiff repeats and incorporates the allegations at paragraphs 1 — 4, inclusive.
126.  In the years prior to his death Lipscomb had first been a successful Shakespearean actor
and then a leading actor in Hollywood, appearing in many movies and television productions, He later

developed ALS (or “Lou Gehrig’s Disease”) a severe progressive neurological degenerative disease

leads to muscle weakness, then paralysis including paralysis of the muscles which allow for breathing.

When disease progression reaches that point, some patients elect to go on a ventilator, and others elect

to let the progression of the disease take its course. Lipscomb’s ALS reached the stage which
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‘confined him to a wheelchair for the last two years of his life. As his disease continued to progress

Lipscomb still maintained some quality of life, and was able to enjoy the company of Patricia and

friends. In February 2014, howekzer, he suffered a major stroke or similar catastrophic neurological

‘event and was admitted to Defendant’s Holllywood Presbyterian Hospital, placed on life support

including a ventilator, a g-tube for 1jquid nutrition, an IV line for necessary medication, and a Foley |
cattieter to drain urine. Mr. Lipscomb was‘dysfunctional, and made to Wear constrictive mittens as he
occasionally tried to pull out tubes when left on his own. By March 11, 2014. Lipscomb’s condition
was stabilized and he was transferred from Hollywood Presbyterian Hospital to Chalet. |

127.  On May 3, 2014, Lipscomb stopped breathing and staff at the Chalet telephoned

Patricia who authorized his transfer back to Hollywood. Presbyterian Hospital. Within a few days

Lipscomb was retransferred to Chalet and continued a course of general deterioration. He was now
unable to communicate or to breathe without a ventilator, was confused and unable to make decisions
or understand others; he had no quality of life.

128.  Sometime prior to June 1, 2014, Patricia had demanded of Lipscomb’s attending

physician Kerendi that Lipscomb be removed from life support and allowed to die.

129.  OnJune 1, 2014, Patricia and her brother Russell Curtis met with staff at Chalet

including Kerendi, one Eunice Lee, RN, and a social worker or respiratory therapist (plaintiff is

presently unsure which) named “Pinky.” The purpose of the meeting was to respond to Patricia’s

'demand that Lipscomb be allowed to die. Although Patricia had previous to the meeting provided

Chalet staff and Kerendi with Lipscomb’s a duly executed and valid durable power of attorney for

healthcare appointing her as Lipscomb’s agent, at the June 1 meeting, Kerendi nevertheless stated his

refusal to comply with Patricia’s demand. During the meeting, when confronted by Patricia with the

fact that Lipscomb’s power of attorney had been previously furnished to Kerendi, clearly entitling -

Patricia to direct Lipscoimb’s healthcare, including the direction to remove life support, Kerendi

falsely stated (and knowingly falsely stated) that the power of attorney was invalid because it was

unsigned. The form power of attorney in Kerendi’s file had apparentIy been altered by removing the
signature page (which was not the last page of the power of attorney).

130. On June 1, and upon hearing Kerendi’s claim that the Lipscomb power of attorney in
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 Kerendi’s file had no signature page, Patricia pulled a spare copy of the power of attorney from her
papers and provided Dr. Kerendi with another copy of the Lipscomb durable power of attorney for

‘healthcare, showing Mr. Lipscomb’s notarized signature. - ..

131.  Inresponse, Kerendi nonefheless continued in his refusal to comply with Patricia’s
valid demand that her husband be removed from life support, and instead stated that he would review
the durable power of attorney with “staff,” the “bio-ethics committee” and with “the risk management
department.” |

132.  Following the June 1 meeting, there was no communication with Patricia on behalf of
Chalet, nor on behalf of Kerendi until approximately June 26, 2014. Another meeting between
Patricia and Kerendi occurred at that time, and Patricia once again demanded that Lipscomb be

removed from life support. Kerendi did not dispute her or Lipscomb’s right to terminate life support,

but nevertheless continued to refuse to comply with her valid directive. Instead, for the first time,

Kerendi told Patricia that he wanted Lipscomb to have a “psyche evaluation” to determine whether
Lipscomb was really unable to make decisions for himself. This explanation was pre-textual: Kerendi

was easily qualified to make such a determination himself, Kerendi could himself determine that

Lipscomb was in a state that prevented Lipscomb from making decisions of any kind, that Kerendi and

Chalet nursing staff, including its social workers had long since treated Mr. Lipscomb as unable io

meaningfully respond to them or make decisions for himself, and had, with respect to other health care

decisions, sought instruction and followed instructions from Patricia. In short, no “psych eval” was

necessary in order to comply with Patricia’s valid demands regarding her husband as his legal
representative. Moreover, even in fhe absence of a power of attorney, Patricia had the right as
Lipscomb’s wife to act as his surrogate decision maker arid to direct the withdrawal of life support
from Lipscomb; Kerendi’s insistence on a power of attorney (signed or otherwise) was itself pre-

textual.

133. A Dr. Kenneth M. Karotkin (“Karotkin”) was the psychologist tasked by Kerendi to

Jinterview Lipscomb and to determine whether Lipscomb lacked capacity to make health care decisions

on his own. Kerendi’s delegation to Karotkin was unnecessary given the terms of Probate Code 4658

and as stated, Kerendi’s referral to Karotkin was pre-textual for the purpose of deferring compliance
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with Patricia’s directive to allow her husband to die. After a brief examination, Karotkin reported to

Kerendi that Lipscomb’s condition was what it appears to everyone else including Kerendi to be:

'Lipscomb was found to be unable to communicate, confused and unable to make decisions of any

kind, secondary to his “cerebral vascular accident” (stroke). This interview and determination was on

9 66

Junz 29, 2014. Nonetheless, even -f0110wihg Karotkin’s “interview” there is no further action taken

with respect to Patricia’s demand that life support be removed until one day after Lipscomb’s

Medicare benefit for his care at the Chalet was exhausted on July 16, 2014. That 1s, it was not iintil_
the day following, or onJ uly 17, 2014, that Chalet nursing sfaff responded to an 6rder from Kerendi to
start a “morphine drip” into Lipscomb’s vein as a first step in discohnecting Lipscomb’s yentilatdr.
Otherwise, and until July 16, no action had been taken to allow Lipscomb to die in spite of Patricia’s
demand some 60-70 days earlier. On July 30, 2014, Kerendi ordered Chalet staff to finally withdraw
ventilator support. Lipscomb promptly stopped breathing and died. During the period from July 17
until July 30, during which Lipscomb was on a morphine drip, there was no impediment of any sort
which would have prevented Chalet staff from withdrawing life support.. And during this period

Lipscomb was in-a state which Chalet staff described to Patricia as an “unarousable sleep” or an

“induced coma.”

134. At all times during Patricia’s visits to her dying husband, Chalet staff arranged for a

security guard to be present to oversee and intrude while Patricia grieved, during what should have

'been private time with Lipscomb. This conduct was carried out in reckless disregard of the probability

that Patricia would suffer extreme emotional distress from this intrusion while dealing with normal

emotional distress stemming from having to seek to enforce her and Lipscomb’s wish to terminate his

life.

135.  The motive for Defendants’ failure to respond promptly to Patricia’s demand that
Lipscomb be taken off life support was purely financial. Lipscomb was admitted to Chalet after-a
period of hospitalization lasting more than 3 days. Accordingly, Defendants could expect Medicare

authorities to pay Chalet for up to 100 days of subacute care at the Chalet at a rate of approximateiy

$35,460.00 per month, or more. Only when Medicare benefits had been exhausted (i.e., after 100"

days) would Kerendi and his co-defendants comply with»Patri,cia’s proper demand. In fact,
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Defendants miscalculated the sums they would be paid by Medicare for Lipscomb’s care, and having
failed to receive payments from Medicare, Patricia has allegedly (according to Chalet) incurred a debt
to Defendants in the sum of $17,772.30 after credit for payments from Medicare for Lipscomb’s care
and treatment. | A ' ‘

136.  In his conduct as alleged herein; Kerendi and Does 2 — 20 acted as managing agent for
CHA and acted to further CHAs interest in increasing revenue from Medicare by such conduct as
keeping patients alive even when to do so contravenes valid directives from CHA'’s patients acting od
their own or through surrogate decision makers such as the patient’s next of kin of the patient’s agent
pursuant to a durable powef of attorney.  CHA knew of Kerendi’s conduct and the conduct of Does 1 —
20, as alleged herein, and adthorized such conduct, or learned about the conduct after it 4occujrred and
in various ways, ratified said conduct. . .

137.  Defendants and each of them had a duty to Lipscomb to afﬁnﬁatively respond to the
directives of Patricia, who at all times following Lipscomb’s admission to the Chalet, held a valid,
operative durable power of attorney for Lipscomb, who by :virtue of his cognitive impairment and his
physical condition was unable to make healthcare decisions on his own.

138.  Defendants and each of them knew that at all times following his admission to the
Chalet, Lipscomb was unabie to make health care decision on his own, and knew that Patricia’s
durable power of attorney was valid. |

139.  Rather than follow Patricia’s direction that Lipscomb should be disconnected from life
support, Defendants and each of them initially altered Patricia’s form durable power of attorney
simply by removing the signature page, and then through one pretext after another, causing a sequence
of delays, simply managed to refuse to comply with Patricia’s directive. '

140. - The conduct of defendants and each of them denied to Lipscomb-‘ care as he had
directed.

141. ° As a direct result of the misrepresentations by Defendants and each of them, Lipscomb

sustained personal injury in a sum according to. proof at trial.

142. By virtue of the foregoing, Defendants and each of them have acted with oppression

fraud and malice, and an assessment of punitive damages in a sum according to proof at trial is
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justified and appropriate.

" EIGHTH CAUSE OF ACTION
 FINANCIAL ABUSE
' (by'Patricia as SUCCessor in interest
v. all defendants)

143.. Plaintiff repeats and incorporafes the allegations at paragraphs 1 — 4, inclusive.

144.  In the years prior to his death Lipscomb had first beeﬁ a successful Shakespearean actor
and then a leading actor in Hollywood, appearing in many mbvies and television productions. He later
developed Muscular Dystrophy ("‘MD"’) a severe progfessiVe neurological muscular dégenerativé
disease leads to muscle weakness, then paralysis including paralysis of the muscles which allow for
breathing. Lipscomb’s MD reached the stage which confined him to a wheelchair for thé last two

years of his life. As his disease continued to progress Lipscomb still maintained some quality of life,

‘and was able to enjoy the company of Patricia and friends. In February 2014, however, he suffered a

‘major stroke or similar catastrophic neurolo gical event and was admitted to Defendant’s Hollywood

Presbyterian Hospital, placed on life support including a ventilator, a g-tube for liquid hutrition, an IV
line for necessary medication, and a Foley catheter to drain urine. Mr. Lipscomb was dysfunctional,
and made to wear constrictive mittens as he occasionally tried to pull out tubes when left on his own.

By March 11, 2014. Lipscomb’s condition was stabilized and he was transferred from Hollywood

'Presbyterian Hospital acute facility to its “distinct part” skilled nursing facility referred to hereinafter

‘as the “Chalet.”

145.  On May 3, 2014, Lipscomb stopped breathing and staff at the Chalet telephoned |

Patricia for instructions as Lipscomb’s recognized surrogate decision maker. The question posed by

nursing staff at the Chalet was whether to allow Lipscomb to die or on the otherhand to attempt to
resuscitate him. Patricia authorized staff to transfer her husband back to the.acute facility.- Within a

few days Lipscomb was retransferred to Chalet and continued a course of general physical

deterioration. In addition, his mental state was altered. Whereas before he had stopped breathing he -

'was observed to be able to recognize family and friehds, he was now entirely unable perceive his
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environment. He could not communicéte, was vegetative and responsive only to painful stimuli. He
had no cognitive function as evidenced by the fact that a “psyche evaluation” by a staff - |
neuropsychologist Dr. Karotkin pfovéd that Dennis was unable to engage iﬁ even the most basic of
cognitive tests. Lipscomb was ‘obsevrv'ed to stare blankly into spacé; mouth open.

146.  After Lipscomb was retransferred to the Chalet following the episode on May 3 whén
he stopped breathing, Patricia became convinced that Lipscomb would not recover any meaningful
brain function. Prior to June 1, 2014, Patricia demanded of Lipscomb’s attending physician Kerendi
that Lipscomb be removed from life support and that his body be allowed to die. As of the date when
Patricia demanded that her husband be removed from life support and that his body be allowed to die,
it was foreseeable that the failure to follow Patricia’s instructior: would cause emotional distress, and
that any interference with her normal grieving process would likewise cause and compound her .
emotional distress. Then and thereafter, all Defendants including Kerendi had a duty to act reasonabiy
and responsibly in regard to Patricia and her demand that her requesfs and demands that her husband’s
body be removed from life support.

147.  Said defendants negligently and intentionally disregarded and refused to follow
Patricia’s instruction, as set forth above as follbws.

 148.  On June 1, 2014, Patricia and her brother Russell Curtis met with staff at Chalet

‘including Kerendi, one Eunice Lee, RN, and a social worker or réspiratory therapist (plaintiff is

presently unsure which) named “Pinky.” The purpose of the meeting was to respond to Patricia’s
demand that Lipscomb be allowed to die. Although Patricia had previous to the meeting provided

Chalet staff and Kerendi with Lipscomb’s a dul‘y- execnted and valid durable power of attorney for

healthcare appointing her as Lipscomb’s agent, at the June 1 meeting, and although staff at.the Chalet

and the acute care facility had previously recognized Patricia’s power and right to make health care

decisions on behalf of Lipscomb, Kerendi nevertheless étated his refusal to co"ﬁmply with Patricia’s
demand. During the meeting, when confronted by Patricia with the fact that Lipscomb’s power of

attorney had been previously furnished to Kerendi, clearly entitling Patricia to direct Lipscomb’s

'healthcare, inclﬁding the direction to remove life support, Kerendi falsely stated (and knowingly

falsely stated) that the power of attorney was invalid because it was unsigned. The form power of
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‘attorney in the Chalet or Kere'r:"di’ls ﬁ1¢ had apparently been altered by removing the signature page

((which was not the last page of the power of attorney).

149.  On June 1, and upon hearing Kerendi’s claim that the Lipscoﬁmb power of attorney in
Kerendi’s file had no signature page, Patricia pulled a spare éopy of the power of attorney from her
papers and provided Dr. Kerendi with another copy of the Lipscomb durable power of attorney for
healthcare, showing Mr. Lipscomb’s notarized signature.

150. Inresponse, Kerendi nonetheless continued in his refusal to comply with Patricia’s

valid demand that her husband be removed from life sﬁpport, and instead stated that he would review

the durable power of attorney with “staff,” the “bio-ethics committee” and with “the risk management

department.”

151. Following the June 1 meeting, there was no communication with Patricia on behalf o‘f
Chalet, nor on behalf of Kérendi until approximately June 26, 2014. Another meeting between
Patricia and Kerendi occurred at that time, and Patricia once again demanded that Lipscomb be
removed from life support. At this time, however, Kerendi did not dispute her or Lipscomb’s right to
terminate life support, bui nevertheless continued to refuse to comply with her valid directive. Instead,
for the first time, Kerendi toid Patricia that he wanted Lipscomb to have a “psyche evaluation” o

determine whether Lipscomb was really unable to make decisions for himself. This explanation was

false and pre-textual: Kerendi was easily qualified to make such a determination himself, Kerendi

‘could himself determine that Lipscomb was in a state that prevented Lipscomb from making decisions

of any kind, that Kerendi and Chalet nursing staff, including its social workers had long since treated
Mr. Lipécomb as unable to meaningfully respond to them or make decisions for himself;.and had, with
respect to other health care dccisions, sought instruction and followed instructions from Patricia. In
short, no “psych eval” was necessary in order to comply with Patﬁcia’s valid demands regarding her
husband as his legal representative. Moreover, even in the absence of a power of attorney, Patﬁcia
had the right as Lipscomb’s wifé to act as his surrogate decision makér and to direct the withdrawal of
life support from Lipscomb; Kerendi’s insistence on a power of attorney (signed or otherwise) was -
itself pre-textual. |

152. A Dr. Kenneth M. Karotkin (“Karotkin”) was the neuropsychologist tasked by Kerendi
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to interview Lipscomb and to detcmiine whether Lipscomb lacked capacity to make health care

‘decisions on his own. Kerendi’s delegation to Karotkin was unnecessary given the terms of Probate

Code 4658 (“attending physician” fo make determination that a patient lacks capacity to make a héalth
care instruction) and as stated, Kerendi’s referral to Karotkin was pre-textual for the pﬁrpose of
deferrihg compliance with Patricia’s direétive to'allow her husband to die. After a brief examination,
Karotkin reported to Kerendi that Lipscomb’s condition was what it appears to everyone else
including Kerendi to be: Lipscomb was found to be ﬁnable to.communicate, with no cognitive

function, and unable to engage in even the most basic test of cognitive function. This interview and

24 S¢

determination was on June 29, 2014. Nonetheless, even following Karotkin’s “interview” there is no

further action taken with respect to Patricia’s demand that life support be removed until one day after
'Lipscomb’s Medicare benefit for his care at the Chalet was exhausted on: July 16, 2014. ‘That is, it was

‘not until the day following, or on July 17, 2014, that Chalet nursing staff responded to an order from

Kerendi to start a “morphine drip” into Lipscomb’s vein as a first step in disconnecting Lipscomb’s

-ventilator. Otherwise, and until July 16, no action had been taken to allow Lipscombito die in spite of
Patricia’s demand some 60-70 days earlier. On July 30, 2014, Kerendi ordered Chalet staff to finally
‘withdraw ventilator support. Lipscomb promptly stopped breathing and died. During the period from

'July 17 until July 30, during which Lipscomb was on a morphine drip, there was no imped,iment of

any sort which would have prevented Chalet staff from withdrawing life support. And during this

period Lipscomb was in a state which Chalet nursing staff described to Patricia as an “unarousablé:

sleep” or an “induced coma.”
153. At all times during Patricia’s visits to her dying husband, Chalet staff arranged for a

security guard to be present to oversee and intrude while Patricia grieved, during what should have

'been private time with Lipscomb. This conduct was carried out in reckless disregard of the probability

that Patricia would suffer extreme emotional distress from this intrusion while dealing with normal

‘emotional distress stemming from having to seek to enforce her and Lipscomb’s wish to términate his

life.

154.  The motive for Defendants’ (including Kerendi’s) failure to respond promptly to

Patricia’s demand that Lipscomb be taken off life support was purely financial. Lipscomb was
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admitted to Chalet after a period of hospitalization lasting more than 3 dayé. Accordingly, Defendants
could expect Medicare authorities to pay Chalet for up to 100 days of subacﬁte care at the Chélét ata
rate of approximately $35,460.00 pér moﬁth, or more. Lipscomb’s share of expense (his copayment)
amounted to approximately $50,000.00 which Pétricia paid on his behalf. Only when Medicare

benefits had been exhausted (i..e., after 100 days) would Kerendi and his co-defendants comply with.

Patricia’s proper demand. In fact,' Defendants miscalculated the sums they would be paid by Medicare -

for Lipscomb’s care, and having failed to receive payments from Medicare, Patricia as the wife of
Lipscomb has allegedly (according to Chaiet) incurred a community property debt to Defendants in
the sum of $17,772.30 after credit for payments from Medicare for Lipscomb’s care and treatment. In

other words, although the responsibility for payment of Lipscomb’s medical expenses was Lipscomb’s

and his estate, bills for his care were sent by Defendants to Patricia as Lipscomb’s wife for payment.

155.  In his conduct as alleged herein, Kerendi and Does 1 - 20 acted as managing agent for
CHA and acted to further CHA’s interest in increasing revenue from Medicare by such conduct as
keeping patients alive even when to do so contravenes valid directives from CHA’s patients acting on

their own or through surrogate decision makers such as the patient’s next of kin of the patient’s agent

pursuant to a durable power of attorney. CHA knew of Kerendi’s conduct and the conduct of Does 1 —

20, as alleged herein, and authorized such conduct, or learned about the conduct after it occurred and

in various ways, ratified said conduct.
156. Defendants and each of them had a duty to Lipscomb to affirmatively respond to the

directives of Patricia, who at all times following Lipscomb’s admission to the Chalet, held a valid,

‘operative durable power of attorney for Lipscomb, who by virtue of his cognitive impairment and his-

physical condition was unable to make healthcare decisions on his own.
157.  Defendants and each of them knew that at all times following his admission to the
Chalet, Lipscomb was unable to make health care decision on his own, and knew that Patricia’s.

durable power of attorney was valid.

158.  Rather than follow Patricia’s direction that Lipscomb should be disconnected from life -

support, Defendants and each of them initially altered Patricia’s form durable power of attorney

simply by removing the signature page, and then through one pretext after anbther, causing a sequence
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159. As alleged, on each occasion when Patricia'sought to have Lipscomb’s life support:
terminated, Kerendi, acting for himself aﬁd as agent for"CHA., CHA HOLLYWOOD, and Does 2 -5
represented to Patricia that he could not for one or another of a sequence or reasons, comply with her
request, beginning with his simple representation that the power of attorney which she had provided to
him and Chalet more than a month earlier, and which had previously been observed and found to be
valid and effective by other care providers employéd by Kerendi, CHA, CHA - HOLLYWOOD and
Does 2 — 5, was missing a signature page. Patricia relied on the aforementioned representations as
true, and as a consequence did not immediately seek legal assisfance, nor take any other action to
enforce her statement demand that the ventilator be withdrawn from Lipscomb, at the time she first
made that demand.

160. As a direct result of the misconduct of the defendants and each of them, Lipscomb (and
Patricia as his spouse) have incurred financial liability to CHA for healthcare expense in the
approximate sum of $17,500 and-other sums according to proof at trial.

161. By virtue of the foregoing, Defendants and each of them have acted with oppression
and malice, and an assessment of punitive damages in a‘suAm according to proof at trial is justified and

appropriate.

NINTH CAUSE OF ACTION
(Violation of patient rights per
Health & Safety Code §1430(b)
On behalf of Lipscomb as a former resident of é
skilled nursing facility v. all defendants)
162.  Plaintiff repeats and incorporates the allegations at paragraphs 1 -4, inclusive.
163.  Section 1430(b) of the Health & Safety Code provides a remedy to former residents of
skilled nursing facilities. As alleged, Patricia is the successor in interest to the claims of her husband
Dennis Lipscomb, deceased. As a resident of Chalet, Lipscomb was entitled to certain rights as set

forth at 22 Cal. Code Regs. §72527. Included in those rights is the right at §72527(a) (4), i.e., the right
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to refuse any treatment or procedure.

164.  Notwithstanding, W.hen' on June 1, 2014, Patricia and her brother Russell Curtis met

bwith staff at Chalet including Kerendi, together with one Eunice Lee, RN, and a social worker or

respiratory therapist (plaintiff is presently unsure whiéh) named “Pinky” to discuss Patricia’s demand
that her husband be allowed to die by the removal of his ventilator, and at all times thereafter,
defendants and each of them violated Liplsc',omb’s rights under §72527(a) (4).

165.  Plaintiff seeks damages in the sum of $500 for this violation and an injunction ‘per
Health & Safety Code §1430(‘b) enjoining defendants from refusing to honor patient requests to

discontinue treatment, including life sustaining treatment, and from erecting pretexts such as were

‘employed by defendants in their coordinated effort to resist Lipscomb’s request that his ventilator be

disconnected.

TENTH CAUSE OF ACTION
(Unfair Bus. Practices under
Business & Prof. Code §17200, et seq.)
166. Plaintiff repeats and incorporates the allegations at baragraphs 1 -- 4, inclusive.

167.  In the years prior to his death Lipscomb had first been a successful Shakespearean actor

and then a leading actor in Hollywood, appearing in many movies and television productions. He later

developed Muscular Dystrophy (“MD”) a severe progressive neurological muscular degenerative
disease leads to muscle weakness, then paralysis including paralysis of the muscles which allow for

breathing. Lipscomb’s MD reached the stage which confined him to a wheelchair for the last two

years of his life. As his disease continued to progress Lipscomb still maintained some quality of life,

and was able to enjoy the company of Patricia and friends. In February 2014, however, he suffered a

‘major stroke or similar catastrophic neurological event and was admitted to Defendant’s Hollywood

Presbyterian Hospital, placed on life support including a ventilator, a g-tube for liquid nutrition, an IV
line for necessary medication, and a Foley catheter to drain urine. Mr. Lipscomb was dysfunctional,
and made to wear constrictive mittens as he occaswnally tried to pull out tubes when left on his own.

By March 11, 2014 Llpscomb’s condltlon was stabilized and he was transferred from Hollywood
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Presbyterian Hospital acute facility to its “distinct part” skilled nursing facility referred to hereinafter
as the “Chalet.” :

168. On May 3, 2014, Lipscomb stopped breathing and staff at the Chalet telephoned
Patricia for instructions as Lipscomb’s recognized surrogate decision maker. The question posed by
nursing staff at the Chalet was whether to allow Lipscomb to die or on the other hand to attempt to
resuscitate him. Patricia authorized staff to transfer her husband back to the acute facility. Within a
few days Lipscomb was retransferred to Chalet and continued a course of general physical
deterioration. In addition, his mental state was altered. Whereas before he had stopped breathing he
was observed to be able to recognize family and fﬁends, he was now entirely unable perceive his
environment. He could not communicate, was vegetativé and responsive only to painful stimuli. He
had no cognitive function as evidenced by the fact that a “psyche evaluation” by a staff

neuropsychologist Dr. Karotkin proved that Dennis was unable to engage in even the most basic of

‘cognitive tests. Lipscomb was observed to stare blankly into space, mouth open.

169.  After Lipscomb was retransferred to the Chalet folloWing the episode on May 3 when
he stopped breathing, Patricia became convinced that Lipscomb would not recover any meaningful

brain function. Prior to June 1, 2014, Patricia demanded of Lipscomb’s attending physician Kerendi

'that Lipscomb be removed from life suppbrt and that his body be allowed to die.

170.  OnJune 1, 2014, Patricia and her brother Russell Curtis met with staff at Chalet
including Kerendi, one Eunice Lee, RN, and a social worker or respiratory therapist (plaintiff is
presently unsure which) named “Pinky.” The purpose of the meeting was to respond to Patricia’s
demand that Lipscomb be allowed to die. Although Patricia had previous to the meeting provided
Chalet staff and Kerendi with Lipscomb’s a duly executed and valid durable power of attorney for
healthcare appointing her as Lipscomb’s agent, at the June 1 meeting, and although staff at the Chalet
and the acute care facility had previously recognized Patricia’s power and right to make health care
decisions on behalf of Lipscomb, Kerendi nevertheless stated his refusal to comply with Patricia’s
demand. During the meeting, when éohfronted by Patricia with the fact that Lipscomb’s power of
attorney had been previously furnished to Kerendi, clearly entitling Patricia to direct Lipscomb’s

healthcare, including the direction to remove life support, Kerendi falsely stated (and knowingly
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falsely stated) that the power of attorney was inyalid because it was unsigned. The form power of
attorney in the Chalet or Kerendi’s file had apparently been altered by removing the signature page
(which was not the last page of the power of attorney). |

171.  On June 1, and upon hearing Kerendi’s claim that the Lipscomb power of attorney in
Kerendi’s file had no signafure pégez Patricia pulled a spare copy of the power of attorney from her
papers and provided Dr. Kerendi with another cbpy of the Lipscomb durable power of attomey for
healthcare, showing Mr. Lipscomb’s notarized signature.

172.  Inresponse, Kerendi nonetheless continued in his refusal to comply with Patricia’s
valid demand that her husband be removed from life support, and instead stated that he would review
the durable power of attorney with “staff,” the “bio-ethics committee” and with “the risk management
department.”

173.  Following the June 1 meeting, there was no communication with Patricia on behalf of

Chalet, nor on behalf of Kerendi until approximately June 26, 2014. Another meeting between

Patricia and Kerendi occurred at that time, and Patricia once again demanded that Lipscomb be
removed from life support. At this time, however, Kerendi did not dispute her or Lipscomb’s right to
terminate life support, but nevertheless continued to refuse to comply with her valid directive. Instead

H

for the first time, Kerendi told Patricia that he wanted Lipscomb to have a “psyche evaluation” to

determine whether Lipscomb was really unable to make decisions for himself. This explanation was

false and pre-textual: Kerendi was easily qualified to make such a determination himself, Kerendi

could himself determine that Lipscomb was in a state that prevented Lipscomb from making decisions

of any kind, that Kerendi and Chalet nursing staff, including its social workers had long since treated

Mr. Lipscomb as unable to meaningfully respond to them or make decisions for himself, and had, with
respect to other health care decisions, sought instruction and followed instructions from Patricia. In
short, no “psych eval” was necessary in order to comply with Patricia’s valid demands regarding her
husband as his legal representative. Moreover, even in the absence of a poWer of attorney, Patricia
had the right as Lipscomb’s wife to act as his surrogate decision maker and to direct the Withdrawal of

life support from Lipscomb; Kerendi’s insistence on a power of attorney (signed or otherwise) was

itself pre-textual.
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174. A Dr. Kenneth M. Karotkin (“Karotkin”) was the neuropsychologist tasked by Kerendi
to interview Lipscomb and to determine whether Lipscomb lacked capacity to make health care
decisions on his own. Kerendi’s delegation to Karotkir'i' was unnecessary given the terms of Probate
Code 4658 (“attending physician” to make determination that a patient lacks capacity to make a health
care instruction) and as stated, Kerendi’s referral to Karotkin was pre-textual for the purpose of
deferring compliance with Patricia’s directive to allow her husband to die. After a brief examination,
Karotkin reported to Kerendi that Lipscomb’s condition was what it appears to everyone else
including Kerendi to be: Lipscomb was found to be unable to communicate, with no cognitive
function, and unable to engage in even the most basic test of cognitive function. This interview and
determination was on June 29, 2014. Nonetheless, even following Kérotkin’s “interview” there is no
further action taken with respect to Patricia’s demand that life support be removed until one day after
Lipscomb’s Medicare benefit for his care at thé Chalet was exhausted on July 16, 2014. That is, it was
not until the day following, or on July 17, 2014, that Chalet nursing staff responded to an order from
Kerendi to start a “morphine drip” into Lipséomb’s vein as a first step in disconnecting Lipscomb’s
ventilator. Otherwise, and until July 16, no action had been taken to allow Lipscomb to die in spite of
Patricia’s demand some 60-70 days earlier. On July 30, 2014, Kerendi ordered Chalet staff to finally
withdraw ventilator support. Lipscomb promptly stopped breathing and died. During the period from
July 17 until July 30, during which Lipscomb was on a morphine drip, there was no impediment of

any sort which would have prevented Chalet staff from withdrawing life support. And during this

‘period Lipscomb was in a state which Chalet nursing staff described to Patricia as an “unarousable

sleep” or an “induced coma.” A

175. Atall timesAduring Patricia’s visits to her dying husband, Chalet staff arranged for a .
security guard to be present to oversee and intrude while Patricia grieved, during what should have
been private time with Lipscomb. This conduct was carried out in reckless disregard of the probability
that Patricia would suffer extreme emotional distress from this intrusion while dealing with normal
emotional distress stemming from having to seek to enforce her and Lipscomb’s wish to terminate his

life.

176.  The motive for Defendants’ failure to respond promptly to Patricia’s demand that
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Lipscomb be taken off life support was purely financial. Lipscomb was admitted to Chalet after a
period of hospitalization lasting more than 3 days. Accordingly, Defendants could expect Medicare
authorities to pay Chalet for up to 100 -days of subacute care at the Chalet at a rate of approximiately
$35,460.00 per month, or more. Only when Medicare benefits had been exhausted (i.e., after 100 |
days) would Kerendi and his co-defendants comply with Patricia’s proper demand. In fact,
Defendants miscalculated the sums they would be paid by Medicare for Lipscomb’s care, and having
failed to receive payments from Medicare, Patricia has allegedly (according to Chalet) incurred a debt
to Defendants in the sum of $17,772.30 after credit for payments from Medicare for Lipscomb’s care
and treatment.

177.  Inhis conduct as.alleged herein, Kerendi and Does 2 — 20 acted as managing agent for
CHA and acted to further CHA’s interest in increasing re{/énue from Medicare by such conduct as
keeping patients alive even when to do so contravenes valid directives from CHA’s patients actiﬁg on
their own or through surrogate decision makers such as the patient’s next of kin of the patient’s agent
pursuant to a durable power of attorney. CHA knew of Kerendi’s conduct and the conduct of Does 1 -
20, as alleged herein, and authorized such conduct, or learned about the conduct after it occurred and
in various ways, ratified said conduct.

178.  Defendants and each of them had a duty to Lipscomb to affirmatively respond to the
directives of Patricia, who at all times following Lipscomb’s admission to the Chalet, held a valid,
operative durable power of attorney for Lipscomb, who by virtue of his cognitive impairment and his
physical condition was unable to make healthcare decisions on his own.

179.  Defendants and each of them knew that at all times following his admission to the
Chalet, Lipscomb was unable to make health care decision on his own, and knew that Patricia’s
durable power of attorney was valid. | A

180.  Rather than follow Patricia’s direction that Lipscomb should be disconnected from life
support, Defendants and each of them initially altered Patricia’s form durable power of attorney
simply by removing the signature page, and then through one pretext after another, causing a sequence
of delays, simply managed to refuse to comply with Patricia’s directive:

181.  The conduct of defendants and each of them denied to Lipscomb care as he had
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182.  The conduct of the defendants, and each 6f<them amounted to an unfair, illegal and
fraudulent business practice. |

143. As a direct result of the conduct by Defendants and each of them, Lipscomb is entitled to
restitution in the sum of $17,500 together with interest as appropriéte, and otherwise according to-
proof at trial.

| 143.  Defendants should be properly enjoined from destroying or altering records, including

powers of attorney entrusted to them, from falsely stating their inability to withdraw life support when
requested to do so by their patients, including requests from patient"s surrogate decision makers such
as next of kin or agents pursuant to a durable power of attorney, where the patient, like Lipscomb, was
unable to make health care decisions for themselves, and from acting on their own conflicting

financial interests at the expense of their duties to at all times act for the benefit of their patients.

WHEREFORE, Plaintiff prays for relief as follows:
a. For general damages on behalf of Lipscomb, notwithstanding the death of Lipscomb,

according to proof.

b. For special damages in the sum of approximétely $17,500 and otherwise according to
proof at trial. |
C. For punitive damages according to proof in respect to the conduct causing injury and

harm to Lipscomb.

d. For general damages according to proof on behalf of Patricia.

€. For punitive damages according to proof in respect to the conduct causing injury and
harm to Patricia.

f. For restitution of the sum of $17,500.

g For an injunction precluding defendants from disregarding valid instructions from
patients or their surrogate decision makers to terminate medical treatment even if doing so may lead to
the death of incapacitated patients.

"
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For such other and further relief as the court may deem just and proper.

" BALISOK & ASSOCIATES, INC.

By:

RUSSELL S. BALISOK\.
Attorneys for Plaintiff
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not a party to the within action; my busmess address is 330 North Brand Boulevard, Suite 702,

PROOF OF SERVICE

STATE OF CALIFORNIA )' ‘
COUNTY OF LOS ANGELES )

I am employed in the County of Los Angeles, State of California. I am over the age of 18 and
Glendale, California 91203.

On May 8, 2017 I served the document described as SECOND AMENDED COMPLAINT
FOR DAMAGES AND INJUNCTIVE RELIEF on all interested parties by enclosing copies thereof

in sealed envelopes addressed as below:

| Kenneth R. Pedroza, Esq. o Counsel for Defendant Farough Kerendi, M.D.

E. Todd Chayet, Esq.
Cole Pedroza LLP

2670 Mission St., Ste. 200
San Marino CA 91108
(626) 431-2787

(626) 431-2788 (fax)

- Scott D. Buchholz, Esq. ' Counsel for Defendant CHA Health Systems,

Victoria G. Stairs, Esq. Inc. and CHA Hollywood Medical Center, L.P.
Evan A. Kalooky, Esq. .

Dummit, Buckholz & Trapp

101 W. Broadway, Ste. 1400

San Diego CA 92101

(619) 231-7738

(619) 231-0886 (fax)

[X] (BY MAIL) I am readily familiar with the practice of Balisok & Associates, Inc. for collection
and processing of correspondence for transmitting via next business day service through USPS.

Under that practice it would be deposited with the United States Postal Service on that same
day with postage thereon fully prepaid at Los Angeles, California, in the.ordinary course of
business. I am aware that on motion of the party served, service is presumed invalid if '
postal cancellation date or postage meter date is more than one day after date of dep051t for
mailing an affidavit.

[X] - (STATE) I declare under penalty of perjury under the laws of the State of California that the -

foregoing is true and correct.

Executed on May 8, 2017 at Los Angele




