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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA  

JAHI MCMATH, a minor; NAILAH 

WINKFIELD, an individual, as parent, as 

guardian, and as next friend of JAHI McMath, 

a minor 

Plaintiffs, 

 

v. 

 

STATE OF CALIFORNIA;  

COUNTY OF ALAMEDA;  et al. 

 

Defendants. 

 

 Case No. 3:15-cv-06042-HSG 

 

 

PLAINTIFF’S SUPPLEMENTAL BRIEF 

TO ADVISE THE COURT OF RECENT 

CALIFORNIA APPELLATE COURT 

DECISION REGARDING JAHI 

MCMATH 

  

 

Date: August 4, 2016  

Time: 2:00 pm 

Judge: The Honorable Haywood S. Gilliam, 

Jr.  

 

Action filed: December 23, 2015 

Trial: Not set. 

  

  Plaintiffs submit this supplemental brief and its corresponding request for judicial 

notice to alert this Court of recent developments in Winkfield v. Rosen, (Alameda County 

Superior Court case no. RG-15760730), a medical malpractice case.  As this Court is aware from 

both parties’ earlier briefings, the Alameda County Superior Court months ago overruled 

demurrers by the Intervening Defendants that addressed issues similar to those at issue in the 

Defendants’ motions to dismiss this case.  On July 12, 2016, the California Court of Appeal 
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issued a written order denying these Intervening Defendants’ writ in the state case and approving 

the state trial court’s refusal to give collateral estoppel effect to the probate court’s earlier brain 

death finding.   

I.  INTRODUCTION 

 Winkfield v. Rosen is a medical negligence action arising from the events that caused 

Jahi McMath’s devastating brain injury in December, 2013. The matter pending before this court 

does not, in any way, seek to advance a medical malpractice action.  The matter currently before 

this Court will require a determination of Jahi’s status as living or deceased and an examination 

of the civil rights that have been denied her since her brain injury.  In contrast, the malpractice 

action does not raise or address any of the causes of action upon which the instant matter is 

based.  The malpractice action will turn on whether the defendants are liable for negligence to 

Jahi or to her family. 

 The issue of whether Jahi McMath is alive or not will not necessarily be resolved in the 

malpractice action.  In that state law tort case, duty, breach and causation must be proven before 

the issue of damages will be addressed. Only at that point might the malpractice court possibly 

address Jahi’s status as live or dead. In other words, the tort case focuses on why Jahi McMath is 

in her current condition and not necessarily what that condition is. The state court will inquire 

into her current neurological status only if duty, breach, and causation are proven to the trier of 

fact.   

 

II. THE CALIFORNIA COURT OF APPEAL’S RECENT ORDER 

 The Intervening Defendants in this case have repeatedly, unsuccessfully, demurred to 

the claims made in the state malpractice case, in part by asserting that Jahi McMath’s personal 

malpractice claims are collaterally estopped by a California probate court’s ruling, in an 

emergency proceeding, that Jahi, in December 2013, exhibited no signs of brain function. Their 

estoppel arguments were denied by the state trial court, and have now been denied by Judges 

Humes, Margulies, and Banke of the California Court of Appeal, in a unanimous decision 

denying the Intervening Defendants’ petition for writ of mandate. The appeals court concurred 
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with the decision of the trial court in the malpractice action, holding that the record is not 

sufficiently developed for that issue to be resolved at the pleading stage.  

 

“Petitioners ask this court to issue a writ of mandate directing the trial court to 

sustain demurrers by UCSF and Dr. Rosen to Jahi's first cause of action for 

personal injury, asserting that it is precluded by the collateral estoppel effect of 

the probate court's earlier finding that Jahi had suffered brain death. Because 

the trial court found the record at the pleading stage was inadequate for a 

collateral-estoppel determination and "may require a more developed 

factual record," we conclude, under these circumstances, that this matter 

should not be resolved at the pleading stage. (See Babb v. Superior Court 

(1971) 3 Cal.3d 841, 851 [writ relief at pleading stage generally disfavored].) 

The petition for writ of mandate or other appropriate relief is denied.” 

 

(UC Benioff Children’s Hospital Oakland, et al. v. Superior Court, Cal. Ct. of 

Appeal. Case no. A147989 (July 12, 2016), emphasis added. Exhibit A to 

Declaration of Christopher Dolan in Support of Plaintiffs’ Request for Judicial 

Notice.) 

 

 The issue before that court was precisely the same estoppel argument on which the 

Defendants in the instant matter have based many of their arguments to this Court. The decisions 

of the state trial and appeals courts run counter to the position which the Defendants have taken 

in this matter and are consistent with the argument which Plaintiffs have raised to this Court. The 

record at the current stage of the instant proceedings is inadequate for this Court fully to assess 

Jahi’s current condition, and in order to do so this Court should allow the parties to develop a 

more developed factual record. But the facts of this case are precisely what the Defendants wish 

this Court never to consider. 

 Although the myriad Defendants in this action will hue and cry that the state 

malpractice court is the proper place to address the issues regarding Jahi’s current neurological 

function, this Court should pay these Defendants no heed. Malpractice cases are the hardest to 

prove of all tort cases with roughly a 75% loss ratio according to the Department of Justice (see 

Exhibits B and C to the Declaration of Christopher Dolan In Support of Plaintiffs’ Request for 

Judicial Notice). Therefore, according to these statistics, there is only a 25% chance that Jahi’s 

status of life or death will ever be decided.  (Bureau of Justice Statistics: Malpractice Trials and 
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verdicts in Large Counties, Exhibit C to Declaration of Christopher Dolan In Support of 

Plaintiffs’ Request for Judicial Notice).   

 Medical malpractice cases, because of their complexity, are among those cases which 

take the longest time to process to verdict. (Bureau of Justice Statistics: Tort Trials and verdicts 

in Large Counties, Exhibit B to Declaration of Christopher Dolan In Support of Plaintiffs’ 

Request for Judicial Notice– note that this study was completed before the budget crisis, which 

has severely curtailed California’s State Court Resources.)  Therefore there is, at best, a 

possibility that Jahi’s status as live or dead will ever be decided in the state court action. Even if 

a jury or judge ever reach this issue, an appeal could drag on for years.   

 Here, time is to the advantage of the Defendants, just as it was back in 2013. They want 

to run out the clock on this teenager’s ability to vindicate her most basic hunam rights. Then, as 

now, Defendants hope that the issues before this Court will be resolved by the cardio-pulmonary 

death of Jahi McMath. If another 3 years passes before this matter reaches a decision, and 

perhaps 2 more before a Court of Appeals decision is rendered, Jahi will be almost 20, although 

this saga began when she was 12. If ever there were a case where Gladstone’s maxim that 

“justice delayed is justice denied” applies, it is here. 

 

III.  CONCLUSION 

 Jahi and her mother should not have to pin their hopes of reunion with their family 

during Jahi’s lifetime on the statistically improbable likelihood that the state court malpractice 

action will resolve the issue of her life.  In the state court action her life is a contingent issue, 

merely a component of the damages prong of the malpractice case, which may only be reached 

after if there is a finding of liability. In this action, by contrast, the question of life or death is 

central and not contingent.   Therefore this court should not dismiss this case and should not stay 

the Federal Action for the years that the state action will require to be resolve. Plaintiffs request 

that this Court, instead, deny Defendants’ Motions to Dismiss and set this matter on a fast track 

for resolution in this Court. 

/// 
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Dated: July 15, 2016     DOLAN LAW FIRM, PC 

 

 

         Signed:    __/s/ Christopher Dolan_____  

                          Christopher Dolan 
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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA  

JAHI MCMATH, a minor; NAILAH 

WINKFIELD, an individual, as parent, as 

guardian, and as next friend of JAHI McMath, 

a minor 

Plaintiffs, 

 

v. 

 

STATE OF CALIFORNIA;  

COUNTY OF ALAMEDA;  et al. 

 

Defendants. 

 

 Case No. 3:15-cv-06042-HSG 

 

 

PLAINTIFFS’ REQUEST FOR 

JUDICIAL NOTICE  

  

 

Date: August 4, 2016  

Time: 2:00 pm 

Judge: The Honorable Haywood S. Gilliam, 

Jr.  

 

Action filed: December 23, 2015 

Trial: Not set. 

 

   

I. INTRODUCTION 

 Plaintiffs respectfully request that the court take judicial notice of the items listed below. 

Judicial notice is appropriate where the fact is not subject to reasonable dispute because it is 

"capable of accurate and ready determination by resort to sources whose accuracy cannot 

reasonably be questioned." Fed. R. Evid. 201(b)(2). Federal courts routinely take judicial notice 

of state court records. Harris v. County of Orange, 682 F.3d 1126, 1132 (9th Cir. 2012); Cachil 

Dehe Band of Wintun Indians v. California, 547 F.3d 962, 968 n. 4 (9th Cir. 2008) (taking 
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judicial notice of state records); United States v. Black, 482 F.3d 1035, 1041 (9th Cir. 2007) 

(noting that a court "may take notice of proceedings in other courts, both within and without the 

federal judicial system, if those proceedings have a direct relation to matters at issue"); Reyn's 

Pasta Bella, LLC v. Visa USA, Inc., 442 F.3d 741, 746 n. 6 (9th Cir. 2006) (taking judicial notice 

of pleadings, memoranda, and other court filings); Asdar Group v. Pillsbury, Madison & Sutro, 

99 F.3d 289, 290 n. 1 (9th Cir. 1996) (court may take judicial notice of pleadings and court 

orders in related proceedings). Judicial notice by a court is mandatory "if requested by a party 

and supplied with the necessary information." Fed. R. Evid. 201(c)(2). This court may properly 

take judicial notice of matters of public record, including the decision and file of another court. 

Therefore, Plaintiff request the court take judicial notice of the following items, which are 

attached to the DECLARATION OF CHRISTOPHER DOLAN IN SUPPORT OF 

PLAINTIFFS’ REQUEST FOR JUDICIAL NOTICE: 

 

1. Exhibit A: Docket report in UCSF Benioff Children's Hospital Oakland et al. v. The 

Superior Court of Alameda County, Case Number A147989, First Appellate District, 

California Court of Appeals.  

 

 The appeal referred to in the docket report, UCSF Benioff Children's Hospital Oakland 

et al. v. The Superior Court of Alameda County, was filed on April 13, 2016 by UCSF Benioff 

Children’s Hospital Oakland and Frederick S. Rosen, M.D. (hereinafter “Intervening 

Defendants”), the two parties who have been granted leave to intervene in the present case. The 

Intervening Defendants are among the defendants in the medical malpractice case, Alameda 

County Superior Court Case Number RG15760730. The Intervening Defendants appealed Judge 

Robert B. Freedman’s order denying their second demurrers. For this Court’s convenience, the 

entirety of the Court of Appeal’s order dismissing the Intervening Defendants’ appeal (the 

penultimate docket entry, which was entered by the court on July 12, 2016) is pasted 

immediately below.  
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 BY THE COURT: In the underlying case, plaintiffs and real parties in interest Latasha 

Nailah Spears Winkfield, Marvin Winkfield, Sandra Chatman, Milton McMath and Jahi 

McMath (Jahi), by and through her Guardian Ad Litum, Latasha Nailah Spears Winkfield, 

brought suit against defendants and petitioners UCSF Children's Hospital Oakland (UCSF) and 

Dr. Frederick Rosen for personal injury, and, in the alternative, wrongful death. Petitioners ask 

this court to issue a writ of mandate directing the trial court to sustain demurrers by UCSF and 

Dr. Rosen to Jahi's first cause of action for personal injury, asserting that it is precluded by the 

collateral estoppel effect of the probate court's earlier finding that Jahi had suffered brain death. 

Because the trial court found the record at the pleading stage was inadequate for a collateral-

estoppel determination and "may require a more developed factual record," we conclude, under 

these circumstances, that this matter should not be resolved at the pleading stage. (See Babb v. 

Superior Court (1971) 3 Cal.3d 841, 851 [writ relief at pleading stage generally disfavored].) 

The petition for writ of mandate or other appropriate relief is denied. Before Humes, P.J., 

Margulies, J., and Banke, J. 

 

2. Exhibit B: U.S. Department of Justice, Office of Justice Programs, Bureau of Justice 

Statistics Bulletin (November, 2004): Civil Justice Survey of State Courts, 2001, Tort Trials 

and Verdicts in Large Counties, 2001. 

3. Exhibit C: U.S. Department of Justice, Office of Justice Programs, Bureau of Justice 

Statistics Bulletin (November, 2004): Civil Justice Survey of State Courts, 2001, Medical 

Malpractice Trials and Verdicts in Large Counties, 2001. 

 

             Respectfully Submitted, 
Dated: July 15, 2016           DOLAN LAW FIRM, PC 

                   

 By:   /s/ Christopher B. Dolan      

               Christopher B. Dolan, Esq.  

               Attorney for Plaintiffs 
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Attorneys for Plaintiff    

JAHI MCMATH, a minor; and 

NAILAH WINKFIELD 

 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA  

JAHI MCMATH, a minor; NAILAH 

WINKFIELD, an individual, as parent, as 

guardian, and as next friend of JAHI McMath, 

a minor 

Plaintiffs, 

 

v. 

 

STATE OF CALIFORNIA;  

COUNTY OF ALAMEDA;  et al. 

 

Defendants. 

 

 Case No. 3:15-cv-06042-HSG 

 

 

DECLARATION OF CHRISTOPHER 

DOLAN IN SUPPORT OF PLAINTIFFS’ 

REQUEST FOR JUDICIAL NOTICE 

  

 

Date: August 4, 2016  

Time: 2:00 pm 

Judge: The Honorable Haywood S. Gilliam, 

Jr.  

 

Action filed: December 23, 2015 

Trial: Not set. 

   

I, Christopher Dolan, declare the following to be true: 

 

1. I am an attorney licensed to practice in the State of California.  I am the Principal at the 

Dolan Law Firm, PC, counsel of record for the Plaintiffs in this matter.  I have personal 

knowledge of the matters stated herein, and could and would testify as stated if called as a 

witness. 

2. I make this declaration in support of Plaintiffs’ Request for Judicial Notice.  
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3. Attached hereto as Exhibit A is a document titled “Appellate Courts Case Information, 

California Courts, The Judicial Branch of California.” This is the complete docket report in 

UCSF Benioff Children's Hospital Oakland et al. v. The Superior Court of Alameda County, 

Case Number A147989, First Appellate District, California Court of Appeals. This appeal is 

referred to in the Intervening Defendants’ pending 12(b)(6) motion. Its pendency apparently was 

one reason given by the Intervening Defendants to justify this Court’s dismissing or abstaining 

from hearing the instant matter. The appeal was dismissed on July 12, 2016, subsequent to the 

date on which Plaintiffs’ opposition to Intervening Defendants’ 12(b)(6) motion was due and 

filed, as reflected in Exhibit A. 

4. Attached hereto as Exhibit B is a publication of the United States Department of Justice, 

Office of Justice Programs, Bureau of Justice Statistics Bulletin (November, 2004), titled Civil 

Justice Survey of State Courts, 2001, Tort Trials and Verdicts in Large Counties, 2001. It was 

accessed on the website bjs.gov on July 14, 2016. The report has been reproduced in its entirety 

without alteration. 

5. Attached hereto as Exhibit C is a publication of the United States Department of Justice, 

Office of Justice Programs, Bureau of Justice Statistics Bulletin (November, 2004), titled Civil 

Justice Survey of State Courts, 2001, Medical Malpractice Trials and Verdicts in Large 

Counties, 2001. It was accessed on the website bjs.gov on July 14, 2016. The report has been 

reproduced in its entirety without alteration. 

 

 I declare under the penalty of perjury, according to the laws of the State of California, 

that the foregoing is true and correct.  

Executed in Martha’s Vineyard, Massachusetts, on the date indicated below. 

 

Dated: July 15, 2016     DOLAN LAW FIRM, PC 

 

 

         Signed:    __/s/ Christopher Dolan_____  

                          Christopher Dolan 
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