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Steven M. McCarthy, Esq., OSB 081030
McCARTHY LAW OFFICES

1265 Highway 51

Independence, OR 97351

(503) 763-1888/2888 fax
Steve@McCarthyl egal.com

Attorney for Plaintiff

UNITED STATES DISTRICT COURT
DISTRICT OF OREGON
EUGENE DIVISION

GARY KRELA, individually and on behalf
of the Estate of GEORGE RAYMOND
KRYLA, and LINDA KRELA,

CASE NO.

COMPLAINT FOR DAMAGES FOR:
1. Wrongful Death
2. Survival Action
3. Elder Abuse
4. Professional Negligence

Plaintiffs,
VS.

)

)

)

)

)

g
FLORENCE KRYLA, aka FLORENCE )
KELLEY, aka FLORENCE GLEASON, aka )
FLORENCE FENTON; SOUTH COAST g
)

;

)

HOSPICE & PALLIATIVE CARE
SERVICES, INC.; THOMAS F.
McANDREW, M.D.; and DOES 1-10,

DEMAND FOR JURY TRIAL

Defendants.

Plaintiff alleges:
|
JURISDICTION AND VENUE

This Court has jurisdiction over this action pursuant to 28 USC 88 1331 and 1332
because the matter in controversy exceeds $75,000 exclusive of interest and costs, and
because the parties are residents of different states. The court also has supplemental
jurisdiction of the state court claims pursuant to 28 U.S.C. 881367, 2201 and 2202..
Plaintiff's state law claims are related to Plaintiff's federal law claims, such that those claims
form part of the same case or controversy under Article 111 of the United States Constitution.

COMPLAINT Page 1
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I
INTRA-DISTRICT ASSIGNMENT
The Eugene Division is the proper venue for the trial of this action, as Defendant
lives in Coos County, Oregon, and all of the facts occurred there. Plaintiff is informed and
believes that most of the witnesses to these facts are also residents thereof.
]
PARTIES

1. Plaintiff Gary Krela is a domicile of the city of Eureka, California, and lived there
at the time of the incidents complained of herein. He is the natural son of George Raymond
Kryla (February 25, 1928 - June 20, 2009, hereinafter “George”), who was at all relevant
times an elder within the meaning of ORS 124.100(2) . Plaintiff Linda Krela is the wife of
Gary Krela, and also a resident of Eureka, California.

2. Defendant Florence Kryla, also known as Florence Kelley, Florence Gleason, and
Florence Fenton, isand at all relevant times mentioned herein was, a resident of Coos County
Oregon. Plaintiffs are informed an believe that she was born January 20, 1935, in Woodward
County, Oklahoma. On August 6, 2005, after a brief relationship with him, she married
George Raymond Kryla in Coos County, Oregon.

3. Defendant South Coast Hospice and Palliative Care Services, Inc., (hereinafter
“South Coast Hospice”) is a corporation duly licensed by the State of Oregon, no.
135256-88, with its principal place of business at 1620 Thompson Road, Coos Bay, Oregon;
and whose agents and employees are mandatory reporters within the meaning of ORS
124.050.

4. Defendant Thomas F. McAndrew, M.D., is a physician duly licensed by the State
of Oregon, no. MD15517, with his principal place of business at 1900 Woodland Drive, Coos
Bay, Oregon, and is a mandatory reporter within the meaning of ORS 124.050. Plaintiffs are
informed and believe that this defendant was at all relevant times the primary health care
provider for Plaintiffs’ decedent.

5. Defendants DOES 1-10, are each responsible in some manner for the injuries and

damages to Plaintiff alleged herein. The true names and capacities of said defendants are

COMPLAINT Page 2
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presently unknown to Plaintiff. Plaintiff is informed and believes and thereon alleges, that
each of them is responsible in some manner for the injuries and damages complained of
herein, and each of them is a mandatory reporter within the meaning of ORS 124.050.
Plaintiff will amend this complaint to add their true names and capacities when the same

have been ascertained.

v
FACTS

6. Plaintiffs enjoyed a positive and close family relationship with George. In April,
2008, Plaintiffs invited him and Defendant to their home in Eureka for Easter. As Easter
approached, George told Plaintiff over the telephone that he could not travel because there
was something wrong. He could not identify exactly what was wrong, but could not leave the
proximity of a toilet.

7. In June, 2008, Plaintiffs visited George in Coos Bay for Fathers' Day. Both
noticed that George was losing weight, but attributed it to aging. Plaintiff, his wife, George,
and Defendant went out to dinner, where George exhibited a good appetite and ate well.
Defendant was concerned about the event because of George's bathroom issues.

8. In November, 2008, Plaintiffs again invited George and Defendant to their home
in Eureka for Thanksgiving. Again, Defendant expressed concern about the trip because
George had something wrong with his bowels and was losing a lot of weight. She advised
Plaintiff that George had undergone a lot of health care testing, but the results were all
inconclusive. In telephone conversations, George told Plaintiff that he was dizzy and would
“fall over like a tree;” but he still had no idea what was wrong.

9. In February, 2009, Defendant invited Plaintiffs to their home for George's
birthday; and said she had something for them to see. When Plaintiffs arrived, Defendant
showed them a paper on the refrigerator from Hospice that George had signed purportedly
signed, stating that Defendant was not to take him to an emergency room or a doctor without
Hospice-approval. Plaintiff believes this was a “Do Not Resuscitate” order or POLST.
George objected to the document, indicating that he never signed it and that he did not

COMPLAINT Page 3
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understand why he could not go to the emergency room; as he had excellent health care
coverage. Atthistime Defendant displayed for Plaintiff a “comfort pack” apparently obtained
by Defendant from a local hospice enterprise, which included morphine. George was
constantly itching his head. Plaintiff then took his father to Thomas McAndrew, George's
family physician, who was fully apprised of the situation and confirmed that George was
under no restriction regarding medical care.

10. During the aforesaid February visit, Plaintiffs stayed for several days. During
this period, Plaintiff learned that over the few years of their marriage, Defendant had been
threatening George with being put in a nursing home. Defendant had arranged for hospice
visits and for an oxygen respirator he didn't need.. George never had respiratory difficulties
and never learned to use or used the respirator. Despite Defendant's assertions to the contrary,
Plaintiff observed George at several meals with a very healthy appetite. Over the period in
Coos Bay, George neither exhibited nor expressed any difficulties whatsoever with balance
or ambulation.

11. During this February visit Defendant complained to Plaintiff about how
miserable she was because George refused to allow her to re-arrange anything in their Flower
St. residence because he wanted it to remain as his deceased wife left it. She voiced multiple
other complaints about George's conduct, and told Plaintiff that eventually something will
happen and she will get a dumpster and throw everything out.

12. Also during this visit, Defendant identified George's medications, including little
brown pills, apparently a laxative, three of which “nearly” killed him, so she reduced his
intake to only two per day. Neither the morphine nor the laxatives were prescribed for him;
or alternatively Plaintiffs are informed and believe that any health care provider, including
South Coast Hospice and Dr. McAndrew, who may have issued any prescription therefore,
was misled by the representations of Defendant.

13. Over the next few months, George related several times on the phone to Plaintiff
that he thought he was being over-medicated and did not know what Defendant was giving
him. Plaintiff is informed and believes that agents of South Coast Hospice

14. Plaintiffs again visited George in mid-June, 2009. He was found in an apartment

COMPLAINT Page 4
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Defendant owns, in a hospital bed, frail, and incoherent. He only could mumble and barely
open his eyes. Defendant said he had been this way for days; and that he was on morphine,
which she at first said was because of pain from an old shoulder injury. When challenged
because of the lack of any prior complaints of shoulder injury, Defendant abandoned the idea
and instead insisted that “He's 81years old and that's reason enough.” Defendant claimed that
the hospice program had prescribed the morphine, but later retracted the allegation, admitting
she did it herself, providing liquid morphine. After she agreed not to give him any more, by
the end of the next day he was perfectly lucid and said he was free of any pain anywhere.

15. During the June, 2009, visit, Plaintiffs' decedent had a nurse from South Coast
Hospice appear at Defendant's apartment. When asked why George was on morphine,
Plaintiffs were told “his body was shutting down, from end-of-life.” Despite the
understanding of the nurse, George had a large appetite, and was vigorously and lucidly
conversational.

16. Plaintiffs discovered that Defendant had misled Dr. McAndrew and South Coast
Hospice personnel into the belief that George was unstable, incoherent, and would not eat.
When Plaintiffs intervened to stop the morphine use, George quickly rebounded into
completely coherent conversation and interaction with them. He announced to Defendant that
he was “sick and tired of her threats” to put him in a nursing home, whereupon she gave him
more Kool-Aid with morphine in it, telling Plaintiffs that was the only way she could control
him.

17. George died June 20, 2009. Defendant told Plaintiffs he was screaming at the
end; and that she had poured the rest of the morphine down the drain. Plaintiffs attended
George's funeral, which was the same day as the reading of his will, wherein he left all of his

worldly possessions to Defendant.

FIRST CLAIM FOR RELIEF AGAINST DEFENDANT
AGAINST ALL DEFENDANTS
(Wrongful Death)

18. Plaintiffs reallege paragraphs 1 through 17 and incorporates the same as though

COMPLAINT Page 5
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fully set forth herein.

19. Defendants and each of them, named and fictitiously named, owed a duty to
George Raymond Kryla of ordinary care under the circumstances.

20. Defendants, and each of them, breached their duty of care by administering or
failing to stop the administration of laxatives, morphine, and other substances

21. As a direct and proximate cause of the foregoing, George Raymond Krela
unnecessary suffering by reason of unnecessary and unhealthful weight loss; by suffering the
harmful effects of morphine; by suffering acute emotional distress; and by suffering untimely
demise and death.

22. Asafurther direct and proximate result of the foregoing, George Raymong Kryla
suffered:

(a) economic damages in such amounts as shall be adduced by proof at the trial
hereof, including, but not limited to health care costs and returns on investments; together
with

(b) non-economic damages in the amount of $5,000,000 as and for his pain, suffering,
and death.

23. As a further direct and proximate result of the negligence of Defendants as
aforesaid, Plaintiffs, and each of them, suffered:

(@  Non-economic damages in an amount not to exceed $1,000,000 for their
suffering and pain, including for the loss of his society, companionship, comfort, and love
caused by his pre-mature death; and

(b)  Economic damages for final expenses, according to proof.

24. The conduct of Defendant Kryla as alleged herein was wilful, knowing,
conscious, deliberate, intentional, malicious, and in conscious disregard for the rights, welfare
and safety of George Raymond Kryla, and therefor Plaintiffs and his estate are entitled to
damages by way of punishment and example, not to exceed $10,000,000 or according to the

determination by a jury according to proof adduced at the trial hereof.

COMPLAINT Page 6
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SECOND CLAIM FOR RELIEF AGAINST ALL DEFENDANTS
(Survivor Action - ORS 30.075)

25. Plaintiffs reallege and incorporate by reference as though fully set forth, the
allegations of Paragraphs 1-24 as if fully set forth herein.

26. Defendants, and each of them, named and fictitiously named, owed George a duty
to adequately care for him.

27. Defendants breached this duty by failing to provide adequate and proper care as
outlined herein.

28. As a direct and proximate result of Defendants' conduct, Plaintiffs' decedent
suffered physical injuries resulting in his death. Prior to his death, Mr. Perez suffered extreme
anxiety, fear, pain and suffering, over the course of time prior to his death when he failed to
receive appropriate medical treatment and was subjected to the abuse of Defendant Kryla
herein; and his estate is therefore entitled to recover compensatory damages as a result of the
anxiety, fear, pain and suffering prior to his death according to Paragraphs 22 and 23 or in an
amount to be proven at trial.

29. Plaintiffs' decedent's estate is entitled to attorney fees and costs pursuant to ORS
30.075(2).

THIRD CLAIM FOR RELIEF AGAINST DEFENDANT KRYLA
(Elder Abuse)

30. Plaintiffs refer to and herein incorporate the foregoing paragraphs 1-29, as
though fully set forth herein.

31. From and after April, 2008, Defendant Kryla engaged in a course of conduct in
acting upon the person of George Raymond Kryla by intentionally, deliberately, and wilfully,
knowingly, unlawfully, and in conscious disregard for the rights, safety, and welfare of
George Raymond Kryla, touched, injured, and violated his rights and his person, over his
objection and without his consent, and within the meaning of ORS 124.100 et seq., by

engaging in a unwanted harmful conduct and abuse within the meaning of ORS 124.005(1)(a,

COMPLAINT Page 7
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b, d) by suffering him to overdoses of laxatives and morphine, for which there was no consent
or justification, and thereby invaded his rights and caused him, by the intentional, deliberate,
and improper touching of his person, to be injured and killed; and by engaging in financial
abuse within the meaning of ORS 124.110.

32. Plaintiffs are informed and believe and thereon allege that Defendant did engage
in the aforesaid conduct, without which the naturally life of George Raymond Kryla would
not have ended.

33. As adirect and proximate result of the foregoing, Plaintiffs and their decedent
suffered the damages herein alleged at Paragraphs 22 and 23.

34. By reason of the conduct of Defendant Kryla, Plaintiffs and their decedent are
entitled to treble damages, attorneys fees, and costs, pursuant to the provisions of ORS
124.100(2) .

FOURTH CLAIM FOR RELIEF
AGAINST DEFENDANTS SOUTH COAST HOSPICE AND McANDREWS
(Professional Negligence)

35. Plaintiffs reallege paragraphs 1 through 23 and incorporate the same by reference
as though fully set forth herein.

36. Each and every employee or staff member of Defendants South Coast Hospice
and Dr. McAndrew were at all relevant times acting within the scope and course of their
employment..

37. Defendants held themselves out as possessing special skills relating to the care
and treatment of elderly persons, and were mandatory reporters within the meaning of ORS
124.060.

38. Defendants owed Plaintiffs' decedent a duty to adequately treat and care for him
with the degree of care, skill and diligence which is used by ordinarily careful professional
in the same or similar circumstances in the community in which they practice or in a similar
community, and according to law. Defendants, as a provider of medical treatment for

vulnerable elders, were also professionally obligated to protect George from harm.

COMPLAINT Page 8
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39. Defendants breached their aforesaid duties in one or more of the following

particulars:
(a) Failing in their duty to use that degree of care, skill and diligence which is used
by ordinarily careful professionals in the same or similar circumstances in the community in

which they practice or in a similar community;

(b) Failing to provide the standard of care for their respective professions in one or
more of the acts or omissions outlined herein in the wrongful death and negligence claims
herein;

(c) Failing to properly train and supervise employees to provide adequate care to
Plaintiffs' decedent, including, but not limited to, the identification of elder abuse within the
meaning of ORS 124.005 and 124.050; and

(d) Failing to monitor and enforce proper policies developed to provide appropriate
care and treatment to patients, including the elderly.

40. As a direct and proximate result of Defendants' failures, George suffered
debilitating injury, distress, drug and laxative overdose, and other physical injuries resulting
in his death. Prior to his death, Mr. Perez suffered extreme anxiety, fear, pain and suffering,
over the course of time when he failed to receive appropriate medical treatment. or
intervention, and therefore his estate is entitled to recover compensatory damages
as a result of his death and the anxiety, fear, pain and suffering prior to his death in an amount
set forth in Paragraph 22, or as proven at trial.

41. As a further result of Defendants DHS's and OSH's negligence, Mr. Perez's estate
Is entitled to recover the pecuniary loss to the estate, including, but not limited to reasonable
charges for burial and memorial services rendered for the decedent, according to Paragraph
23.

DEMAND FOR JURY TRIAL

Plaintiffs herewith demand a trial by jury on all issues in this action.

RIGHT TO AMEND

Plaintiffs reserve the right to amend their complaint to include such additional causes

COMPLAINT Page 9
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of action and defendants as may appear, and to seek punitive damages as the law allows.
PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for Judgment against defendants as follows:

1. On the First and Second Claims for Relief:

(@) for non-economic compensatory damages such as would justly, fairly and
reasonably compensate George Raymond Kryla for disability, pain, suffering and loss of
income during the period he suffered injury to his death, and such as would compensate his
estate, in the amount of $5,000,000 or according to proof;

(b) for economic losses including medical and final expenses necessarily incurred for
doctors’ services, hospital services, nursing services, other medical services, burial services
and memorial services rendered for Plaintiffs' decedent;

(c) for non-economic damages such as would justly, fairly and reasonably compensate
Plaintiffs for the loss of the society, companionship and services of their decedent; and

(d) for punitive damages, if any, which the George Raymond Kryla and Plaintifs
would have been entitled to recover from Defendant Kryla had he lived.

2. On the Third Claim for Relief,

(@) for non-economic compensatory damages such as would justly, fairly and
reasonably compensate George Raymond Kryla for disability, pain, suffering and loss of
income during the period he suffered injury to his death, and such as would compensate his
estate, in the amount of $5,000,000 or according to proof;

(b) for economic losses including medical and final expenses necessarily incurred for
doctors' services, hospital services, nursing services, other medical services, burial services
and memorial services rendered for Plaintiffs' decedent;

(c) for non-economic damages such as would justly, fairly and reasonably compensate
Plaintiffs for the loss of the society, companionship and services of their decedent; and

(d) for treble damages, attorneys fees, and costs pursuant to ORS 124.100; and

(e) for a constructive trust upon the assets or assets derived from the estate of George

Raymond Kryla, for the purpose of avoiding unjust enrichment of Defendant Kryla;
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3. On the Fourth Claim for relief:

(@) for non-economic compensatory damages such as would justly, fairly and
reasonably compensate George Raymond Kryla for disability, pain, suffering and loss of
income during the period he suffered injury to his death, and such as would compensate his
estate, in the amount of $5,000,000 or according to proof;

(b) for economic losses including medical and final expenses necessarily incurred for
doctors’ services, hospital services, nursing services, other medical services, burial services
and memorial services rendered for Plaintiffs' decedent;

(c) for non-economic damages such as would justly, fairly and reasonably compensate
Plaintiffs for the loss of the society, companionship and services of their decedent; and

(d) for costs of suit herein; and

5. For such other and further relief as the Court in the interests of justice deems
appropriate.

Dated: June 18, 2012 McCarthy Law Offices

/s/ Steven M. McCarthy

Steven M. McCarthy, OSB 081030
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