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CAUSE NO. 2015-69681

EVELYN KELLY, INDIVIDUALLY, § IN THE DISTRICT COURT OF
AND ON BEHALF OF THE §
ESTATE OF DAVID §
CHRISTOPHER DUNN §
S
V. § HARRIS CO&@TTY, TEXAS
)
; o
THE METHODIST HOSPITAL § 189TH§I§9 CIAL DISTRICT

)

DEFENDANT, HOUSTON METHODIST HOSPITAL ’$
OBJECTIONS TO PLAINTIFFS’ SUMMARY JUDGMENT EVIDENCE,
MOTION TO STRIKE PLAINTIFF’S SUMMARY JUDGMENT EVIDENCE,
AND MOTION TO CONTINUE HEARING ON
PLAINTIFF’S SUMMARY JUDGMENT

v
TO THE HONORABLE JUDGE OF SAID COU@

D
COMES NOW Houston Methodist H@al f/k/a The Methodist Hospital, objects

to the following summary judgment evidemf%@ irrelevant, hearsay, and because its probative

@)

value is substantially outweighed by the danger of unfair prejudice:
S
* Affidavit of Joseph M. Nixonrattached to a letter to Judge Burke dated July 14, 2017;

e Affidavit of Evelyn K@ttacbed to a letter to Judge Burke dated July 14, 2017;
O
* Video with the filesstame IMG_1580.mov that was on a flash drive enclosed with the
letter to ]udg@@ke dated July 14, 2017; and

QO

* Video wi \e file name IMG_1583.mov that was on a flash drive enclosed with the
letter t ge Burke dated July 14, 2017.

I.
FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff filed her Motion for Summary Judgment on October 7, 2016.! In her

1 See Plaintiff’s Motion for Summary Judgment, attached as Exhibit A.



Motion, Plaintiff claims that TEXAS HEALTH AND SAFETY CODE § 166.046 is
unconstitutional. Plaintiff’s Motion for Summary Judgment does not reference any exhibits,
presumably because Plaintiff believes her due process allegations are not dependent on any
specific facts in this case.?

On July 14, 2017, Plaintiff sent a letter to Judge Burke enclosi&@ﬁﬁ Affidavit of
Joseph M. Nixon, the Affidavit of Evelyn Kelly and a flash drive co&t?@ing two video files
labeled IMG_1580.mov and IMG_1583.mov.> According to ]o%%}@ Nixon’s affidavit, both
video files are of David Christopher Dunn while he was ho@zed at Houston Methodist
Hospital.# Mr. Nixon further states that IMG_lSSO.ng&@aS filmed on December 2, 2015
at 7:51pm and IMG_1583.mov was filmed on Dece@eor 11, 2015 at 1:30pm.> It is not clear
from Plaintiff’s letter to Judge Burke whethe@ntiff intends for these two video files to
serve as summary judgment evidence. P%Qt@%s letter only states that the “affidavits are in
support of our Motion for Summargr ment that was e-filed on October 7, 2016.”¢ Out
of an abundance of caution, De \nt is objecting to the two video files as they were also
sent to Judge Burke in suppo@ﬁ Plaintiff’s Motion for Summary Judgment.

In IMG_lSSO.mo@/Ir. Nixon asks Mr. Dunn two questions. First, he asks if Mr.

o0
Dunn would like M\ ixon and his firm to be his lawyers. Second, Mr. Nixon asked Mr.

Dunn: “Do yo@nt to stay alive?” In IMG_1583.mov, both Mr. Nixon and Ms. Kelly ask

N
21d.

3 See Letter from Brooke A. Jimenez to the Honorable Bill Burke dated July 14, 2017 enclosing the Affidavit
of Joseph M. Nixon, the Affidavit of Evelyn Kelly, and a flash drive containing two video files., attached as
Exhibit B.

4 1d.
5 1d.
6 Id.



Mzt. Dunn if it feels better when his mother moistens his mouth and they also ask Mr. Dunn
to waive goodbye to Mr. Nixon.

Plaintiff’s letter to Judge Burke states that the Affidavit of Joseph M. Nixon and the
Affidavit of Evelyn Kelly are in support of Plaintiff’s “Motion for Summary Judgment that
was e-filed on October 7, 2016.”7 Ms. Kelly’s Affidavit states that “[{@&aehed videos

show Chris’ ability to communicate and desire to be represented rega&d@% this matter by the

O

0,
attorneys who took the case.”8 %@

9

N
Whether or not Mr. Dunn had the ability to com@wicate or be represented by
counsel is not at issue in Plaintiff’s Motion for Summargment.9 Likewise, any response

to the questions posed to Mr. Dunn in the videos @e absolutely no bearing on Plaintiff’s

@

constitutional challenge, which is the onl@e in Plaintif’s Motion for Summary

O

Judgment.10 K
@)

@ 1L
ARGUM&TS & AUTHORITIES

A. The Affidavit of ]osel%Q. Nixon, the Affidavit of Evelyn Kelly, the video file
labeled IMG_1580. and the video file labeled IMG_1580.mov are not
competent sum%@] dgment evidence because they are irrelevant.

)

Summary judgr@t evidence must be presented in a form that would be admissible in
DN

Q.
a trial proceedirﬁ@ Irrelevant evidence is not admissible.!? To be relevant, the evidence

R

71d.

8 Id.

9 See Exhibit A.

10 4.

W Hidalgo v. Surety Sav. & Loan Ass'n, 462 S.W.2d 540, 545 (Tex.1972).
12'TEX. R. EVID. 401.



must be of consequence in determining the action.’> Nothing in the Affidavit of Joseph M.
Nixon, the Affidavit of Evelyn Kelly, the video file labeled IMG_1580.mov and the video
file labeled IMG_1580.mov are of any consequence in determining whether TEXAS
HEALTH AND SAFETY CODE § 166.046 violates procedural due process or substantive due
process. Accordingly, this Court should exclude the Affidavit of Jose@ Nixon, the
Affidavit of Evelyn Kelly, the video file labeled IMG_1580.mov ar&@% video file labeled

O
IMG_1580.mov. @

o\@

B. Even if the video file labeled IMG_1580. mov@d the video file labeled
IMG_1580.mov wete relevant, which they aresnot, their probative value is
substantially outweighed by the danger of un@t prejudice.

As discussed above, the Affidavit of Joseph @Nixon, the Affidavit of Evelyn Kelly,
the video file labeled IMG_1580.mov and tl@eo file labeled IMG_1580.mov have no
bearing on Plaintiff’s claim that TEXAS @@ALTH AND SAFETY CODE § 166.046 violates
procedural due process or substantiv, @@he process. As relevancy is a threshold issue, this
purported summary judgment e\@ ce should be excluded on that reason alone. However,
the video file labeled IMG_l@mov and the video file labeled IMG_1580.mov should also
be excluded under Tex@ules of Evidence 403. A trial court “may exclude relevant

oS0

evidence if its prob@ value is substantially outweighed by a danger of one or more of the

following: unfaitprejudice, confusing the issues, misleading the jury, undue delay or

needlessly pQ:nting cumulative evidence.”!4

13 I4.
14 TEX. R. EVID. 403.



Unfair prejudice refers to “an undue tendency to suggest decision on an improper
basis, commonly, though not necessarily, an emotional one.”" The video file labeled
IMG_1580.mov and the video file labeled IMG_1580.mov have no probative value and
Plaintiff provided these videos in support of her Summary Judgment for the purpose of
eliciting an emotional response. These videos show a critically ill man@sa hospital bed

whose mother asks him if he wants to live. Mr. Dunn’s capacity t @mumcate, through

O

0,
gestures or otherwise, is not at issue in this case. Whether or no&@ Dunn could seemingly

Q

NS
communicate at the time these videos were taken has no bea@ on Plaintiff’s constitutional

SN

challenge. Plaintiff’s only reason for filing these video - to elicit a sympathetic emotional
g y g ymp

@
response from the viewer. Q

Further, at the time that these Video@e taken, Mr. Dunn lacked the requisite
mental and legal capacity to respond to qué&tions asked of him in a legally cognizant manner,
as indicated within the affidavit of his@n treating physician, Aditya Uppalapati, M.D.,'¢ the

D
results of which were verified t %\ a second opinion by a consulting psychiatrist. In his

affidavit, Dr. Uppalapti opin@at:
O

Since October 12, 2@ Mr. Dunn has been unable to participate in his health care
decisions such as ptoviding a review of symptoms or medical history due to his
altered mental g@, intubation and sedation.

is not or d to person, time, place or situation. He cannot communicate. He
cannot attend to any activities of daily living. He does not have the mental capacity
to consent to or make any business, managerial, financial, legal or other decisions.
This incapacity began October 12, 2015 and in reasonable medical probability will
continue until his death.!”

Mr. Dur@ low probability that his mental status will return to his baseline. He

15 Rogers v. State, 991 S.W.2d 263, 266 (Tex. Crim. App. 1999).
16 See affidavit of Aditya Uppalapati, MD, as Exhibit C.
17 See 1d.



Even with this uncontroverted medical testimony, Plaintiffs still believe that the Court, and
jury for that matter, should consider the substance of the videos despite the uncontroverted

medical evidence.

C. The video file labeled IMG_1580.mov and the video file labeled
IMG_1580.mov are hearsay. %

The video file labeled IMG_1580.mov and the video file labele_1580.mov are
hearsay, and cannot be considered by this Court as competent sum\@ judgment evidence.
Pursuant to Texas Rule of Civil Procedure Rule 166a, comp@@summaty judgment proof
includes affidavits, deposition testimony, authenticated @zdﬁed documents and certain
discovery responses.!’® These two videos do not @@% of these categories of evidence.

Hearsay statements cannot constitute competenb@nmary judgment evidence.!'” Therefore,

this Court should not consider these two vic@es as summary judgment evidence.

O11L
MOTIOl\@@DR CONTINUANCE

Plaintiff is seeking leave&outt to set her Motion for Summary Judgment on
August 18, 2017, the same c@s Houston Methodist’s Motion for Leave and to Dismiss
are set for hearing. Plair@%’? Motion for Leave is presently set for August 11, 2017. In the
event this Honorab c %urt grants Plaintiff’s request for leave and determines the videos to
be competent @mary judgment evidence, Houston Methodist requests a continuance of
the hearing@that it can obtain deposition testimony from Ms. Kelly regarding the facts

stated in her affidavit and the events and circumstances surrounding the videos in question.

18 TEX. R. CIV. P. 1662
19 Southland Corp. v. Lewis, 940 S.W.2d 83, 85 (Tex. 1997).



Specifically, Houston Methodist seeks the deposition testimony of Evelyn Kelly to
determine the basis for her statements contained within her affidavit. Houston Methodist
has requested Ms. Kelly’s deposition previously, but such requests were improperly denied.
Without Ms. Kelly’s deposition, Defendant cannot properly prepare its response and defense

S

to Plaintiff’s Motion for Summary Judgment.

@
Therefore, Pursuant to TRCP 166a(g), Houston Methodist reg&g‘i%s a continuance of
)
the hearing on Plaintiff’s Motion to provide it with time to secui@e deposition testimony
NS
of Plaintiff, Evelyn Kelly. \@

PRAVER

WHEREFORE  PREMISES CON@ERED Defendant ~ HOUSTON
METHODIST HOSPITAL F/K/A TH@QETHODIST HOSPITAL’S  respectfully
request that this Court GRANT its Ol@e@ons to Plaintiffs’ Summary Judgment Evidence,
disregard this evidence, and GRANIits Motion for Continuance of Plaintiff’s Motion for

Summary Judgment Hearing, a@)t any such other and further relief to which Defendant

shows itself justly entitle (@Q
\J

@ Respectfully submitted,
@ SCOTT PATTON PC
@ By:_/s/Dwight W. Scott, Jr.

DwIGHT W. SCOTT, JR.

Texas Bar No. 24027968
dscott@scottpattonlaw.com
CAROLYN CAPOCCIA SMITH
Texas Bar No. 24037511
csmith@scottpattonlaw.com

3939 Washington Avenue, Suite 203




Houston, Texas 77007
Telephone: (281) 377-3311
Facsimile: (281) 377-3267

ATTORNEYS FOR DEFENDANT,
HOUSTON METHODIST HOSPITAL
f/k/a THE METHODIST HOSPITAL

N
SN
©\@

O

I hereby certify that a true and correct copy of the for@ng document has been

CERTIFICATE OF SERVICE

served on all counsel of record pursuant to Rule 21a, Texas @ of Civil Procedure, on this
the 8th day of August, 2017. . @}

N
N
@
V'ia E-zy‘z/e@
James E. “Trey”%: inor, 111

Trey.trainor(@dkerman.com
AKERMAN, LLP

700 Lava&treet, Suite 1400
Au@ , Texas 78701

@&gﬁ Via E-file
@ Joseph M. Nixon
%Ioe.mxon@akerman.com
QB Brooke A. Jimenez
©© rook.jimenez(@akerman.com

N\ 1300 Post Oak Blvd., Suite 2500

o@ Houston, Texas 77056
O
% Via E-File
@Q Emily Kebodeaux
@ ekebodeaux(@texasrighttolife.com
TEXAS RIGHT TO LIFE

9800 Centre Parkway, Suite 20
Houston, Texas 77036

/ s/ Dwight W. Scott, [r.
DWIGHT W. SCOTT, JR.




