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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

SACRAMENTO DIVISION

JONEE FONSECA, AN INDIVIDUAL
PARENT AND GUARDIAN OF ISRAEL
STINSON, A MINOR,

Plaintiff,

KAREN SMITH, M.D. IN HER OFFICIAL
CAPACITY AS DIRECTOR OF THE
CALIFORNIA,

Defendant.

2:16-cv-00889-KIM-EFB

NOTICE OF MOTION AND MOTION
TO DISMISS SECOND AMENDED
COMPLAINT

Date: October 7, 2016

Time: 10:00 a.m.

Courtroom: 3

Judge: Hon. Kimberly J. Mueller
Trial Date: none set

Action Filed: May 9, 2016

TO ALL PARTIES, THEIR COUNSEL OF RECORD, AND THE CLERK OF THE

COURT:

PLEASE TAKE NOTICE THAT on October 7, 2016 at 10:00 a.m., or as soon thereafter as

the matter may be heard before the Honorable Judge Kimberly Mueller in Courtroom 3 of the

United States District Court for the Eastern District of California, located at 501 I Street,

Sacramento, California 95814, defendant Karen Smith, M.D., Director of the California
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Department of Public Health, will move this Court to dismiss without leave to amend plaintiff’s
second amended complaint, pursuant to Federal Rules of Civil Procedure 12(b)(1) and (6).

This motion to dismiss is brought on the grounds that there is no case or controversy and
plaintiff does not have standing to pursue this matter; therefore, the court lacks jurisdiction to
hear plaintiff’s complaint. The motion is also brought on the ground that plaintiff fails to state a
claim for relief. This motion is based on this Notice, the Memorandum of Points and Authorities,
the Request for Judicial Notice filed in support of this motion, the papers and pleadings on file in
this action, and upon such matters as may be presented to the Court at the time of the hearing.

Pursuant to the honorable Judge Mueller’s standing orders, defendant contacted
plaintiff in an effort to meet and confer regarding the underlying merits of defendant’s motion to
dismiss. On July 8, 2016, and again on August 26, 2016, the parties met and conferred
telephonically and by electronic mail. Plaintiff has not committed to address the numerous
deficiencies outlined in defendant’s motion to dismiss. As such, defendant is forced to bring this

motion to dismiss.

Dated: August 31, 2016 Respectfully Submitted,

KAMALA D. HARRIS

Attorney General of California
ISMAEL A. CASTRO

Supervising Deputy Attorney General

/s/ Ashante L. Norton

ASHANTE L. NORTON
Deputy Attorney General
Attorneys for Defendant
SA2016102013
12408549.doc
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KAREN SMITH, M.D. IN HER OFFICIAL
CAPACITY AS DIRECTOR OF THE
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Date: October 7, 2016
Time: 10:00 a.m.
Dept: 3
Judge: Hon. Kimberly J. Mueller

Trial Date: none set
Action Filed: 5/9/2016

Memorandum of Points and Authorities in Support of Motion to Dismiss Second Amended Complaint (2:16-cv-
00889-KJM-EFB)




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:16-cv-00889-KIM-EFB Document 68-1 Filed 08/31/16 Page 2 of 26

TABLE OF CONTENTS

Page
Memorandum of Points and AUthOTIHIES ........ccoveiiriiiiiiieiiiie et 1
INEEOAUCLION ...t ettt ettt e et e e et e e st e e st e e sbeeeeas 1
Legal and Factual Background..............cccciiiiiiiiiiiiiiiiie et e e 3
L. The California Uniform Determination of Death Act .........cccoceevviiiiiniiiiniicnnnnen. 3
II. Factual Background............ccooiiiiiiiiiiiiiieeeeeee et 4
ML Overview of State and Federal Court Proceedings............cccceevviviieiiiiiiriiniiieeenn. 5
A. Placer County SUperior COUTT........ccuviieeeriiieeeeniiieeeeriiieeeeriieeeeesireee e 5
B. Eastern District And The Ninth Circuit Court of Appeal............cccuveeennn. 5
C. Los Angeles SUPErior COULt .........ccocuviiieeiiiiiieeeiiiieeeeeiiieeeeeieeeeeeiieee e 6
IV.  Plaintiff’s Current Claims Before This Court..........coocvieviiiiiniieiniiieniieeiieenen, 7
STANAAT ...ttt ettt et e et e et e et e 7
F N 44011101 1L AP PUT SRR PPPPP 7
L There is No Justiciable Controversy; Plaintiff Now Seeks an Improper
AQVISOTY OPINION. Leeieiuiiiiieeiiiiieeeeiiieeeeeieeeeeetaeeeeeaeeeeesabaeeeesasreeeeasraeeeennseeess 9
II. Plaintiff Lacks Article III Standing Because The Director Has Not Caused
Plaintiff Harm Nor Will a Favorable Outcome Redress Plaintiff’s Alleged
TIJUTY et et ettt e 10
A. Plaintiff fails to allege a sufficient nexus between Israel’s death and
ANY STATE ACHIOM. .eeeuetieeiiieeeiiie ettt e et e et e et e e eesibeeesabeee e 11
B. A favorable decision would not redress plaintiff’s alleged injury............ 11
I1I. The First and Second Causes of Action Fail to State a Claim Against The
Director and Should be DiSmiSSed .........ccocuviiriiiiiniiiiiiiieiiee et 12
A. California’s Procedures are Constitutionally Sufficient.......................... 13
1. Plaintiff’s facial challenge lacks merit. ............coccvvveeeriiiiennnnnnee. 13
2. Plaintiff’s “as applied” challenge fails. ..........ccoooviiriieinneennnn. 14
B. Plaintiff’s Substantive Due Process Allegations Fail to State a
CIAIIMNL Lottt st e 15
IV.  The Complaint’s Third Cause of Action for Deprivation of Right to Life in
Violation of The California Constitution Also Fails to State a Claim.................. 17
V. CUDDA Does Not Violate Plaintiff’s Right to Privacy and Therefore the
Fourth and Fifth Causes of Action Should be Dismissed............ccoocveeiriieenneenn. 17
VI.  “As Applied” Claims in the First and Second Causes of Action are Barred
by The Rooker-Feldman DOCIINe..........c.uevveeriiiiiieiiiiieeeeiiiiee e 18
COMCIUSION. ¢ttt ettt et e e bttt et e e ettt e eab et e sab e e e s abeeesabteesabteesabaeesnaneas 20
i

Memorandum of Points and Authorities in Support of Motion to Dismiss Second Amended Complaint (2:16-cv-

00889-KIM-EFB)




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:16-cv-00889-KIM-EFB Document 68-1 Filed 08/31/16 Page 3 of 26

TABLE OF AUTHORITIES

Page

CASES
Adams v. Johnson

355 F.3d 1179 (9th Cir. 2004) ...ueeeeiiiieeieeeeeee ettt ettt s 7
Aetna Life Ins. Co. of Hartford, Conn. v. Haworth

300 U.S. 227 (1937) ettt ettt ettt e s 9,10
Allah v. Superior Court

871 F.2d 887 (9th Cir.1989) ..t 18
Ashcroft v. Igbal

556 ULS. 662 (2009)....ccimiiieiiiieeiiee ettt ettt et et e e s 7
Bianchi v. Rylaarsdam

334 F.3d 895 (9th Cir. 2003) ...eeeiuiiieiiieieiiie ettt ettt sttt 18, 19
Biodiversity Legal Found. v. Badgley

309 F.3d 1166 (9th Cir. 2002) ....eeiuiieiieeiieeite ettt ettt ettt et ebee e e seeeeaeeeane 10
Cantrell v. City of Long Beach

241 F.3d 674 (9th Cir. 2001) ..eeueieiiieeiieeiee ettt ettt et ettt et e 10
Carnohan v. United States

616 F.2d 1120 (1980)..cuiieeeiiieiiieeette ettt ettt et e s 16
Collins v. Harker Heights

503 ULS. 115 (1992) ittt ettt et 15
Cook Inlet Treaty Tribes v. Shalala

166 F.3d 986 (9th Cir. 1999) ....ciiniiiiieeee et 9
Cruzan by Cruzan v. Dir., Missouri Dep’t of Health

497 ULS. 261 (1990)....eiieieeeeeee ettt et ettt e et 16
Dority v. Superior Court

145 Cal. APP. 3d 273 (1983) oottt e 4,5,13, 14
Fayerv. Vaughn

649 F.3d 1061 (9th Cir. 2011) (PET CUTIAIM) ....eeeeeiiiiieeeiiiiieeeeiiieeeeeieieeeeeireeeeeeibeeeeeeereeeeennes 7
Fotiv. City of Menlo Park

146 F.3d 629 (9th Cir. 1998) ...ttt e 13
Hoye v. City of Oakland

653 F.3d 835 (9th Cir. 20T 1) .eeiiieiiieiieeeee e e 13, 14

i

Memorandum of Points and Authorities in Support of Motion to Dismiss Second Amended Complaint (2:16-cv-
00889-KJM-EFB)




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:16-cv-00889-KIM-EFB Document 68-1 Filed 08/31/16 Page 4 of 26

TABLE OF AUTHORITIES

(continued)
Page

Kremer v. Chemical Const. Corp.

456 ULS. 461 (1982)...ieiieeett ettt ettt e et e et e e e saee e 13
Lazy Y Ranch Ltd. v. Behrens

546 F.3d 580 (9th Cir. 2008) ...cccuuiiiiiiieiiiieeiiee ettt ettt ettt et e et e et e e e e s 7
Linda R.S. v. Richard D.

AT0 ULS. 014 (1973) ettt et ettt e ettt e et eeniaee e saaeeeas 11
Lujan v. Defenders of Life

504 TULS. 555 (1992) ettt et et 11
Maryland Cas. Co. v. Pacific Coal & Oil Co.

12 ULS. 270 (T941) ettt ettt et et e e e e es 9
Mathews v. Eldridge

424 ULS. 319 (1970) ettt ettt ettt e e e e 13
McQuillion v. Schwarzenegger

369 F.3d 1091 (9th Cir. 2004) ...ceeeieiieeiieeeteeite ettt ettt ettt tee st e eaeebeeenbeesaneens 9
Native Vill. of Kivalina v. ExxonMobil Corp.

696 F.3d 849 (Oth Cir. 2012) .cueeieiiieiieeieeiee ettt et et 12
Noel v. Hall

341 F.3d 1148 (9th Cir. 2003) ...eeeiiieiieeiieete ettt ettt ettt et et e et e st e eiee e 19
North Star Int’l v. Ariz. Corp. Comm’n

720 F.2d 578 (9th Cir. 1983) ...ueiiiiieiieeiie ettt ettt et e e ens 7
Protectmarriage.com — Yes on 8 v. Bowen

752 F.3d 827 (Oth Cir. 2014) .ottt et et 10
Roe v. Wade

AT0 ULS. 113 (1973 ittt ettt et e ettt e et e e niaeeesaaeee e 17
Ruvalcaba v. City of L.A.

167 F.3d 514 (9th Cir. 1999) ..ttt e 9,10
Sanchez v. City of Fresno

914 F. Supp. 2d 1079 (E.D. Cal. 2012)c..ciiiiieeiieeieeiieeieeeeee ettt 17
Schroeder v. McDonald

55 F.3d 454 (9th Cir.1995) ettt 19

il

Memorandum of Points and Authorities in Support of Motion to Dismiss Second Amended Complaint
(2:16-cv-00889-KIM-EFB)




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:16-cv-00889-KIM-EFB Document 68-1 Filed 08/31/16 Page 5 of 26

TABLE OF AUTHORITIES

(continued)
Page

U.S. v. Salerno

AT ULS. 739 (1987 ittt ettt ettt e e et e e e ettt e e e e s tba e e e e e ebaeeeeensbaeaeesnssaaeeas 13
Washington Envtl. Council v. Bellon

732 F.3d 1131 (9th Cir. 2013) ittt ettt e e e e e e enraeeennaeeenns 12
Washington v. Glucksberg

S2T ULS. 702 (1997 ) ettt ettt ettt e ettt e e et e e e ettt e e e enbbeeeeesbbaeeeensseaeaannes 15
Watison v. Carter

668 F.3d 1108 (9th Cir. 2012) .eccueviieiiieeeiie ettt e tre e e tve e e ibeeesnvaeesnsaeeenseeas 7
Wisconsin v. Yoder

406 ULS. 205 ...ttt et e e et e e e et e e e et e e e e et bee e e e tbaeeeeaatbbeeeeetbaeeeeenraaeans 16
Wolfson v. Brammer

616 F.3d 1045 (9th Cir. 2010) ..cccveieiiieeeiiee ettt siree e e e sve e e sre e e snraeesnsaeeensaeeenns 11
Worldwide Church of God v. McNair

805 F.2d 888 (Fth Cir.1986) .....eeiieeeiiiiie ettt ettt e e et e e e e ebaee e e enbeaeaennes 19
STATUTES
United States Code Title 42

§ 130 S e e e ettt e e e tba e e e e e abaee e e e tbteeeeanbaeeeeenraaeeeennees 6
Federal Rule of Civil Procedure 12(b)(6) ......ccccuvriiiiiieeeeeeiieeeeee ettt e e 7
California Health and Safety Code..........uiiiiiiiiiiiiiie et 1,4

§ T 1800ttt e et e e e ettt e e e e tbt e e e e e nbaee e e e tbbeeeeanbaeaeeenbaeeeeennees 1

§ TLBO(@) . uuurrrieeeeeee ettt ettt e e e e e e e e e e e e e et e e e e e e e e e aaabraaraaaeeeeaaanaaaees passim

§ T L8 ettt e e et e e ettt e e e e b aee e e e tbteeeeanbaeaeeenraeeeeennees 4

A B TSRO PUPRUPRI 4,14

N R 3 RO SUU PRSP 4

N R 3 ) USSR 14

§ L2544 (D) weeeeeeiiie ettt e et e e et e e e et ba e e e ettt e e e enbbaeeeennbaaeeeennees 14

§ L254.4(C)(2) ceeerieee ettt ettt e e et e e e e ba e e e et te e e e nbbaeeeenbaeeeeennees 14

v

Memorandum of Points and Authorities in Support of Motion to Dismiss Second Amended Complaint
(2:16-cv-00889-KIM-EFB)




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:16-cv-00889-KIM-EFB Document 68-1 Filed 08/31/16 Page 6 of 26

TABLE OF AUTHORITIES

(continued)
Page

California Probate Code

§ 4050 (D) ettt ettt e ettt s e e nareees 16
CONSTITUTIONAL PROVISIONS
California Constitution

ATHICIE I, § Laeeeeiiiiiie e e e e e e e e e e e e e e et r e e e e e e e e e s e narraaaeaaaaeaas 17
United States Constitution

ATHICIE TIL, § 2 .ottt ettt et e 9,10

AMENd. XTIV, § 1 oo e e e e e e e e e e et aaraaaaaeas 2,15

A%

Memorandum of Points and Authorities in Support of Motion to Dismiss Second Amended Complaint
(2:16-cv-00889-KIM-EFB)




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:16-cv-00889-KIM-EFB Document 68-1 Filed 08/31/16 Page 7 of 26

MEMORANDUM OF POINTS AND AUTHORITIES

INTRODUCTION

Three decades ago, California enacted the Uniform Determination of Death Act (Act or
CUDDA), which modified the definition of death to conform with the definition adopted by the
National Commission on Uniform State Laws. The Act defines death as either “(1) irreversible
cessation of circulatory and respiratory functions, or (2) irreversible cessation of all functions of
the entire brain, including the brain stem...” Cal. Health & Safety Code § 7180 et seq.' The Act
requires that any determination of death be made by physicians in “accordance with accepted
medical standards,” and in the event of a brain death diagnosis, confirmed by an independent
physician. See § 7180(a); see also § 7181. The Act is silent concerning the medical criteria for
determining death and post-mortem decisions about whether or not to continue artificial life-
sustaining measures. As described in more detail below, this is legally significant: plaintiff’s
claims fail because the alleged injuries are not caused by CUDDA or any state action, but rather
by the decisions of individual physicians.

Following a series of unfortunate circumstances, in April 2016, Israel Stinson’s
attending physician determined that he suffered irreversible brain death and pronounced him dead.
As required, the determination was made in accordance with accepted medical standards and
confirmed by an independent physician. Since that time, plaintiff Fonseca has petitioned both
state and federal courts attempting to reverse that determination. The gravamen of each case was
the same: plaintiff did not believe that Israel was deceased and sought an order in one fashion or
another to reverse the determination of death.

Following the first state court ruling affirming that Israel is deceased, plaintiff filed this
action contending that the uniform definition of death is contrary to her personal beliefs and
violates the state and federal Constitutions. In the operative Second Amended Complaint (SAC),
plaintiff asks this Court to strike down the uniform definition adopted by the medical community

as well as nearly every other state. Plaintiff contends that CUDDA deprived Israel of life without

" All further statutory references are to the California Health and Safety Code, unless
otherwise noted.

1
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due process and her right to make decisions on Israel’s behalf in violation of the Fifth and
Fourteenth Amendments of the United States Constitution, and the right to privacy as guaranteed
by the United States and California Constitutions. Plaintiff’s complaint for declaratory and
injunctive relief should be dismissed for a number of reasons.

Foremost, there is no longer a case in controversy. On August 25, 2016, Israel was
removed from life support and all circulatory and respiratory functions irreversibly ceased. Thus,
there is no longer any dispute that he is deceased and plaintiff’s claims are moot.

Next, even if the court determines that there remains a justiciable controversy, plaintiff does
not have standing to pursue this action. Plaintiff’s chief complaint is that physicians had
determined that Israel is dead, when she believed he was not. She attacks the process by which
death is determined and alleges that she lacked an adequate opportunity to challenge that
determination. Because the decisions of which plaintiff complains are made by physicians in
accordance with medical standards, plaintiff cannot establish that CUDDA itself caused the injury
at issue (the medical determination that Israel is deceased). Additionally, because this critical
determination was based upon prevailing medical standards, the declaration that CUDDA is
unconstitutional would not have reversed that determination. The lack of redressability is fatal to
plaintiff’s claims.

Even if plaintiff has standing, her claims fail as a matter of law. Plaintiff’s First, Second
and Third Causes of Action contend that CUDDA deprived Israel of life and plaintiff of her right
to make decisions on his behalf. Again, because CUDDA is definitional only, and the decisions
at issue are made by physicians in accordance with accepted medical standards, plaintiff cannot
demonstrate that the Director — via CUDDA— deprived Israel or plaintiff of any liberties
secured by United States or California Constitutions. Additionally, plaintiff fails to allege facts
showing that CUDDA is facially unconstitutional, or that she has been denied any process due
under the circumstances.

Further, plaintiff’s Fourth and Fifth claims for violation of privacy are also without merit.
When balanced against the competing state interests, plaintift’s assertion that she, as Israel’s

proxy, was entitled to dictate medical decisions %nder the circumstances fails as a matter of law.

Memorandum of Points and Authorities in Support of Motion to Dismiss Second Amended Complaint (2:16-cv-
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Finally, plaintiff’s “as applied” challenges to the determination of death are barred by the
Rooker-Feldman doctrine because they constitute a collateral attack on an underlying state court
judgment upholding the physicians’ determination that Israel is deceased.

Because plaintiff’s claims cannot be cured by any further amendment, the complaint

should be dismissed with prejudice.

LEGAL AND FACTUAL BACKGROUND

L THE CALIFORNIA UNIFORM DETERMINATION OF DEATH ACT

The Uniform Determination of Death Act, the act upon which CUDDA is modeled, was
approved by the National Conference of Commissioners on Uniform Laws in 1980. Request for
Judicial Notice (RJN), Ex. B; see also, 14 Witkin, Summary 10th Wills § 11 (2005). The
definition of death codified by the Uniform Act is the result of the agreement between the
American Bar Association (ABA) and the American Medical Association (AMA). RIJN, Ex. B, at
3. It was enacted with understanding that it “does not concern itself with living wills, death with
dignity, euthanasia, rules on death certificates, maintaining life support by beyond brain death in
cases of pregnant women or of organ donors, and protection of the dead body.” Id., at 4. The
drafters intended that those post-mortem determinations “are left to other law.” Id. Further, the
uniform act does not comment on “acceptable medical diagnosis or procedures;” it offers nothing
more than “the general legal standard for determining death,” and not the medical criteria for
doing so. Id.

CUDDA was enacted in 1982 to conform to the uniform definition. RJN, Ex. A, at 1.
CUDDA specified requirements relating to the independent confirmation of brain death and the
maintenance of medical records in the event of a brain death determination. Id., at 3-5.> The
need for a uniform definition arose as a result of advances in technology that make it possible to

have cardio-respiratory function aided by equipment even though the brain had ceased to function.

? Prior to CUDDA, the definition adopted by California referred only to brain death. RIN,
Ex. A, at 1 (death is “a person who has suffered a total and irreversible cessation of brain function
....7). AB 2004 added to California law, the common law definition of cessation of cardio-
respiratory functions and conformed to the definition used by other jurisdictions which included
both definitions. /d. Therefore, California recognized that brain death is death prior to
CUDDA'’s enactment.

3
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Id., at 3. CUDDA aimed to resolve the “potential disparity between current and accepted
biomedical practice and existing law.” Id., Ex. A, at 3.

CUDDA also contains a number of patient protections. It requires “independent
confirmation by another physician” when an individual is pronounced dead by determining that
the individual has sustained irreversible cessation of brain function. § 7181. In the event organs
are donated, the physician making the independent confirmation cannot participate in the
procedures for removing or transplanting the organs. § 7182. Additionally, complete medical
records shall be “kept, maintained, and preserved” with respect to the determination of brain
death. § 7183. And, following determinations of death under CUDDA, families must receive a
reasonable period of accommodation. § 1254.4.°

In the event a disagreement exists concerning the determination of death, judicial review is
available by filing a petition with the superior court. See Dority v. Superior Court, 145 Cal. App.
3d 273, 280 (1983) (“The jurisdiction of the court can be invoked upon a sufficient showing that
it is reasonably probable that a mistake has been made in the diagnosis of brain death or where
the diagnosis was not made in accord with accepted medical standards.”) Additionally, a person
may seek to correct errors stated in a registered certificate of death by complying with the process
contained in § 103225 et seq.

11. FACTUAL BACKGROUND

On April 1, 2016, Israel suffered a severe asthma attack and was taken to Mercy General
Hospital where he was placed on a breathing machine. SAC q 6. He was eventually transferred
to University of California, Davis Medical Center (UC Davis). Id. After a series of tests,
physicians at UC Davis concluded on April 10, that Israel suffered brain death. SAC §] 19. The

following day, Israel was transferred to Kaiser Permanente Roseville Medical Center (Kaiser). /Id.

? Section 1254.4 provides: “A general acute care hospital shall adopt a policy for
providing family or next of kin with a reasonably brief period of accommodation, ... from the
time that a patient is declared dead by reason of irreversible cessation of all functions of the entire
brain, including the brain stem, in accordance with Section 7180, through discontinuation of
cardiopulmonary support for the patient. During this reasonably brief period of accommodation,
a hospital is required to continue only previously ordered cardiopulmonary support. No other
medical intervention is required.”

4
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9 20. Kaiser physicians, following all procedures recommended by the American Academy of
Pediatrics and the Society of Critical Care Medicine, determined that Israel was brain dead. Id.

99 21-23. Israel’s attending physician, Dr. Michael Steven Myette, completed the physician’s
certification portion of the death certificate attesting that as of April 14, 2016, Israel was deceased.

1d., 136.

III. OVERVIEW OF STATE AND FEDERAL COURT PROCEEDINGS

A. Placer County Superior Court

Following Dr. Myette’s determination that Israel was deceased, plaintiff initiated Israel
Stinson v. UC Davis Children’s Hospital; Kaiser Permanente Roseville, Case No. S-CV-0037673.
Styled as an application for a temporary restraining order directed at Kaiser, plaintiff requested
time to find a physician to conduct an independent medical examination pursuant to § 7181. ECF
No. 14-2. Plaintiff asserted that in accordance with Dority, “the court has jurisdiction over
whether a person is ‘brain dead’ or not pursuant to [CUDDA].” Id., at 5:13-15. The court issued
a temporary restraining order (TRO) requiring Kaiser to maintain life support. ECF No. 14-3.
The TRO was extended over two weeks to afford plaintiff time to secure an independent
examination or relocate Israel. See ECF. No. 14-5, 14-7, 14-11.

The matter was reconvened on April 29, 2016, during which the court concluded that “a
determination of death [] has been made in accordance with accepted medical standards under
[Section] 7181....” ECF 14-8, 75:21-76:9. The court determined that CUDDA had been
complied with and ordered the petition dismissed. ECF 19-1, 2:5-6. Plaintiff did not appeal.

B. Eastern District and the Ninth Circuit Court of Appeal

On April 28, 2016, plaintiff filed this action against Kaiser alleging claims under the federal
Constitution, the federal Rehabilitation Act, and the Americans with Disabilities Act. ECF No. 1.
The court granted a temporary restraining order. ECF No. 23.

On May 2, 2016, the court dismissed plaintiff’s complaint. ECF No. 23. The following day,
plaintiff amended the complaint to include the Director and asserted five claims: Deprivation of
Life in Violation of Due Process (against all defendants); Deprivation of Parental Rights in

Violation of Due Process (against all defendants%; violation of the Emergency Medical Treatment
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and Active Labor Act (42 U.S.C § 1395dd et seq.) (against Kaiser); and violation of the right
privacy under the United States Constitution and in violation of the California Constitution
(against all defendants). ECF No. 29. The complaint sought, among other things, an order
preventing Kaiser from removing life-sustaining support and a declaration that CUDDA is
unconstitutional on its face. Id., at 17-18.

On May 6, 2016, plaintiff filed a motion for preliminary injunction against Kaiser seeking
an order restraining Kaiser from removing ventilation from Israel. ECF No. 33. Kaiser opposed
the motion and the matter was heard on May 11, 2016. The court issued an order denying the
motion on May 13, 2016. Id., No. 48.

Plaintiff filed a notice of interlocutory appeal on May 14, 2016 seeking relief from the
Order denying the motion for preliminary injunction. ECF No. 49. Plaintiff also requested an
order requiring Kaiser to continue the life support until plaintiff could locate another facility to
care for Israel. See id. No. 55. The Ninth Circuit stayed dissolution of this court’s TRO to afford
it time to review the matter. /d. Days later, plaintiff withdrew the motion as Israel was flown to a
facility out of the country. ECF 60, SAC 442. The appeal was thereafter dismissed.

C. Los Angeles Superior Court

On August 6, 2016, Israel returned to the United States and was admitted to Children’s
Hospital, Los Angeles (CHLA). RIN, Ex. C, at 3:19-21. On August 16, 2016, plaintiff was
informed that the hospital intended to remove Israel’s ventilator. /d., at 4:3-4. On August 18,
2016, plaintiff initiated Israel Stinson v. Children’s Hospital Los Angeles, Los Angeles County
Superior Court Case No. BS164387, alleging that CHLA violated CUDDA by failing to obtain or
permit an independent evaluation. /d., Ex. C. The court issued a TRO requiring the CHLA to
refrain from removing Israel from the ventilator and to cooperate with plaintiff to facilitate an
independent evaluation of Israel. /d., Ex. D, p. 2.

On August 25, 2016, the court dissolved its TRO. RIN, Ex. E. CHLA subsequently
removed Israel from the ventilator and there is no longer any dispute that Israel is deceased.

/17
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IV. PLAINTIFF’S CURRENT CLAIMS BEFORE THIS COURT

Following Kaiser’s dismissal, plaintiff amended her complaint for the second time. The
Second Amended Complaint asserts five claims against the Director as the sole defendant: (1)
Deprivation of Life in Violation of Due Process under the Fifth and Fourteenth Amendments; (2)
Deprivation of Parental Rights in Violation of Due Process of Law under the Fifth and Fourteenth
Amendments; (3) Deprivation of Life under the California Constitution; (4) Violation of Privacy
Rights under the United States Constitution; and (5) Violation of Privacy Rights under the
California Constitution. ECF No. 64.

STANDARD

The purpose of a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6) “is to
test the legal sufficiency of the complaint.” See North Star Int’l v. Ariz. Corp. Comm’n, 720 F.2d
578, 581 (9th Cir. 1983). “To survive a motion to dismiss, a complaint must contain sufficient
factual matter, accepted as true, to state a claim to relief that is plausible on its face.” Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009) (citations and quotations omitted). The court accepts as true all
material allegations in the complaint and construes those allegations in the light most favorable to
the plaintiff. See Lazy Y Ranch Ltd. v. Behrens, 546 F.3d 580, 588 (9th Cir. 2008).

But the court is not required to “assume the truth of legal conclusions merely because they
are cast in the form of factual allegations.” Fayer v. Vaughn, 649 F.3d 1061, 1064 (9th Cir. 2011)
(per curiam) (citations and quotations omitted). Mere “conclusory allegations of law and
unwarranted inferences are insufficient to defeat a motion to dismiss.” Adams v. Johnson, 355
F.3d 1179, 1183 (9th Cir. 2004). Dismissal without leave to amend is appropriate when
deficiencies in the complaint could not possibly be cured by amendment. See Watison v. Carter,
668 F.3d 1108, 1117 (9th Cir. 2012).

ARGUMENT

Regardless of how the complaint is styled, this challenge aims to undo the medical
determination of death made by third party physicians, and plaintiff’s complaint against the
Director should be dismissed for several reasons. As a threshold matter, following Israel’s recent

removal from life support on August 25, 2016, all parties agree that Israel is now deceased, and
7

Memorandum of Points and Authorities in Support of Motion to Dismiss Second Amended Complaint (2:16-cv-

00889-KJM-EFB)




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:16-cv-00889-KIJM-EFB Document 68-1 Filed 08/31/16 Page 14 of 26

thus there is no longer a justiciable controversy before this court. Further, plaintiff lacks standing
to pursue this action against the Director because plaintiff’s alleged injury—the physicians’
medical determination in April 2016 that Israel was deceased—was not caused by CUDDA and is
not redressable in this case, as it resulted from the independent medical decisions of Israel’s
doctors who are not before this court.

Plaintiff’s claims also fail as a matter of law on their merits. Plaintiff alleges violations of
due process, the right to life, and the right to privacy based on plaintiff’s contentions that death
should not be defined to include brain death, SAC 9 49, or in the alternative that Israel was
“misdiagnosed as being brain dead when he was not,” SAC § 50. Plaintiff’s procedural due
process claims fail because California law provides reasonable and constitutionally sufficient
procedures to challenge a determination of death in the state superior court—procedures that
plaintiff in fact utilized following the doctors’ determination of Israel’s death. And plaintiff’s
substantive due process claims fail because California has a legitimate interest in defining death,
in accordance with accepted medical standards and nearly every other state, to include the
“irreversible cessation of all functions of the entire brain, including the brain stem,” particularly
where that definition is qualified by the requirement that in all cases “[a] determination of death
must be made in accordance with accepted medical standards.” § 7180(a). To the extent that
plaintiff alleges Israel’s brain death was not irreversible, see SAC 9 50, plaintiff’s complaint does
not implicate CUDDA—which expressly requires that brain death be “irreversible.” If plaintiff
intends to allege that a mistake was made, she has sued the wrong party.

Plaintiff’s right-to-life claim is analyzed under the same standards as her due process claims,
and accordingly fails for the same reasons.

Plaintiff’s privacy claims are premised on her assertion that she has an absolute right to
make all decisions concerning Israel’s medical treatment. Those claims fail for at least two
reasons. First, they do not implicate the Director or CUDDA because the decision whether to
continue treating a person who is brain dead is entirely left to the medical professionals, and is
not addressed by CUDDA. Second, the right to make medical decisions is not absolute, and may

be overridden by competing state interests. Here, to the extent that state action, rather than the
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independent actions of the physicians, is responsible for overriding plaintiff’s preferences
concerning medical care, the State’s legitimate interests in drawing boundaries between life and
death, ensuring that patients at the end of their lives are treated with dignity, and ensuring that
medical resources are devoted to treating living patients, and not the deceased, all significantly
outweigh plaintiff’s interest in making medical decisions on Israel’s behalf.

Finally, plaintiff’s “as applied” claims are barred by the Rooker-Feldman doctrine, as they
amount to a collateral attack on the state superior court’s judgment upholding the physicians’
determination of death.

For these reasons, the Director’s motion should be granted and the complaint dismissed

without leave to amend.

L. THERE IS NO JUSTICIABLE CONTROVERSY; PLAINTIFF NOW SEEKS AN IMPROPER
ADVISORY OPINION.

It is well-settled that an actual justiciable controversy must be present in order to satisfy the
constitutional limitations on the judicial power set out in Article III, section 2, of the United
States Constitution. Aetna Life Ins. Co. of Hartford, Conn. v. Haworth, 300 U.S. 227 (1937).
“[T]he question in each case is whether the facts alleged, under all the circumstances, show that
there is a substantial controversy, between the parties ... of sufficient immediacy and reality to
warrant the issuance of a declaratory judgment.” Maryland Cas. Co. v. Pacific Coal & Oil Co.,
312 U.S. 270, 273 (1941). The “requisite personal interest that must exist at the commencement
of the litigation (standing) must continue throughout its existence (mootness).” Cook Inlet Treaty
Tribes v. Shalala, 166 F.3d 986, 989 (9th Cir. 1999). Where a litigant has standing at the outset
of the litigation, but loses her legally cognizable interest in the outcome during the pendency of
the litigation and thus cannot obtain relief, the case becomes moot and should be dismissed for
lack of subject-matter jurisdiction. See McQuillion v. Schwarzenegger, 369 F.3d 1091, 1095 (9th
Cir. 2004) (“[D]eclaratory judgment without the possibility of prospective effect would be
superfluous.”); Ruvalcaba v. City of L.A., 167 F.3d 514, 521 (9th Cir. 1999).

/17
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The court lacks jurisdiction to hear this matter because there is no longer a justiciable
controversy between the parties. Plaintiff exclusively seeks injunctive and declaratory relief
related to the determination that Israel is deceased. Prayer 99 1-3. Plaintiff sues to “expunge all
records archived or under the control of [the Director] that state that [Israel] is deceased.” Id.
Now that all parties agree that Israel is deceased, plaintiff no longer has a legally cognizable
interest in the relief sought by this action.

Plaintiff’s claims do not fit within the narrow parameters of the “capable of repetition, yet
evading review” exception to the mootness doctrine, which “applies only where ‘(1) the duration
of the challenged action is too short to allow full litigation before it ceases, and (2) there is a
reasonable expectation that the plaintiffs will be subjected to it again.’” Biodiversity Legal Found.
v. Badgley, 309 F.3d 1166, 1173 (9th Cir. 2002) (quoting Greenpeace Action v. Franklin, 14 F.3d
1324, 1329 (9th Cir. 1993)). Courts apply this exception “sparingly, and only in ‘exceptional
situations.”” Protectmarriage.com — Yes on 8 v. Bowen, 752 F.3d 827, 836-37 (9th Cir. 2014).
Here, plaintiff’s claims are not a type that “inherently precludes” judicial review, id, at 837.
Additionally, there is no reasonable expectation that plaintiff will again be faced with these issues
concerning the determination of death under CUDDA. With no relief to provide, plaintiff’s
complaint is academic and amounts to an impermissible advisory opinion. Aetna, 300 U.S. at

240-41. The complaint should be dismissed.

II.  PLAINTIFF LACKS ARTICLE III STANDING BECAUSE THE DIRECTOR HAS NOT
CAUSED PLAINTIFF HARM NOR WILL A FAVORABLE OUTCOME REDRESS
PLAINTIFF’S ALLEGED INJURY

To satisfy Article III’s standing requirements, a plaintiff must show: (1) an “injury in fact”
that is (a) concrete and particularized and (b) actual or imminent, not conjectural or hypothetical;
(2) the injury is fairly traceable to the challenged action of the defendant; and (3) it is likely, as
opposed to merely speculative, that the injury will be redressed by a favorable decision. Cantrell
v. City of Long Beach, 241 F.3d 674, 679 (9th Cir. 2001).

Here, plaintiff lacks standing to sue the Director because the injury alleged—the
determination by several physicians that Israel is deceased—was not caused by the Director or

CUDDA and would not be redressed even if plail(f_l)tiff prevailed in this case. The harm alleged
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here was caused by, and is redressable only by challenging, the independent medical decisions of

the physicians who assessed Israel. As discussed below, plaintiff has sued the wrong party.

A.  Plaintiff Fails to Allege a Sufficient Nexus between Israel’s Death and any
State Action.

Plaintiff must show that the injury—determination of death—stems from compliance
with CUDDA, and is not the result of conduct of some third party not before the court. See Linda
R.S. v. Richard D. 410 U.S. 614, 618 (1973); see also Lujan v. Defenders of Life, 504 U.S. 555,
560-61 (1992). Here, Israel’s death determination was a medical decision made by third party
physicians. CUDDA did not cause Israel’s harm.

The injury complained of is the determination that Israel is deceased. See SAC. That
determination was initially made by three physicians, none of whom are before this court. They
made that determination based upon prevailing medical standards after administering tests
recommended by the American Academy of Pediatrics and the Society of Critical Care Medicine.
SAC 9 21. While plaintiff alleges that this determination was caused by CUDDA, SAC 4] 35, that
is incorrect as a matter of law. CUDDA merely codifies the prevailing definition of death that
has long been accepted by the medical community, RIN Ex. B, and CUDDA does not itself
impose any requirements on physicians in making a determination of death. Instead, CUDDA
ultimately defers to physicians’ medical judgment in making that determination, expressly
providing that “[a] determination of death must be made in accordance with accepted medical
standards.” § 7180(a) (emphasis added). Accordingly, CUDDA is not the cause of plaintiff’s
alleged injury, and thus plaintiff lacks standing to challenge the constitutionality of CUDDA.

B. A Favorable Decision Would not Redress Plaintiff’s Alleged Injury.

Even if plaintiff could demonstrate an adequate link between the determination of death and
CUDDA/the Director, she cannot show that a favorable decision will redress that injury. The
redressability prong analyzes the connection between the alleged injury and requested judicial
relief. It requires a likelihood that the injury will be redressed by a favorable judicial decision.
Wolfson v. Brammer, 616 F.3d 1045, 1056 (9th Cir. 2010). Accordingly, here plaintiff must show

11
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that a favorable decision by this court will likely reverse the medical determination that Israel is
deceased. See Washington Envtl. Council v. Bellon, 732 F.3d 1131, 1146 (9th Cir. 2013).

As addressed above, plaintiff seeks to reverse the medical determination that Israel is dead.
Plaintiff seeks an order expunging all records that state that Israel is deceased. Prayer, q 1.
She also seeks a declaration that CUDDA is unconstitutional on its face and as applied. 7d.,
Prayer, 99 2-3. However, should plaintiff receive the relief she seeks, it will not undo the
physicians’ determination that Israel is no longer living. Even if CUDDA is found
unconstitutional, physicians must still make determinations of death in accordance with accepted
medical standards. Moreover, brain death was recognized as a means to determine death well
before CUDDA'’s enactment. See RIN, Exs. B, at 3. Thus, plaintiff cannot allege that but for
CUDDA, Israel would be alive. A judgment against the Director will not have the force and
effect to compel the physicians to reverse their medical opinions. See Native Vill. of Kivalina v.
ExxonMobil Corp., 696 F.3d 849, 867 (9th Cir. 2012) (Standing is lacking when the injury is
“th[e] result [of] the independent action of some third party not before the court.”). A favorable
decision by this court will not invalidate the prevailing medical standards or the medical opinions
of the three physicians. Plaintiff fails to satisfy the “redressability” requirement for standing and

the action should be dismissed.

III. THE FIRST AND SECOND CAUSES OF ACTION FAIL TO STATE A CLAIM AGAINST THE
DIRECTOR AND SHOULD BE DISMISSED

Even if plaintiff had standing, the complaint should still be dismissed because it fails to
state any claims against the Director as a matter of law. Plaintiff’s First and Second Causes of
Action allege generally that CUDDA deprived Israel of life and plaintiff of parental rights in
violation of the due process clauses of the Fifth and Fourteenth Amendments. Though not
entirely clear, plaintiff appears to allege (1) a procedural due process claim that CUDDA provides
no process or procedures by which a patient or advocate can challenge the determination of death,
SAC 9 60, and (2) a substantive due process claim that CUDDA provides an incorrect definition
of death and “removes the independent judgment of medical professionals as to whether a patient

is dead.” SAC 9 54. As explained below, both contentions fail to state a claim as a matter of law.
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A. California’s Procedures Are Constitutionally Sufficient.

“No single model of procedural fairness, let alone a particular form of procedure, is dictated
by the Due Process Clause.” Kremer v. Chemical Const. Corp., 456 U.S. 461, 483 (1982).
Instead, the “fundamental requirement of due process is the opportunity to be heard at a
meaningful time and in a meaningful manner.” Mathews v. Eldridge, 424 U.S. 319, 333 (1976)
(citations omitted). Under California law, the procedures concerning determinations of death are
constitutionally adequate and plaintiff has received all the process to which she is due.

1.  Plaintiff’s facial challenge lacks merit.

To mount a successful facial challenge to CUDDA, plaintiff “must establish that no set of
circumstances exists under which the Act would be valid.” U.S. v. Salerno, 481 U.S. 739, 745
(1987). A statute is facially unconstitutional if “it is unconstitutional in every conceivable
application, or it seeks to prohibit such a broad range of protected conduct that it is
unconstitutionally overbroad.” Foti v. City of Menlo Park, 146 F.3d 629, 635 (9th Cir. 1998)
(internal quotation marks omitted). Where, however, a statute has “a plainly legitimate sweep,”
the challenge must fail. Hoye v. City of Oakland, 653 F.3d 835, 857 (9th Cir. 2011) (quoting
Wash. State Grange v. Wash. State Republican Party, 552 U.S. 442, 449 (2008)). Plaintiff cannot
meet her burden and her facial challenge to CUDDA fails.

While CUDDA itself does not expressly set forth procedures to challenge a determination
of death, such procedures are provided under California law. See Dority v. Superior Court, 145
Cal. App. 3d 273, 280 (1983) (“The jurisdiction of the court can be invoked upon a sufficient
showing that it is reasonably probable that a mistake has been made in the diagnosis of brain
death or where the diagnosis was not made in accord with accepted medical standards.”); see
also ECF No. 48, at 26-28 (in ruling on plaintiffs’ preliminary injunction motion, this court noted
that the “state court has jurisdiction to hear evidence and review physician’s determination that
brain death has occurred”). Indeed, plaintiff has invoked these procedures to challenge the
doctors’ determinations that Israel is deceased on two separate occasions, filing suits in Placer
County Superior Court to challenge Drs. Myette’s and Maselink’s determination, in case no.

11
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S-CV-0037673, and more recently filing suit in Los Angeles County Superior Court to challenge
CHLA’s physicians’ determination in case no. BS164387.

Further, CUDDA itself provides certain preliminary procedures that must be followed at the
time of the initial determination of death. First, all determinations of death must be made by
physicians in accordance with prevailing medical standards. § 7180(a). Second, in cases of brain
death a single physician’s opinion is insufficient; CUDDA requires independent confirmation by
another physician. Id., § 7181.* These procedures and the right to contest a determination of
death in the superior court, see Dority, supra, are more than sufficient to satisfy all constitutional
procedural due process requirements.

2. Plaintiff’s “as applied” challenge fails.

Plaintiff’s “as applied” challenge meets the same fate. Plaintiff cannot demonstrate that
CUDDA, as applied to the facts of this case, is unconstitutional. See Hoye, supra, at 857. Here,
three physicians performed the requisite tests and independently concluded that Israel suffered
irreversible brain death. SAC 9 17-23. Following the third pronouncement, plaintiff contested
the determination by initiating the Placer County Superior Court action. Id., 40-41; see also ECF
14-2. Plaintiff was given a full evidentiary hearing. She was given time to secure her own
independent examination by a qualifying physician, as well as the opportunity to cross-examine
Dr. Myette, Israel’s attending physician. After considering the evidence before it, the court
concluded that there was no basis to question the medical determination that Israel was deceased.
See ECF No. 19-1. Given these facts, plaintiff has not, nor can she, demonstrate that these
procedures are constitutionally inadequate.

11

* CUDDA provides a number of additional procedural protections. For example, § 7182
forbids physicians involved in the determination of death from participating in any procedures to
remove or transplant the deceased person’s organ; § 7183 requires the hospital to keep, maintain
and preserve patient medical records in the case of brain death; § 1254.4(a) requires hospitals to
“adopt a policy for providing family or next of kin with a reasonably brief period of
accommodation . . .”; § 1254.4 (b) requires the hospital to provide the patient’s family with a
written statement of the policy regarding a reasonably brief accommodation period; and
§ 1254.4(c)(2) requires the hospital to make reasonable efforts to accommodate a family’s
religious and cultural practices and concerns

14
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B. Plaintiff’s Substantive Due Process Allegations Fail to State a Claim.

Plaintiff’s substantive due process allegations also fail to state a claim as a matter of law.
As this Court has previously noted, the Due Process Clause of the Fourteenth Amendment
prohibits states from making or enforcing laws that deprive a person of life, liberty, or property
without due process. ECF 48, 21:22-24; U.S. Const. amend, XIV, section 1. The substantive due
process right “protects individual liberty against ‘certain government actions regardless of the
fairness of the procedures used to implement them.’” Collins v. Harker Heights, 503 U.S. 115,
125 (1992) (quoting Daniels v. Williams, 474 U.S. 327, 331 (1986)). It “provides heightened
protection against government interference with certain fundamental rights and liberty interests.”
Washington v. Glucksberg, 521 U.S. 702, 720 (1997). Inherent in this protection is the notion
that a state by law or enforcement actually deprives a person of life, liberty, or property.

Plaintiff contends that under CUDDA an advocate for a patient is not allowed to bring in
her own physician to contest the findings, SAC 9 49, 50, and that CUDDA prevents a physician
from exercising his or her independent judgment as to whether a patient is dead, SAC q 54. Both
allegations are incorrect as a matter of law.

Nothing in CUDDA prevents physicians from exercising their independent medical
judgment as to whether a patient is deceased or precludes an advocate from seeking an
independent opinion. As discussed above, CUDDA expressly provides that “[a] determination of
death must be made in accordance with accepted medical standards. § 7180(a) (emphasis added).
In cases of brain death, CUDDA also requires that before a patient is declared deceased “there
shall be independent confirmation by another physician.” Id., § 7181 (emphasis added).
Accordingly, the statute, by its plain terms, defers to the medical judgment of doctors. Nothing in
CUDDA dictates or directs any physician concerning when an inquiry of death should ensue,
which tests to perform, or whether an actual declaration of death should be made. It provides a
general definition of brain death, but leaves the ultimate determination to the discretion of doctors
“in accordance with accepted medical standards.” Id., § 7180(a). Moreover, the statute does not
state which physicians are permitted to examine the patient. Thus, CUDDA, does not prevent

advocates from securing their own medical opinions.
15

Memorandum of Points and Authorities in Support of Motion to Dismiss Second Amended Complaint (2:16-cv-

00889-KJM-EFB)




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:16-cv-00889-KIJM-EFB Document 68-1 Filed 08/31/16 Page 22 of 26

Even if plaintiff could allege sufficient governmental encroachment (which she cannot),
plaintiff’s substantive due process claim still fails. Whether the constitutional rights at stake have
been violated is determined by balancing them against the “relevant state interests.” Cruzan by
Cruzan v. Dir., Missouri Dep’t of Health, 497 U.S. 261, 279 (1990) (quoting Youngberg v.
Romeo, 457 U.S. 307, 321 (1982)). As this court previously noted, California “has a broad range
of legitimate interests in drawing boundaries between life and death.” ECF No. 48, at 24:4-16
(recognizing the state’s interest in the context of criminal law, probate and estates law, and
general healthcare and bioethics). The State also has a compelling interest in the quality of health
and medical care received by its citizens. ECF No. 48, at 24:14-15 (citing Varandani v. Bowen,
824 F.2d. 307, 311 (4th Cir. 1987)). Similarly, the State seeks to ensure that patients are treated
with dignity, particularly during their end of life. See Cal. Prob. Code § 4650 (b) (The
“prolongation of the process of dying for a person for whom continued health care does not
improve the prognosis for recovery may violate patient dignity and cause unnecessary pain and
suffering, while providing nothing medically necessary or beneficial to the person.”); id., § 4735
(health care provider “may decline to comply with an individual health care instruction or health
care decision that requires medically ineffective health care or health care contrary to generally
accepted health care standards applicable to the health care provider or institution”). And it is
also well settled that the State has a legitimate interest in securing the public safety, peace, order,
and welfare. See Wisconsin v. Yoder, 406 U.S. 205, 230; Carnohan v. United States, 616 F.2d
1120, 1122 (1980) (no fundamental right to access drugs the FDA has not deemed safe and
effective).

As this court observed, plaintiff provides no facts that “suggest [ CUDDA is arbitrary,
unreasoned, or unsupported by medical science.” ECF No. 48, at 24:17-18. This definition is the
result of the agreement between the AMA and ABA and has been “uniformly accepted
throughout the country.” ECF No. 48, at 24:22-28 (quoting In re Guardianship of Hailu, 361
P.3d 524, 528 (Nev. 2015)). Plaintiff has not alleged any additional facts to sustain her claim. It
remains that plaintiff’s disagreement with the prevailing definition of death cannot override the
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State’s interests in enacting CUDDA. Plaintiff’s substantive due process claim fails as a matter

of law.

IV. THE COMPLAINT’S THIRD CAUSE OF ACTION FOR DEPRIVATION OF RIGHT TO LIFE
IN VIOLATION OF THE CALIFORNIA CONSTITUTION ALSO FAILS TO STATE A CLAIM.

Identical to her first claim, plaintiff, in support of the third claim, asserts that
CUDDA deprived Israel of his right to life. SAC 9 66. The California Constitution also protects
persons from deprivation of life, liberty, or property without due process of law and is “identical
in scope with the federal due process clause.” Sanchez v. City of Fresno, 914 F. Supp. 2d 1079,
1116 (E.D. Cal. 2012) citing Owens v. City of Signal Hill, 154 Cal. App.3d 123, 127 n. 2, (1984).
Accordingly, for the reasons articulated above as to First and Second Causes of Action, plaintiff’s

Third Cause of Action should also be dismissed.

V. CUDDA DOES NOT VIOLATE PLAINTIFF’S RIGHT TO PRIVACY AND THEREFORE
THE FOURTH AND FIFTH CAUSES OF ACTION SHOULD BE DISMISSED

Plaintiff alleges that health care decisions are part of the right to personal autonomy and
privacy, and that CUDDA violated these rights by allegedly denying plaintiff the right to make
medical decisions on Israel’s behalf. SAC 99 69, 73-74. This claim fails because the medical
decisions in question were not dictated by CUDDA but rather made by doctors, using their
medical judgment, and plaintiff had the right to challenge those medical decisions through
appropriate avenues.

Article I, section 1 of the California Constitution provides: “All people are by nature free
and independent and have inalienable rights. Among these are enjoying and defending life and
liberty, acquiring, possessing, and protecting property, and pursuing and obtaining safety,
happiness, and privacy.” (Emphasis added.) The federal Constitution does not expressly mention
the right to privacy but recognizes a realm of personal liberties upon which the government may
not intrude. Roe v. Wade, 410 U.S. 113, 152 (1973). However, this right is not absolute; one’s
right to dictate medical treatment may be outweighed by supervening public concerns. Roe,
supra, at 155. Thus, as with the due process claims, the court is charged with balancing the
liberty at stake against the State’s interests in limiting that right.
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In her complaint, plaintiff contends that one’s right to dictate medical decisions and
treatment is boundless. SAC 99 69, 71, 74, 76. Plaintiff is mistaken. As articulated above, the
State’s interests in defining death and limiting a parent’s right to make medical decisions are vast.
See infra., Part, II1.B. In the case at bar, the right to dictate medical decisions gave way once
three physicians determined that Israel suffered irreversible cessation of brain activity and is,
therefore, deceased. Additionally, though plaintiff, was provided ample opportunity to refute that
determination, plaintiff did not do so. In light of these facts, and the competing state interests,
plaintiff cannot demonstrate that CUDDA violated Israel’s right to continued privacy as afforded
by the California or United States Constitutions. Plaintiff’s Fourth and Fifth Causes of Action

should be dismissed.

VI. “AS APPLIED” CLAIMS IN THE FIRST AND SECOND CAUSES OF ACTION ARE
BARRED BY THE ROOKER-FELDMAN DOCTRINE

The Rooker-Feldman doctrine precludes this court from considering plaintiff’s “as applied”
challenges to the constitutionality of CUDDA in the First and Second Causes of Action. In April
2016, plaintiff expressly challenged the determination of death in state court alleging that the
brain death declaration was wrong. After affording plaintiff time to secure her own medical
opinion, the court upheld the determination of death. Plaintiff did not appeal the trial court’s
decision. Instead, plaintiff filed series of complaints, the latest of which directly challenged the
physician’s determination of death. Plaintiff’s newly asserted “as applied” claims are nothing
more than an impermissible challenge to the state trial court’s decision.

“Stated plainly, Rooker—Feldman bars any suit that seeks to disrupt or ‘undo’ a prior state-
court judgment, regardless of whether the state-court proceeding afforded the federal-court
plaintiff a full and fair opportunity to litigate her claims.” Bianchi v. Rylaarsdam, 334 F.3d 895,
900 (9th Cir. 2003) (citation omitted). Unlike res judicata, the Rooker—Feldman doctrine is not
limited to claims that were actually decided by the state courts, but rather it precludes review of
all state court decisions. /d. The doctrine “applies even though the direct challenge is anchored
to alleged deprivations of federally protected due process and equal protection rights.” Allah v.

Superior Court, 871 F.2d 887, 891 (9th Cir. 198%)8, superseded by statute on other grounds as
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stated in Schroeder v. McDonald, 55 F.3d 454, 458 (9th Cir.1995); Worldwide Church of God v.
McNair, 805 F.2d 888, 891 (9th Cir.1986) (“This doctrine applies even when the challenge to the
state court decision involves federal constitutional issues.”).

The Rooker—Feldman doctrine precludes the exercise of jurisdiction not only over
claims that are de facto appeals of a state court decision but also over suits that raise issues that
are “inextricably intertwined” with an issue resolved by the state court. See Feldman, 460 U.S. at
483 n. 16; Noel v. Hall, 341 F.3d 1148, 1158 (9th Cir. 2003). As the Ninth Circuit has explained:
“If claims raised in the federal court action are ‘inextricably intertwined’ with the state court’s
decision such that the adjudication of the federal claims would undercut the state ruling or require
the district court to interpret the application of state laws or procedural rules, then the federal
complaint must be dismissed for lack of subject matter jurisdiction.” Bianchi, supra, at 898. In
determining whether a plaintiff’s federal claims are “inextricably intertwined” with a state court
decision, “a court must do more than simply ‘compare the issues involved in the state-court
proceeding to those raised in the federal-court plaintiff.” ” Id. at 900 (quoting Kenmen
Engineering v. City of Union, 314 F.3d 468, 476 (10th Cir.2002)). Rather, it must “‘pay close
attention to the relief sought by the federal-court plaintiff.”” /d.

In this newly amended action, plaintiff expressly asserts an “as applied” challenge to
CUDDA. SAC Y 49-50, 55, 60.° Identical to plaintiff’s state court petition, plaintiff First and
Second Causes of Action allege there is a medical dispute of fact as to whether Israel is dead or
alive. See SAC 99 55, 65. Additionally, the remedy she seeks reveals that this action is a direct
challenge to the determination of death and the superior court’s order upholding the determination.
Prayer, 9 1 (Plaintiff seeks “[a]n order expunging all records ... which state or imply that Israel is
deceased.”). This most recent complaint is simply an improper appeal from the state court
decision that CUDDA was appropriately complied with and Israel is deceased. Thus, plaintiff is
/17

> This court previously rejected application of Rooker-Feldman noting plaintiff challenged
CUDDA'’s constitutionality generally, not CUDDA’s particular application to this case. ECF 48,
at 7:14-17.
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barred from seeking what in substance would be appellate review of a state judgment in federal

district court, even if she contends the state judgment violated her federal rights.

CONCLUSION

This court should dismiss the Second Amended Complaint without leave to amend.

Dated: August 31, 2016 Respectfully Submitted,

KAMALA D. HARRIS

Attorney General of California
ISMAEL A. CASTRO

Supervising Deputy Attorney General

/s/ Ashante L. Norton

ASHANTE L. NORTON
Deputy Attorney General
Attorneys for Defendant
SA2016102013
12401526.doc
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KAMALA D. HARRIS
Attorney General of California
ISMAEL A. CASTRO, State Bar No. 85452
Supervising Deputy Attorney General
ASHANTE L. NORTON, State Bar No. 203836
Deputy Attorney General

1300 I Street, Suite 125

P.O. Box 944255

Sacramento, CA 94244-2550

Telephone: (916) 322-2197

Fax: (916) 324-5567

E-mail: Ashante.Norton@doj.ca.gov
Attorneys for Defendant

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JONEE FONSECA, AN INDIVIDUAL 2:16-cv-00889-KIM-EFB
PARENT AND GUARDIAN OF ISRAEL
STINSON, A MINOR, REQUEST FOR JUDICIAL NOTICE IN

SUPPORT OF DEFENDANT’S MOTION
Plaintiff, | TO DISMISS SECOND AMENDED

COMPLAINT
v.
KAREN SMITH, M.D. IN HER OFFICIAL | Date: October 7, 2016
CAPACITY AS DIRECTOR OF THE Time: 10:00 a.m.
CALIFORNIA, Courtroom: 3
Judge: Hon. Kimberly J. Mueller

Defendant. | Trial Date: none set
Action Filed: May 9, 2016

Defendant Karen Smith, M.D., in her official capacity as Director of the California
Department of Public Health respectfully requests that the court take judicial notice, pursuant to
Rule 201 of the Federal Rules of Evidence, of the documents listed below.

Judicial notice is appropriate where the fact is not subject to reasonable dispute because it is
“capable of accurate and ready determination by resort to sources whose accuracy cannot
reasonably be questioned.” Fed. R. Evid. 201(b)(2). Federal courts routinely take judicial notice
of state court records. Harris v. County of Orange, 682 F.3d 1126, 1132 (9th Cir. 2012); Cachil
Dehe Band of Wintun Indians v. California, 547 F.3d 962, 968 n. 4 (9™ Cir. 2008) (taking judicial

notice of state records); United States v. Black, 482 F.3d 1035, 1041 (9th Cir. 2007) (noting that a
1

Request for Judicial Notice in Support of Defendant’s Motion to Dismiss Second Amended Complaint
(2:16-cv-00889-KIM-EFB)
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court “may take notice of proceedings in other courts, both within and without the federal judicial
system, if those proceedings have a direct relation to matters at issue™); Reyn's Pasta Bella, LLC
v. Visa USA, Inc., 442 F.3d 741, 746 n. 6 (9th Cir. 2006) (taking judicial notice of pleadings,
memoranda, and other court filings); Asdar Group v. Pillsbury, Madison & Sutro, 99 F.3d 289,
290 n. 1 (9th Cir. 1996) (court may take judicial notice of pleadings and court orders in related
proceedings).

Judicial notice of documents constituting legislative history is appropriate. These materials
are not subject to reasonable dispute and “can be accurately and readily determined from sources
whose accuracy cannot be questioned.” Fed. R. Evid. 201(b)(2); See Chaker v. Crogan, 428 F.3d
1215, 1223 n. 8 (9th Cir. 2005) (taking judicial notice of the legislative history of a state statute);
see also Joseph v. J.J. Mac Intyre Companies, L.L.C., 238 F. Supp. 2d 1158, 1165 n. 5 (N.D. Cal.
2002). Additionally, the court may take judicial notice of “matters of public record. ” Lee v. City
of L.A., 250 F.3d 668, 689 (9th Cir.2001). This includes public records of a governmental entity
that is available from reliable sources. See Daniels-Hall v. Nat’l Educ. Ass 'n, 629 F.3d 992, 999,
1004-05 (9th Cir. 2010)

On a Rule 12(b)(6) motion to dismiss, a court may take judicial notice of another court’s
opinion. Lee v. City of Los Angeles, 250 F.3d 668, 690 (9th Cir. 2001). “It may do so ‘not for the
truth of the facts recited therein, but for the existence of the opinion, which is not subject to
reasonable dispute over its authenticity.’” Id. citing Southern Cross Overseas Agencies, Inc. v.
Wah Kwong Shipping Group Ltd., 181 F.3d 410, 42627 (3rd Cir.1999).

Judicial notice by a court is mandatory “if requested by a party and supplied with the
necessary information.” Fed. R. Evid. 201(c)(2). Therefore, the Director requests that the court
take judicial notice of the following 5 items:

1. Attached as Exhibit A are true and correct copies of documents from the Assembly
Health Committee Analysis of Senate Bill 2004 (May 1982).

2. Attached as Exhibit B is a true and correct copy of the Uniform Determination of
Death Act drafted by the National Conference of Commissioners on Uniform State Laws. The

Uniform Act is also contained as part of the Assembly Health Committee Analysis of Senate Bill
2
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2004 (May 1982). Exhibit B is separately noticed for ease of reference by the parties and the
court. A copy can also be found at:
http://www.uniformlaws.org/shared/docs/determination%2001%20death/udda80.pdf

3. Attached as Exhibit C is a true and correct copy of the Verified Ex Parte Petition for
Temporary Restraining Order/Injunction: Request for Order of Independent Neurological Exam
filed August 18, 21016, in Fonseca v. Children’s Hospital Los Angeles, Los Angeles County
Superior Court, Case no. BS164387.'

4.  Attached as Exhibit D is a true and correct copy of the Temporary Restraining Order
and Order to Show Cause Re Preliminary Injunction filed August 18, 2016, in Fonseca v.
Children’s Hospital Los Angeles, Los Angeles County Superior Court, Case no. BS164387.

5. Attached as Exhibit E is a true and correct copy of the Order on Ex Parte Application
to Dissolve Temporary Restraining Order filed August 25, 2016, in Fonseca v. Children’s
Hospital Los Angeles, Los Angeles County Superior Court, Case no. BS164387.

CONCLUSION

For the foregoing reasons, the Director respectfully requests that the Court take judicial
notice of the above referenced documents and further, that the Court consider the above
referenced documents in connection with Defendant’s Motion to Dismiss Plaintiff’s Second

Amended Complaint.

Dated: August 31, 2016 Respectfully submitted,

KAMALA D. HARRIS

Attorney General of California
ISMAEL A. CASTRO

Supervising Deputy Attorney General

/s/ Ashante L. Norton
ASHANTE L. NORTON

Deputy Attorney General
Attorneys for Defendant

SA2016102013
12403863.doc

! Exhibits to the Petition have been omitted.
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ExhibitA



ASSEMBLY HEALTH COMMITIEE 8% 2004
ART TORRES, CHAIRMAN

ANALYSIS:

SUBJECT:

DIGEST:

SB 2004 (BEVERLY) AS AMENDED MAY 12, 1982

Determination of Death ~ Conformance with
National Commission on Uniform State Laws
Definition

Existing law authorizes physicians to pronounce
death of a person who has suffered a total and
irreversihle recaation of brain function and
requires the independent confirmation by another
physician. In addition, the physicians making
such determination when the deceased is a donor of
anatomical gift may not participate in the
procedures for removing or transplanting the part.

This bill would repeal existing law and substitute

Tanguage that would define death as either:
(1) An irreversible cessation of circulatory
and respiratory functions, or

(Z) Lt AT £ =T gt £,
%2 A Lrreversivie cessation o ati ronerrons—oi=th

STAYF
(JOMMENTARY ¢

st an L NPT Y 4 RETY,! o _th 1 e
STk 1 5 =LA 1nq he_bhraln Ste

Existing law regarding confirmation of death of a
trensplant donor and the mailntenance of medical records is
retained.

This bill was introduced at the request of the California
Copmisslon on Uniform State lLaws. In many states, the»
definltion of death 1s limited to an irreversible cessation

‘of vital functions (cardio-respiratory) in .accordance with

comnon law. In California, death is determined wheun there
1s an irreversible cessation of brain function.

Although there can be no brain function without cardio-
respiratory support, it is possible to have
cardio-respiratory function aided by equipment without brain
function.

This bill, therefore, adds to California law the common law
definltion »f cessation of cardio~respiratory functions and
would thus conform this state to other jurisdictions using
the national uniform definition.




POSITTONS: Support: California Commission on Uniform State
laws .

Oppose: None received

CONSULTANT: Paul Press 8B 2004
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AUTHOR'S STATEMENT FOR

SENATE BILL 2004

: Séhaterﬁiil 20047énéc£értheiﬁniforﬁADéééﬁrééi, Qﬁiéhrw
modifies the definition of death in state law to conform
with the definition as adopted by the National Conference
~of Comnmissioners on Uniform State Laws. The measure also
specifies that when an individual is pronounced dead by
determining that the individual hés sustained an irreversible
cessation of all brain functiéns,_independent confirmation
by another physician will be required.

The Uniform Death Act provides a comprehensive

basis for determining death in all situations. It is

Vo

Saset—on—a—ten—year—evolution of statuwtory tanguage on
the subject. The Act has been necessitated as a result
of recent advances in lifeysaving technology which have
led to a potential disparity between current and accepted
biomedical practice and existing law.

This ‘Act contains language that is the result of -
agreement between the American Bar Assgociation, the
American Medical Association and the National Conference
of Commissioners on Uniform State Laws.

SUPPORT: California Commission on Uniform State Laws (sponsor
' Osteopathic Physicians and Surgeons of California

OPPOSE: No known.

PASSED: Senate Health and Welfare 5-0, Senate Floor 37-0

BRM:cv

7@»@



SENATE COMMITTEE ON
HEALTH AND WELFARE

STAFF ANALYSIS OF SENATE BILL NO. 2004 (BEVERLY)
AS INTRODUCED MARCH 22, 1882

SUBJECT
Confirmation of death
PURPOSE
Technical: to conform language of the state's Uniform

Determination of Death Act with language used by other statcs.

DESCRIPTION

. The bill makes technical changes to th- state's Uniform
Determination of Death Act, to conform with the current
definition of death that has been approved by the National
Commission on Uniform State Laws. )

Eh : e CNanges —add,; — in on

5

: e technical—tang he—definitio

of the determination of death, the "irreversible cessation of
circulatory and respiratory functions." This has been added

to the existing definition of the virreversible cessation of all
functions of the entire brain, including the brain.stem.”

BACKGROUND

The common lavw standard for determining death is the
cessation of all vital functions, traditionally demonstrated
by an absence of spontaneous respiratory and cardiac functions.
This definition is not in the current state law, which only
refers to brain death, However, respiratory and cardiac functions
can nowadays be perpetuated through artificial support. :

The new wording therefore codifies the. existing common law
basis for determining death; total failure of the cardio- ‘
respiratory system., Thus, if the person's brain or brain stem
_is totally dead, the person is legally considered dead, even
if the person is also receiving artificial support to keep the
respiratory and cardiac functions operating.




COMMENTS

 uUnder the current law, a person’'s death must be confirmed
by another physician. The now rewriting of Section 7180 under
2004, however, does not require the confirmation of another
hysician. A sécond physician's confirmation would only be
required if the deceased were to undergo organ removal for
purposes of transplantation. ; '

If the Legislature feels that comfirmation of death in
cases other than those where the deceased will undergo organ
removal should also require the confirmation of a second physician,
this should be clarified in Section 7181 of the bill, by adding the
regnirement for z second physicians' cenfirmation for "non-doner"
deaths. : ‘

POSITIONS:

SUPPORT: None reported.

= Py ~
UFFOUIL . NOTIT ﬁvrva:vwv

% * *

Hearing Date: May 05, 1982




PLEASE RETURN AS SOON AS POSSIBLE TO:
Assenblyman Art Torres, Chairman

Assembly Health Committee
“URoom 2160, State Capitol-

BILL ANABYSIS.WORK SHEET

MEASURE: 543 loas AUTHOR: L/i&é

1. Oxigin of the bills

(a) What is the source of the bill? (What person, organization
or governmental entity, if any, requested introduction?)
California Commission on Uniform State Laws {Bion Gregory)

Has a similar measure been before the Legislature either
this session or a previous session? If so, please identify
the session, bill nunber and disposition of the bill.

No. : :

Has there been an interim committee report on the bill?
If so, please identify the report.

N—anV—SEOl RO JOerN=
y— =+
] 8 [

—mental-sgeneywho has contacted you.indicating a position

on the bill.

problem or deficiency in present law which the bill seeks ko

remedy: SB 2004 enacts the Uniform Determination of Death
bot, which modifies the definition of death in state law
to conform with the definition as adopted by the National
Conference of Commissioners on Uniform State Laws.

Please attach a copy of any background material in explanation
of the bill or state where such material may be available.

Hearing:

' (a) Approximate amount of time necessary for hearing bill:

10 minutes.
(b) Names of witnesses to testify at hearing:

IF BILL IS TO BE AMENDED BEFORE THE HEARING, PLEASE CONTACT THE
COMMITTEE AS SOON AS POSSIBLE SO THE ANALYSIS WILL REFLECT THE
PROPOSED AMENDMENTS.,  AMENPMENTS, TN LEGTSLATIVE COUNSEL FORM,
MUST BE RECEIVED BY THE COMMITTEE NO LATER THAN WEDNESDAY BEFORE
THE HEARING.




0 P s C C .opathic Physicians and Surgec . ‘20"“

of Callfornia '

T ADIVISIONAL AFFILIATEOF THE 77T T i oo Matt Wayuker ...
AMERICAN OSTEOQPATHIC ASSOCIATION ; Ty Exscutive Director

April 21, 1982

KBCriVEL

5 IR ¢
Hlonorabie Robert G. Beverly APR 29 1982
Member of the Senate

State Capitol, Room 2054 ; CAPITOL OFFICE
Sacramento, CA 95814 .

Dear Senator Beverly:
Legislation which you introduced on March 22, 1982 (SB 2004) will soon (:'b.t’/ i

coming before the Senate Health & Welfare Committee, chaired by Senator
Diane Watson. o

The Osteopathic Phyvsicians and Surpeons of California is in support of
this—measure AS (t 15 One WhIch 15 Of bBENetilt to the people #t QL NEeOStes
athic—protession—her i Caliermiae e e

Please feel free to contact me if there is anything 1 can do to aid in
the passage of this bill or if you need any further comments.

ﬁi G~

Matt Weyuker
Executive Director

Sincerely,

MW:cpr .

cc: Sepator Diane Watson,
Chairman of Senate Health
& Welfare Committee




UNIFORM DETERMINATION OF DEATH ACT
. Drafted by the

NATIONAL CONFERENCE OF COMMISSIONERS
ON UNIFORM STATE LAWS

and by it

“
W

APPROVED AND RECOMMENDED FOR ENACTMENT
IN ALL THE STATES '

ANNUA!L CONFERENCE

MEETING-IN-TTS BIGHTY-NINTH-YEAR
O Kausl Hawan
. JULY 26 - AUGUST 1, 18560

EUniforne Laws
[Commissioners |

WiTH PREFATORY NOTE

Approved by the American Medical Association
October 19, 1980

Approved by the American Bar Association .
February 10, 1981

Ut ®E Ao g CQQNSE';
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R The Committee which acted for the National Conference of Com- ,
2 missioners on Uniform State Laws in preparing the Uniform De-
L . termination of Death Act was as follows:
& . .
L . Georce C. KEELY, 1600 Colorado National Building, 950 Seventeenth Street,
- ’ Denver, CO 80202, Chairman
<t " ANNE MCGILL GORSUCH, 243 South Fairfax, Denver, CO 80222
' .' Jorn M. McCazz, Room 510, 645 North Michigun Avenue, Chicsen, 1L 60811,

N ) i ‘ . Legal Counse! x
PR - WiLLiaM H, WooD, 208 Walnut Street, Harrisburg, PA 17108 '
e ‘ ' JouN C. DracoN, P.O. Box 1245, jonesboro, AR 72401, President, Ex Officio

M. King HiLt, J&, 6th Floor, 100 Light Street, Baltimore, MD 21202,
Chairman, Executive Committee, Ex Officio

WiLLiaM J. PIERCE, Univessity of Michigan, School of Law, Ann Arbor, M1

_ 48109, Executive Director, Ex Officio

. B PETER £, LANGROCK, P.O. Drawer 851, Middlebury, VT 05753, Chairman,

T ) . Division E, Ex Officio x

_._ S - Coptes of gl Uniform _and Model Asta nd-ather-printed-matter
' ' ' ’ issued by the Conference may be obtained from:

NATIONAL CONFERENCE OF COMMISSIONERS
ON UNIFORM STATE LAWS
645 North Michigan Avenue, Suite 510

—_— : ' Chicago, Hlinois 60611




_traditionally demonstrated by “an absence-of spontaneeus-respiva

PREFATORY NOTE

This Act provides comprehensive bases for determining death in-
all situations, It is based on a ten-year evolution of statutory language
on this subject. The first statute passed in Kansus in 1970, In 1972,
Professor Alexander Capron and Dr. Leon Kass refined the concept
further in “A Statutory Definition of the Standards for Determining
Human Death: An Appraisal and a Proposal,” 121 Pa. L. Rev, 87.
In 1875, the Law and Medicine Committee of the American Bar
Association (ABA) drafted a Model Definition of Death Act. In 1978,
the National Conference of Commissioners on Uniform State Laws
{NCCUSL) completed the Uniform Brain Death Act. It was based
on the prior work of the ABA. In 1979, the American Medical As-
sociation (AMA) created its own Model Determination' of Death
statute. In the meantime, some twenty-five state legislatures adopted
statutes based on one or another of the existing models. -

The interest in these statutes arises from modern advances in life-
saving' technology. A person may be artificially supported for r.s-
piration and circulation after all brain functions cease irreversibly.
The medical profession, also, has developed techniques for deter-
mining loss of brain functions while cardiorespiratory support is
administered. At the same time, the common law definition of death
cannot assu.e recognition of thése techniques. The common law
standard for determining death is the cessation of all vital functions,

tory and cardiac functions.” There isthen, a peteﬂﬁaJ—éiSﬁ;Etf

Between current and accepted bicmedical-practice and the common
law,

The proliferation of model acts and uniform acts, while indicating
a legislative need, also may be confusing, All existing acts have the
same prineips] goal—extension of the common law to include the
new techniques for determination of death, With no essential dis-
agreement on policy, the associations which have drafted statutes
met to find common language. This Act contains that common lan-
guage, and is the result of agreement between the ABA, AMA, and
NCCUSL, ’ .

Part (1) codifies the existing common law basis for determining
death—total failure of the cardiorespiratory system. Part (2) extends
the common law to include the new procedures for determination
of death based upon irreversible loss of all brain functions. The
overwhelming majority of cases will continue to be determined nc-
cording to part (1). When artificial means of support preclude a
determination under part (1), the Act recognizes that death can be
determined by the alternative procedures.
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_ Under part (2), the entire brain must cease to function, irrever-
sibly. The “entire brain” includes the brain steni, as well as the —
neocortex. The concept of “‘entire brain" distinguishes Jetermination
of death under this Act from “neocortical death” or “persistent veg-
etative state.” These are not deemed valid medical or legal bases for
determining death.

This Act also does not concern Itself with living wills, death with
dignity, euthanasta, rules on death certificates, maintaining life sup-
port beyond brain death in cases of pregnant women or of organ

. donors, and protection for the dead body. These subjects are left to

- ' other law.

' This Act is silent on acceptable disgnostie tests and medical pro-
cedures. It sets the general legal standard for determining death, but

i _ not the medical criteria for doing so. The medical profession remains

free to formulate acceptable medical practices and to utilize new
biomedical knowledge, diagnostic tests, and equipment.
1t is unnecessary for the Act to address specifically the liability
of persons who make determinations, No perzen authorized by law
to determine death, who makes such a determination in accordance
with the Act, should, or will be, liable for damages in any civil action
or subject I~ prosecution in any criminal proceeding for his acts or
the acts of others based on that determination. No person who acts
in good faith, in reliance on a determination of death, should, or -
Wil b, Tahie 10T C FE5 111 ally Ci Vil aCLION OF SUBJEEt to proseeation —
iany-crminal-proceeding—For—his-acts—Fherels—ho-need-to-deal—— i —
with these dssues in the text of this Act. : :
Time of death, also, is not specifically addressed. In those instances
in which time of death affects legal rights, this Act states the bases
for determining death. Time of death is a fact to be determined
with all others in each individual case, and may be resolved, when
in doubt, upon expert testimony before the appropriate court.
Finally, since this Act should apply to all situations, it should not
be joined with the Uniform Anatomical Gift Act so that its appli-
cation is limited to cases of organ donation.

B




UNIFORM DETERMINATION OF DEATH ACT

§1. [Determination of Death.] An individual who has sus-
tained either (1) irreversible cessation of circulatory and res-
piratory functions, or (2) irreversible cessation of all functions
of the entire brain, including the brain stem, is dead. A de-
termination of death must be made in accordance with ac-
cepted med!cal standards.

§2. [Uniformity of Construction and Application,} This Act
shall be applied and construed to effectuate its general purpose
to rnake uniform the Jaw with respect to the subjsct of this Act
among states enacting it.

§8. [Short Title.] This Act may be cited as the Uniform
Determination of Death Art
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Law recognizes

Braim Deattln

By Ronald E. Cranford and ]oﬁn M, McCabe

Only 20 years ago, 2 victim of a cardiac atrest
suffered outside a hospital had virtually no chance.
oday, up_ .o one_ in five cardiac arrest vieti

logy that’s responsible for these “medical miracles.”
They include “brain death” and the “persistent
vegetative state,” For example, some urban medical
centers blessed with the latest life-saving equip-

ment now classify about one in 20 deaths as brain -

death ~ a term that didn’t even exist until o few
years ago. And the concept couldn’t have been ima-
gined when the cdmmon law description of death
as cessation of heart-lung activity was developed.
Ancient Jaw’s ignorance of 20th Century advances
in medical hardware and skill still is reflected in
Black's Law Dictionary which relies exclusively on
‘ (See BRAIN DEATH, page 2)

PSR =T

Should respirators be used on the "brain dead,” or
should they be reserved for those with some chance for lie?

2. p—

iThrée#idoptions:

Nevada's Legislature and the supreme courts of Colorado
and Arizona have brought the Uniform Brain Death Act to
their states, .

Nevada's legistators acted early In 1979, and the high
courts of Colorado and Arizona handed down decisions in
October that recognized the Uniform Braln Death Act's

definition of brain death as having equal standing with the
traditional definition; of death ~ cessation of respiration and
circulatien.

Twenty-four other states use other language to define
"Grain death,” The Confecence believes its simple act thal
points up the significance of the brain stem — and avoids
confusian over the legal standing of the common law defini-
of death - Is superior tocarller efforts of states to deal with
the problem. Therefore, uniform law commissioners are urg.
ing every state lo adopt the Uniform Brain Death Act,
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That assessment might takg a few
hours, several days, weeks, and,
in some" cases, months.

The three most commaon causes
of brain death are (1) head
injuries such as those sustained
in auto accidents and shootings;
(2) massive spontaniéous  brain
hemorrhage which usually is
secondary to complications of
hypertension _or rupture of a
congenital berry ancurysm; and
(3) lack of blood pumped intothe
brain because of cardiac arrest or
systemic bypotension.

|Brafim
| Death :

the cardiorespiratory standard in
describing death as:

“The cessation of life; the
ceasing to exist; defined by phy-
sicians as a total stoppage of the
circulation of the blood, and a
cessation of the animal and vical
functions conscquent thereon,
... respiration, pulsation, etc.”  insult to the brain often produces-
swelling (cerebral edema). When
swelling is so severe that the
pressure within the cranial cavity
cxceeds the systolic blood pres-
sure, blood flow to the brain —
including the brain stem — ceases.
When cerebral circulation stops,
all brain functions cease within a

The centuries-old cardiorespir-
atory factors still are valid for
most determinations of death,
But physicians now have tools
capable of bringing some patients
back from the common Jlaw
concept of death. These modern
miracles usually have a happy
ending with victims rehabilitated
and playing ~roductive roles in
society

Whatever the cause, a severe '

1. .er of minutes to a few hours,
This characteristic sequence of
events occurs in the majority of
cases of brain death and is
fundamental to an understand-
ing of the certainty of prognosis
in these qases.

No response

Clinical examination of the pa-
tients in this condition reveals no
evidence of brain functions, They
are in the deepest possible coma;
totally unaware of themselves or
their environment. Intense stimu-

Jation brings no response or vol-

untary motor movements.
However, some movements or
reflexes originating in the spinal
cord may be present, because the
brain and spinal cord have sep-
arate circulatory systems. That
means the spinal cord is unaf
fected by the massive increase

Critical minutes

But not always. Sometimes
the medica! arsenal of respirators,
intubation and cardiopulmonary
resuscitation manages to Imain-
tain heartbeat and breathing

Medica! arsenals
. available in

. . emergency rooms
in_patients whq have _suffcred today can overcome
massive, irreversible braisr dam- the heart-tung
2ge. That can mean brain death. death defined by

common law,

How does jt happen? In acute
emergencies, such as cardiac
arrest or severe head injuries,
medical teams concentrate on
stabilizing vital cardiorespiratory
functions while diagnosing and
treating  potentially reversible
causes of brain dysfunction.
During those critical early min-
utes which often stretch into
hours, therc’s little time 1o
ascertain the ‘extent of irrever-
sible brain damage. Only after
other factors have stabilized
.can the medical team assess
the extent of permanent damage.
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in intracranial prersure, and blo. .,
flov. to the spinal cord may be
normal. In that case, the cord
would not suffer the widespread
destruction sustained by the
brazin, Necvertheless, even in“the
presence of these persisting spinal
cord respornses, the - patient's
brain is definitely and irreme-
diably destroyed, This condition
can be described as *physiological
decapitation.”

All brain stem functions are
absent. Pupils do not respond to
light. There are no eye move-
ments at the brain stem level
Spontaneous respiration ceases
because the vital respiratory
centers of the lower brain are
destroyed. Therefore, the patient
depends centirely on mechanical
respiratory support to maintain
the appearance, if not the
substance, of life,

Heart may continue

Although spontaneous respira-
tory funcion depends totally on
the brain and cannot exist with-

“a

_Kansas led 26 other states = -
in recognizing brain death

Kansas was the first state to adopt brain death legislation,
That state’s 1971 act set up-a two-tier definition of death, Some
experts feel the Kansas statute could be construed as creating a
“special category” of death — one designed to encourage trans-
plants of viable vital organs.

“In 1972, law professor Alexander Morgan Capron of the Uni-
versity of Pennsylvania and physician Leon R, Kass developed a
mode} statute aimed at eliminating the duality problem. The
Capron-Kass proposal was adoptéd by at least eight states,

In 1975, the American Bar Association sought to simplify
earlier brain death legislation. It approved a2 model used by at
least two states, but also asked the Uniform Law Cominissioners
to refine the proposal. The American Medical Association's

board of trustees recently
stare hag rf-pri'rtpd adonting,

approved another model which no
r

The key difference between the ABA and AMA models and
the Uniform Actis the phrase “including the brain stem” — which
draws a clear legal line between brain death and the persistent

vegetative state.

insult and reaches its greatest
intensity within 12 to 24 hours,

necessary to exclude such poss-

That means stop

233

_ ibilities before a patient may be
af— pronounced bran-deads —fiven-

—————{hAT'T TiOr ITUE—O

out a fupctioning braip _stem,

Normal cardiac functioning can
oceur in the presence of total
brain destruction. For example,
when a patient is pronounced
dead using accepted medical
criteria for brain death and the
respirator is discontinued, the
heart may continue to function
for up to an hour,

Because of the sequence of
events — primary injury, brain
swelling, increased intracranial
pressure, loss of cerebral blood
flow and, finally, jrreversible
cessation of all brain functions —
the prognosis for recovery of
brain functions usually can be
determined within the first few
days after primary injury. The
time period varies depending on
rapidity and magnitude of brain
swelling and other pathologic
changes. Normally, brain swelling
begins soon after the primary

Uniform Law Memo — Winter 1980

heart——"blood=flow-typieally-oecurs-dur—laboratony—s i

ing the second or third day after
a patient is hospitalized. But it
can happen more quickly.

" Confirmation needed

The bedside clinical examin-
ation necessary to confirm the
absence of all brain functions

can be performed within a moatter

of miputes, But establishment of
an irreversible process as the
basis for cessation of brain
functions may require several
days. Reversible loss of brain
functions usually involves inges-
tion of suppressant drugs, such
as barbituates, though it also is
theoretically possible to exper-
jence temporary suspension of all
brain functions because of hypo-
thermia — low body temperature,

Therefore, when a patient’s
history can’t be determined, it’s

can't be trusted complerely.
Physicians must wait several
days to ensure that any drugs
have been cleared from the body
or, in some cases, document a
total cessation of cerebra) blood -
flow. :

But in the great majority of
cases, the cause of brain injuries
can be ascertained within the
first few hours. For example,
when a head is split open as a
side effect of a collision between
a motorcycle and a utility pole,
there's no reasonable douwbt
about the cause of the loss of
brain function.

New diagnostic tools

New medical tools have in-
creased diagnostic accuracy early
in the treatment process,.For ex-
example, CAT (computerized

3

- ——




IBraim
Death

axial tomography) scanning en-
ables physicians to visualize the
size, location and effect of a
massive intracranial hemorrhage.
And without moving a patient,
bedside radioisotope tests can
determine if there has been a
total interruption of blood flow
to the brain.

Survival time limit

Sophisticated medical therapy
is necessary to maintain cardiac
function in brain death victims
for even short periods of time.
Prolonged maintenance of heart-
bear and circulation is possibic in
theory. But when the brain stem

is destroyed, cardiac function vs-

ot

fourth of all brain death victims
may suffcr a cardiac arrest while
physicians are determining that
brain death has occurred.

This limit on “survival time”
points -up an important dis-

the CAT Scunner~whili won a Nobe!

1 Prize for Itc revelopers—-has become part

of the dlagnostic arsenal availoble to physicietis in major megh’cal centers.

tinction between brain death and
the persistent vegetative state.

Unlike the multiple causes of
brain death, the persistent veget-

ative state ordinarily results from

—td

Fifteen to 20 minutes of total
cessation of blood flow will
destroy the entire brain, including
the brain stem, to produce brain
death. But if there is a total

hoRh—0L_ N0 ROre _{1al}

brain damage secondary to lack
of blood. In such cases, brain
damage occurs primarily in the
cerebral cortex which suffers
more from lack of blood than
the brain stem.

can be scveic and ieversibie — — §
structural damage to the cere-
.bral cortex, resulting in the
persistent vegetative state. Most
.peurologists use that term to
describe’ 2 medical condition in
which the patient demonstrates
no behavioral responses even
during periods of apparent

John M. McCabe...

... serves as legal counsel and legislotive df-
rector for the NCCUSL, He joined the Con-
ference in 1972 to head up legislative activi-
ties, His duties now Include working with Uni-
form Law Commissioners; committees and
advisors to state legislatures; state officlols;
and national, state and local inferest groups
to develop and urge enactment of NCCUSL-
drafted legislation, He came to the Confer-
ence from the University of Montana where
he served as assistant deon and taught local
govarnmient law, torts, and professfonal re-
sponsibility. He also served as consuftant to
Montana state advisory committees on legls-
fative planning and mined land reclamation,

~ “wakefulness.”

Patient seems ‘‘normal"

The appearance of a patient
existing in & persistent vegetative
state contrasts with the profound
coma of brain death. There may
be spontancous movements of
eyes, changes in facial expression, .
movement of the extremities and
even sleep-wake cycles. In other
words, the patient at first glance
might appear to be “normal.”
But detailed neurologic examin-
ations over a prolonged period
will demonstrate a total lack of

Uniform Law Memo — Winter 1980




awareness of self and environment
even though the patient is not
in a coma, '

The cortex may be destroyed,
but the brain stem functions
even though it may have been
depressed -enough- to-produce a
coma requiring respirator support
shortly after the inital injury,
Recovery of brain stem function
is signaled by a return to *nor-
mal” wakefulness. This phenc
menon can play a cruel trick on
the patient’s family when they
interpret it as “improvement.”
But in reality the change only
amounts to cvolution into the
persistent vegetative state. At
this point, most patients no
longer depend on a respirator.
This hss been demonstrated
graphically in the case of Karen
Ann Quinlan.

Prognosis takes longer

And in contrast to brain death
when a prognosis usually requires
only a few uvays, it's much later

how poor the prognesis, no
matter how poorly the brain

+is functioning, still is considered

a living person. But once the
entire brain ~ including the bras
stem — ceases to function, an
individual is medically and legal-
ly dead.

Uniform Act's 38 words

That distinction is the basis for
the Uniform Brain Death Act
which the Conference adopted in
1978, Its one operative section,
states simply: :

“For legal and medical pur-
poses, an individual who has sus-
tained irreversible cessation of all
functioning of the brain, includ-
ing the brain stem, is dead, A de-
termination under this section
must be made in accordance with
reasonable medical standards."

This gives brain death equal
legal standing with the common
law's heart-lung death. By includ-

oursc—of the—HINess—mg—TiheTeicrence—tothe—brawn

—Befere=a—prognosis—tor-Tecoverni—stem—the=Confetence—eimInateD

of cognitive or other intellectual
functions can be made. Con-
siderations involved in dealing
with this condition arc entirely
different from those involved
in brain death.

Differences hinge on the facr
that accepted medical standards
for determination of death, using
cither cardiorespiratory or brain
standards, draw a careful line
between severe dysfunction and
no function at all. That's why a
patient suffering. from severe,
intractable heart failure with an
extraordinarily poor prognosis
continues to receive treatment
while an individual whose heart
no longer functions at all must
be pronounced dead.

Both medical and legal auth-
orities have applied that general
principle to brain death, A patient
with overwhelmingly scvere, irre-
versible brain damage, no matter

Uniform Law Memo -~ Winter 1980

any possible confusion of brain
death with the persistent vegeta-
tive state.

The act is short, simple and
narrow. Commissioners chose not -

[=——Conier
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10 clutter it and possibly confuse
issues by trying to deal wjth
related problems such as living
wills, death with dignity, cuthan-
asia, rules on death certificates,
maintaining life support beyond

brain_death in pregnant women

or organ donors, and protection
of the decedent. These important
subjects were left to other law.

And the Conference did not
try to establish medical criteria
for brain death. That was left
to the medical profession which is
constantly working to expand
its horizons through ‘develop-

* ment of new knowledge and diag-

nostic equipment.

Five per cent question

Drafters also emphasized that
the tried and true common law
standard of heart-lung cessation
still is valid in at least 95 per
cent of determinations of death.

Why should every state adopt
legislation making it clear that
brain death is as certain and final

oa 3N

tion of itself when it was draft-
ing the Uniform Anatomical Gift
Act. In the final 1968 drift of
that act, drafters commented
they had made “no attempt. . . to

CASRECE THAT QIS —

Ronald E.Cranford. ..

... served as odvisor to the NCCUSL com-
mittee that prepared preliminary drafts of
the Uniform Brain Death Act. He'is associate
physician in neurology and a director of the
Neurological Intensive Care Unit at Henne-
pin County (Minn.) Medical Center and has
taught neurology at the Usa. ersity of Minne-
sota since 1871, He is chairman of the Min-
nesota Medical Association Ad Hoc Commit:
tee an Death and the American Acodemy of
Neurology Ethics Committee, He serves as fac-
ulty advisor to the.University of Minnesota
Medical School’s program in biomedical eth-
fcs and Is @ member of the Mignesota Inter-  +
religious Committee on Blomedical Ethics,




 Death

define the uncertain point in
time when life terminates...No
reasonable statutory definition is
possible. The answer depends
upon many variables, differing

from case to case.”

Clear delineation

In 1968, the Canference felt
pronouncement of death should
be strictly a medical decision.
It still does. But it now recog-
nizes that a Jarge portion of the
lay public and too many lawyers
don’t understand the medical
fact of brair death. The Uniform
Brain Death Act provides legal
support for the medical reality
by carefully delineating the line
between brain death

and the -
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persistent-vegetativestatethrough-—
i A X

functional brain stem.

This distinction should elim-
inate problems encountered now
in trying to explain the medical
fact of brain death in some state
courts, Such problems have arisen
in frivolous malpractice suits
equating the removal of a re-
spirator or "beating heart” with
unreasonable medical practice,
Ignorance of the fact of brain
death also has impeded pros-
ecution .of criminal cases when
the defense is based on the
irrational claim that the phys-
ician performing a transplant
and not the accused murderer
was responsible for the crime.

Professional decision

Most important of all, the
uniform act makes it clear that
determination of brain death
should be a medical decision

No rfwotter how efaborate the life-support paraphernalia may seem, it always

as is determination of cardio-
respiratory death. In too many
states, physicians are forced to
involve grieving “‘next of kin"
in determinations of brain death.
Laymen should not face the
agony of such a decision which
amounts only to postponment of
the time when death’s reality
must be faced and accepted.
The act promotes societal
acceptance of the concept of
brain death assisting families
in coming to grips with the
death of a loved one. )
Legal delays can  postpone
medical decisions affecting the
viability of life-giving transplant-

remains secondary to the relationship between physician, patient and family.

The Uniform Brain Death Act he

Ips rather than hinders this relationship.

ations — a kidney, or a skin graft
for & burn victim — that may tip
the scales toward life for another
critically ill patient.

A gift of life

Legal as well as medical ac-
knowledgement of brain death
should hasten permission for ana-
tomical donations before degen-
eration makes them uscles: Such
gifts often help overcome the
despair of the decedent’s family
and friends, who can find con-
solation in knowing that their
loved one was able to pass on the
torch of life, »

Uniform Law Memo — Winter 1980
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PREFATORY NOTE

. This Act provides comprehensive bases for determining death in
all situations, It is based on a ten-year evolution of statutory language
on this subject. The first statute passed in Kansas in 1970, In 1972,
Professor Alexander Capron and Dr. Leon Kass refined the concept
further fn “A Statutory Definition of the Standards for Determining
Human Death: An Appraisal and a Proposal,” 121 Pa. L. Rev, 87.
In 1975, the Law and Medicine Committee of the American Bar
Association (ABA) drafted a Model Definition of Death Act. In 1978,
.the National Conference of Commissioners on Uniform State Laws .
(NCCUSL) completed the Uniform Brain Death Act. It‘was based
on the prior work of the ABA. In 1979, the American Medical As- -
sociation (AMA) created its own Model Determination of Death
statute. In the meantime, some twenty-five state legislatures adopted
statutes: based on one or another of the existing models. ;

The interest in these statutes arises from modern advances in life-
saving techuology. A person may be artificially supported for r.s-
piration and circulation after all brain functions cease irreversibly.
The medical profession, also, has developed techniques for deter-
mining loss of brain functions while cardiorespiratory ‘support is
administered. At the same time, the common law definition of death
cannot assu.e recognition of thése techniques. The eommon law
standard for determining death is the cessation of all vital functions,

_fry]_(‘?“inﬂn"u rlpmnq&l'ru}pﬁ hi “an %%M&%MBEL
tory. and_cardiac {unctions. ” There is,then, a—potential disparity
between current and accepted biomedical-practice and the common
law.

The proliferation of model acts and uniform acts, while indicating
a legislative need, also may be confusing. All existing acts have the
same prineipu] goal—extension of the common law to include the
new techniques for determination of death, With no essential dis-
agreement on policy, the associations which have drafted statutes
met to find common language. This Act contains that commion lan-
guage, and is the result of agreement between the ABA, AMA, and
NCCUSL, : .

Part (1) codifies the existing common law basis for determining
death—total fallure of the cardiorespiratory system. Part (2) extends
the common law to include the new procedures for determination

_of death based upon irreversible loss of all brain functions. The
overwhelming majority of cases will continue to be determined ae-
cording to part (1), When artificial means of support preclude a
determination under part (1), the Act recognizes that death can be
determined by the alternative procedures.
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Under part {2), the entire brain must cease to function, irrever-
sibly. The “entire brain” includes the brain stém, as well asthe - -
neocortex. The concept of “entire brain" distinguishes determination
of death under this Act from “neocortical death” or “persistent veg-
etative state.” These are not deemed valid medical or legal bases for
determining death,

This Act also does not eoncern ltself with living wills, death with

dignity, euthanasia, rules on death certificates, maintaining life sup- N
port beyond brain death in cases of pregnant women or of organ |
donors, and protection for the dead body. These subjects are left to

> other law,
. ' This Act is silent on acceptable diagnostic tests and medical pro-
DA : ;o cedures. Tt sets the general legal standard for determining death, but

‘ , : not the medical criteria for doing so. The medical profession remains
free to formulate acceptable medical practices and to utilize new
biomedical knowledge, diagnostic tests, and equipment.

1t is unnecessary for the Act to address specifically the liability

of persons who make determinations, No perzun authorized by law

to determine death, who makes such a determination in accordance

with the Act, should, or will be, liable for damages in any civil action

or subject I~ prosecution in any criminal proceeding for his acts or

o ) the acts of others based on that determination. No person who acts

- in good faith, in reliance on a determination of death, should, or
- ’ j Wil be, Hahlc f0T Qanages il aly CIvil BCLIOIr oY subject (o prosecution ——————
=B - ' nany-eriminal-proceedingForhisacts—Rhereis-no-need-to-deal—l—
‘ ’ with these dssues in the text of this Act. ' ‘
Time of death, also, is not specifically addressed. In those instances
in which time of death affects legal rights, this Act states the bases
. for determining death. Time of death is a fact to be determined
ot - with all others in each individual case, and may be resolved, when

’ in doubt, upon expert testimony before the appropriate court.

Finally, since this Act should apply to all situations, it should not
be joined with the Uniform Anatomical Gift Act so that its appli-

- cation is limited to cases of organ donation, :




UNIFORM DETERMINATION OF DEATH ACT

§1. [Determination of Death.] An individual who has sus-
tained either (1) jrreversible cessation of circulatory and res-
piratory functions, or (2) irreversible cessation of all functions
of the entire brain, including the brain stem, is dead. A de- -
termination of death must be made in accordance with ac-
cepted medical standards,

§2. [Uniformity of Construction and Application.] This Act
shall be applied and construed to effectuate its general purpose
to make uniform the Jaw with respect to the subject of this Act
among states enacting it.

§3. [Short Title.] This Act may be cited as the Uniform
Determination of Death Art
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Jonee Fonseca
Mother of Israel Stinson Superior Court of Califckn LG )
PO Box 2105 T 7 County of Los Angelels AR 1SRRI
Napa, CA 94558
707.450.6900 | AUG 18 2016 * =¥ZFT
joneefonseca@yahoe.com Sherri R. Cartey, Execytive Officer/Clerk
. By WWM& Deputy
N. Difiambattista
IN THE SUPERIOR COURT OF CALIFORNIA
IN AND FOR THE COUNTY OF LOS ANGELES
UNLIMITED CIVIL JURISDICTION
Israel Stinson, a minor, by Jonee Fonseca his Case No, BS j- 6 4 3 8 ?
mother,
» VERIFIED EX PARTE PETITION FOR
Petitioner, TEMPORARY RESTRAINING
v ORDER/INJUNCTION: REQUEST FOR
V. ' ORDER OF INDEPENDENT LR
_ v NEUROLOGICAL EXAM; REQUEST FO;
Children’s Hospital Los Angeles. ORDER TO MAINTAIN LEVEL OF
_ MEDICAL CARE; ~ Lz
Respondent. ' o : D . X
I, Joned Fonseca, am the mother of Israel Stinson, who on August 7 was admitted to

Children’s Hogpital of Los Angeles (“Children’s) for treatment and care pending transfer to
. home care. Isrjlel suffered an asthma attack while at UC Davis Children’s Hospital in
Sacramento thgh resulted in a temporary lack of oxygen to Israel’s brain. Israel was placed on 4

ventilator and has needed ventilator support since the injury.

-1-
Petition for Temporary Restraining Ovder/[niunction and Othar Nadave




N L R V. T S TUR C S

[\ ) [\ N N N B (S N r— — — — — — p— — — —

~ Kaiser Permanente Medical Center in Roseville (“Kaiser”) for-treatment on-April-12,2016:- D

that I wished for Israel to be cared for at home. However, in order for Israel to be transferred to
home care, he required a breathing tube and feeding tube (“g-tube™). Kaiser refused to pérfonjr
these procedures. Dr. Myette said that Israel’é digestive éystem was “dead” and that trying to
feed him would be “catastrophic.” Dr. Myette also said the onljr reason Israel was alive is
because he wag continually adjusting Israel’s blood pressure through medication. These

statements werg later proved to be inaccurate.
provide the prdcedures needed for Israel to be cared for at home.

in Guatemala Qity, Guatemala, agreed to admit Is;ael and provide the breathing tube and g-tub

On May 21, 2Q116, Israel was transported to Guatem’éla City and was admitted to del Pilar.

gastrostomy to|provide Israel with a breathing tube and feeding tube. Israel responded very wel

Because Israel is a Medi-Cal patient with Kaiser Permanente, Israel was transferred tg

Michael Myette, a pediatric intensivist at Kaiser, did not treat Israel, but instead performed a
brain death exam. On April 13, I was fold Israel would be removed from his ventilator. I
obtained a court order keeping Israel alive while I sought a physician who could perform an
independent examination. I found several physicians willing to examine Israel, but Kaiser

refused to allow the independent exam.

After doing much research on caring for patients with serious brain injuries, I decided

I began{looking for another hospital that would accept Israel as a patient in order to

Dr. Juap Zaldana, a pediatric specialist at Sanatorio Nuestra Sefiora del Pilar (“del Pilar”)

W
.

Becausg Kaiser refused to feed my son, Israel had not received any nutrition in almost six

weeks. He was|on dextrose (sugar water) for hydration.

Shortly|after Israel was transferred to del Pilar, Dr. Zaldana performed atracheotomy and

I

. -2-
Petition for Temporary Restraining Order/Injunction and Other Orders




el

——t

O % u O B W o

[ T N S S S S S S T S e O e N T e T e G o S Sy
o B = ) T v L R P R = TN+ B - N B« N U T “U VS B S e =]

medication and was able to regulate his blood pressure on his own. He was also able to regulate

to the procedures and to receiving nutrition. Within one week, he was off of the blood pressure

1]

his body temperature on his own. Israel also increased his movements in response to my voic
and touch. He is able to move his upper body and his arms and legs. He recently started to
squeeze his hands and make a fist.

Dr. Zaldana, and Dr. Francisco Montiel, a pediatric neurologist at del Pilar, performed
numerous exams on Israel, including two EEGs. Both doctors concluded that Israel’s conditign
was inconsistent with the criteria for brain death (see attached). They dete.rniined that Israel is/in

a “persistent vegetative state.” This was confirmed by Dr. Rubén Posadas, a neurologist at del

Pilar (see attached).
We remained in Guatemala with Israel for approximately 2 1/2 months, During that tithe
we made arrangements for Israel’s return to the U.S.
In July,)I was told that Children’s Hospitgl of Los Angeles (Children’s) consulted with
Dr, Zaldana regarding Israel’s condition. After speaking with Dr. Zaldana, Children’.s agreed tL
accept Israel a étransfer patient for treatment.

On Satyrday, August 6, Israel was transported by air ambulance from Guatemala City t

(=]

Children’s. Hejwas admitted to Children’s the morning of August 7. That same day, Dr. Ashraf

Abou-Zamzamy, [srael’s attending physician at Children’s, told me that Israel’s sodium levels

were high.
Over the next few days, Israel’s face and torso became increasingly red and swollen. I

was shocked by his appearance, as Israel had never had this reaction before. Israel was able to

maintain prope% sodium levels, blood pressure, and temperature without medication while at del

-3
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7 s,iqdiumflevclsﬂir()n,August,1,5, limited feeding was reinstated. -

brain stem, thete shall be independent confirmation by another physician.”

Pilar (see attached). On August 9, I was told that Children’s stopped feeding Israel because of his

On August 16, Children’s informed me that it intended to remove Israel’s ventilator,

which will almost certainly result in my son’s death.

MEMORANDUM OF POINTS AND AUTHORITIES

California Health and Safety Code Section 7180 (a) (The Uniform Determination of
Delath Act) provides for a legal determination of brain death as follows; “(a) An individual who
has sustained either (1) irreversible cessation of circulatory aﬁd respiratory functions, or (2)
i;reversible cessation of all functions of the entire brain, including the brain stem, is dead. A
determination of death must be made in accordance with accepted medi_cal standards.”

Health and Safety Code Section 7181 provides for an “independent” verification of any
such detérmination stating; “When an individual is pronounced dead by determining that the

individual has pustained an irreversible cessation of all functions of the entire brain, including the

As estaplished by the Court in Dority v Superior Court (1983) 145 Cal.App.3d 273, 278 |
this Court has jurisdiction over the issue of whether a person is “brain dead” or not pursuant to
Health and Safpty Code Sections 7180 & 7181: Acknowledging the moral and religious
implications of such a diagnosis and conclusion, the Dority court determined that it would be
“unwise” to depy courts the authority to make such a determination when circumstances
warranted. |

Here, Kaiser performed a brain death exam and declared that Israel was brain dead, but

refused to allow for an independent examination. Kaiser also said that as a result of Israel’s brai

-4-
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injury, his condition would deteriorate. Dr. Myette said that Israel’s digestive system was

_ “dead.” Not only did Israel’s condition not deteriorate, but he began improving. After Israel |~

began receiving nutrition at del Pilar, he no longer required medication to stabilize his blood

pressure, heart rate, or sodium levels, He was also able to regulate his own body temperature

without artificial devices (i.e., “Bare Hugger”). Only Kaiser physicians have examined Jsrael fis

regards to possible brain death.
Israel received an independent examination by three physicians—Dr, Juan Zaldana, a

pediatric specialist; Dr. Francisco Montriel, a pediatric neurologist; and Dr. Ruben Posadas, a

neurologist. All three have determined that while Israel has a serious brain injury, he is not brTin

dead. Israel’s EEGs s‘how brain activity. This is not consistent with brain death.
Children’s accepted Israel for treatment based on reports by these physicians. The

admitting physician personally talked with Dr. Zaldana about Israel’s condition and prognosis

[srael’s conditipn has significantly worsened since being under the care of Dr. Abou-Zamzam @t

Children’s, Now Children’s wants to remove Israel’s ventilator, which will most likely cause
Israel’s death Yy suffocation. |

I had Israel transferred to Children’s, as I believed the mediéal staff would provide him
with care and treatment, while I made arrangements for Israel to be cared for at home. Instead,
Children’s _is planning to put Israel to death.

My son responds to treatment.. He is able to move his upper body, turn his head, and
move his arms|and legs in response to my voice and touch. The fact that he responds to my voi
indicates, at the verﬁr minimum, brain stem activity. Section 7180, requires the cessation of all

functions of th¢ brain, including the brain stem.

M
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McMath case, 1

At this

time, I do not trust Children’s to provide an independent evaluation of Israel.

~ Because Israel’s condition has worsened since being admitted to Children’s, the hospital hasa -

conflict of interest in determining his condition. If Children’s can make a finding of brain deah,

they no longer have to pay for any of his care, while if he is severely brain damaged, but not

brain dead, they may be legally liable to provide his ongoing care and treatment at Children’s|or

elsewhere,

Only one other case of this type is on record in California, namely the case of Jahi
McMath which was heard in Alameda County in December of 2013. That case, one of first
impression, where Nailah Winkfield challenged Children’s Hospital Oakland’s determination pf

brain death after they negligently treated her daughter, Jahi, led to an Order, issued by Hon E.

Gritlo, holding

no affiliation with the hospital facility (in that case Children’é Hospital Oakland) which was

believed to hay

over the determination of whether not Jahi McMath was “brain dead” or not.

In McM
medical standaj
Children’s Hos
Judge Grillo dJ
proceeding prg

The Co

which present t

that an independent determination is one which is performed by a physician with

e committed the malpractice which led to the debilitating brain injuries Jahi
e and correct copy of Judge Grillo’s Order is attached to this Petition. In the

he Trial Court rejected the Hospital’s position that the Court had no jurisdiction

{ath, Judge Grillo stated that the Section 7180°s language regarding “accepted
rds” permitted an‘ inquiry into whether the second physician (also affiliated with
pital Oakland) was “indepeﬁden ” as that term §vas defined under Section 7181.
termined that the petitioner’s due process rights would be protected by a focused
viding limited discovery and the right to thé presentation of evidence.

urt determined that, under circumstances which are strikingly similar to those

hemselves here, the conflict presented was such that the court found that the

-6~
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Oakland, preform peuiglggical, testing, an EEG and a'cerebral blood flow study. Indeed, the

Case 2:16-cv-00889-KIM-EFB  Document.68-3:

1 e RPN

Petitioner was entitled to have an independent physician, unaffiliated with Children’s HospitTl

Court Ordered Children’s Hospital Oakland to permit the Court’s own court appointed expert to
be given temporary privileges and access to tﬁe Hospital’s facilities, diagnostic equipment, arJd
technicians necessary to perform an “independent” exam. |
In a Nevada Supreme Court case with similar facts, the court unanimously questioned
whether the American Associafcion of Neurolo gy guidelines that are used to determine brain
death in both Nevada and California, “adequately measure all functions of the entire brain,
including the brain stem.” In re Guardianship of Hailu, 131 Nev. Adv. Op. 89. (Nov. 16, 2013).
In that case, Aden Hailu, a young college student, went into cardiac arrest during emergency
surgery for severe stomach pain and subsequently éuffered a brain injury. The hospital performed
three EEGs, which showed some brain activity, yet doctors still proceeded to declare her brain
dead pursuant 10 Nevada’s brain death statute, which is identical to California’s. Both states use
the same guidelines to determine brain death, namely those developed by the American
Association of Weurolo gy. | |
In this ¢ase, Children’s wants to remove my son from his ventilator, even though three
separate indepéndent examinations have concluded that he is not brain dead and two EEGs sho[w
brain activity, |
Asin Dority and McMath, the unique circumstances of this case invoke the Court’s
jurisdiction and due process considerations require that this Court grant my Petition for a
Temporary Restraining Order and order that Children’s Hospital of Los Angéles recognize the

independent examinations performed by Drs, Zaldana, Montriel, and Posadas, or permit Dr, Als

7
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- diagnostic equipment and-technicians necessary tocarry out arepeat EEG,

_ WHEREFORE, petitioner prays:

Shewmon to conduct another independent examination with the assistance of Children’s

In order to provide the requisite physical conditions for a reliable set of tests to be

performed, Israel Stinson should continue to be treated so as to provide his optimum physical

health and in such a manner so as to not interfere with the neurological testing (such as the us¢ of

sedatives or paralytics).

1) That a Temporary Restr.ain'irvlg Order be issued precluding Respondents from performing

any apnea tests on Israel Stinson be issued;

2) That an Order be issued precluding Respondents from removing Israel Sfinson from
respiratory support, or removing or withholding medical treatment;

3) That an Order be issued that Respondents are 1o provide Israel Stinson treatment to
maintai%n ﬁis optimum physical health, including nutrition and thyroid hormone as

needed] in such a manner so as to not interfere with the neurological testing (such as th

use of sedatives or paralytics in such a manner and/or at such time that they may interfdre

with the aceuracy of the results).
4) That any Order be issued that Petitioner is entitled to an independent neurological
examination, by Dr. Alan Shewmon with the assistance of Childrens diagnostic

equipment and technicians necessary to carry out a repeat EEG.

I declage under penalty of perjury under the laws of the State of California that the

foregoing is tre and correct. Executed on August 17, 2016, at Los Angeles, California.

ar
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Jonee Fonseca

Mother of Israel Stinson
P.O.Box 2105

Napa, CA 94558

707.450.6900
joneefonseca@yahoo.com

IN THE SUPERIOR COURT OF CALIFORNIA
IN AND FOR THE COUNTY OF LOS ANGELES

UNLIMITED CIVIL JURISDICTION

Israel Stinson, a minor, by Jonee Fonseca his | Case No.

mother.
DECLARATION OF JONEE FONSECA IN

Petitioner, | SUPPORT OF EX-PARTE PETITION FOR
TEMPORARY RESTRAINING ORDER/

. INJUNCTION: REQUEST FOR ORDER OF

INDEPENDENT NEUROLOGICAL EXAM,

REQUEST FOR ORDER TO MAINTAIN

LEVEL OF MEDICAL CARE ; REQUEST

‘ FOR ORDER TO FACILITATE TRANSFER

Respondent. TO ANOTHER FACILITY OR TO HOME
CARE '

Children’s Hospital Los Angeles
Dr. Ashraf Abou-Zamzam

I: Jonee Fonseca, declare that I am the mother of petitioner Israel Stinson.
1. On April 2, 2016, my son Israel Stinson suffered an asthma attack while being treated at

UC Davis Children’s Hospital in Sacramento, CA. It tock several minutes for a doctor to

-1 - _
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respond to my calls for help and by that time, Israel had stopped breathing. Doctors were

. 'Within 24 hours of his arrival at Kaiser, the admitting physician, Dr. Michael Myette,

. Ithen sought an independent evaluation of Israel’s condition and obtained a court order to)
. Although I found several doctors who were willing to provide an independent
. My intention was—and is—to have Israel cared for at home. In order for Israel to be

. Tasked Kaiser to perform the procedures, but Doctor Myette said that Israel’s digestive

. During the nearly six weeks that Israel was at Kaiser, the hospital refused to provide him

. Kaiser also refused to do the two procédures necessary for Israel to be transferred to

26

able to resuscitate him, but he suffered a brain injury due to lack of oxygen.
Israel is insured through Medi-Cal with Kaiser Permanente so he was transferred to

Kaiser Permanente Medical Center (“Kaiser”) in Roseville, CA for treatment.

performed a brain death exam. I was told my son would be removed from life support oﬁm

April 14.

keep my son on the ventilator until another doctor could be found.

examination, Kaiser refused to allow them to examine Israel.

cared for at home, israel needed a breathing tube aqd feeding tube (“g-tube™).

system was not functional and th;t trying to feed him would be “catastrophic.” He also
said that Israel would not survive the tracheotomy procedure to provide him with a

breathing tube.

with any nutrition. He was only on a dextrose solution for hydration.

home care,

22 -
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10. Dr. Myette told me the only reason Israel was alive was because he was making continual

11.

12,
13.

14,

15.

16.

adjustments to his blood pressure medication, primarily vasopressin.

Dr. Juan Zaldana, a pediatric specialist at Sanatorio Nuestra Sefiora del Pilar (“del Pilar™)
in Guatemala City, Guatemala, agreed to admit Israel and provide the breathing tube and
g-tube.

On May 21, Israel was transported by air ambulance (AirCARE One) to Guatemala City
and admitted to del Pilar.

It took about five days for Israel to become stable enough to have the procedures. Both
the t;aoheotomy and the gastrostomy were performed on the same day.

Israel responded very well to finally receiving nutrition. Within one week, he was off of
all of the vasopressors.and was able to regulate his blood pressure on his own. He was
also abie to regulate his body temperature on his own. Israel also increased his
movements in response to my voice and touch. He is able to move his upper body and his
arms and legs. He recently started to squeeze his hands and make a fist.

Dr. Zaldana, and Dr. Francisco Montiel, a pediatric neuro'iogist at del Pilar, performed
numerous exams on Israel, including two EEGs. Both doctors concluded that Israel’s
condition was inconsistent wifh the criteria for brain death (see emails, attached). They
determined that Israel is in a “persistent vegetative state.” This was confirmed by Dr.
Rubén Posadas, a neurologist at del Pilar {(see email, attached).

We remained in Guatemala with Is.rael for approximately 2 1/2 months. During that time

we made arrangements for Israel’s return to the U.S.

-3 -
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17.In July, I was to

18.

19.

20.

21.

22.

. On August 16, T was told that Children’s is planning to remove Israel from ventilator

Zaldana regarding Israel’s condition. After speaking with Dr, Zéldana, Children’s agreed
to accept Israel as a_transfer patient. |

On Saturday, August 6, Israel was transported by air ambulance from Guatemala City to
Children’s. |

On Sunday, August 7.’ Dr. Ashraf Abou-Zamzam, Israel’s attending physician at
Children’s told me that Israel’s sodium levels were high. Israel’s face and torso were red
and swollen. This had never occurred at del Pilar.

On August 9, I was told that Children’s stopped feeding Israel because of his sodium
levels. On August 15, limited feeding was reinstated.

I have requested ’Fhat Israel be examined by’ an'independent physician. Dr. Alan
Shewmon, a neurologist with UCLA Medical Cent;ar, is willing .to examine Israel (see .
attached). Dr. Shewmon is a highly qualified and respected neurologist who serves as
Professor Emeritus of Neurology and Pediatrics at UCLA’s David Geffen School of
Medicine. Children’s refused to allow Dr. Shewmon temporary admitting privileges for
the purpose of examining Israel.

T have also been informed that Totally Kids, a long-term care facility for children with
severe brain injuries, is expecting to have a bed open for Israel early next month, If Israel
cannot be transferred to home care, I would like him to gé to a facility that specializes in

children with special needs.

support tomorrow, August 18.

4 -

1d that Children’s Hospital of Los Angeles (Children’s) consulted with Dr.
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25.

26.

27.

28.

24. 1 am hereby asking that Children’s Hospital of Los Angeles be prevented from removing

my son, Israe} Stinson, from the ventilator.

If Children’s removes Israel from the yentilgtor and he stops breathing, they will have
ended his life as well as their responsibility to provilde care forl the harm their negligence
caused. For this reason I hereby request that an independent examination be performed,
including the use of an EEG.

I also request that Children’s be prevented from performing an “apnea test” on Israel
during which he would be removed from the Ver‘ltilator.

T also request that Children’s be ordered to continue to provide such care and treatment |
to Israel that 1s necessary to maintain his physical health and promote any opportunity for
healing and recovery of his brain and body, including nutrition and thyroid hormone as
needed. |

I also request that Children’s Hospital of Lés Angeleé be-ordered to facilitate Israel’s

transfer to either a long-term care facility or home care as soon as possible.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed on August 17, 2016, in Los Angeles, California.

Jonee Fonseca
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26. T'also request that Children’s be ordered to continue to provide such care and treatment

1o Israel that is necessary to maintaii his physical health and promote any opportunity-for--— -

healing and recovery of his brain and body, including nutrition and thyroid hormone as
needed.
27. 1 also request that Children’s Hospital of Los Angeles be ordered to facilitate Israel’s”

transfer to either a long-term, subacute care facility or home care as soon as possible.

1 declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed on August 17, 2016, in Los Angeles, California.

.
Jonee Fonseca

SN— . ﬁ)@ —~ O.¢ :}232 igﬁ Q
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Case 2:16-cv-00889-

Israel Stinson, a minor, by Jonee Fonseca his

Petitioner,
V.

Children’s Hospital Los Angeles,

Respondent.

| Case N?-? BS164387

8 Wi K K

ounty of L.os An

Superior Court of Célifomia

eles

Judge Amy D. Hogue AUG 18 201

Hearing Date: August 185/ &, Carte;, Execytive
Time: 11:15 am. B.y_@%_%&w&
De'pt.: 86 N. DiGiambattists

TEMPORARY RESTRAINING ORDER
AND.ORDER TO SHOW CAUSE RE
PRELIMINARY INJUNCTION

b

Officer/Clerk

o3 = Deputy
A

Jonee Fonseca, appearing on behalf of her son, Petitioner; seeks a temporary restraining

order and an order permitting independent neurological examination of Petitioner Israel Stinson.

Fonseca states in her Verified Ex Parte Application and Declaration that Respondent Children’s

Hospital Los Angeles (Hospital”) advised her on August 16 that it intends “to remove Israel’s

- ventilator which will almost certainly result in [her] son’s death.” Fonseca states that Israel

suffered severe brain damage as a result of an asthma attack and has been comatose ever since.

Although his condition was stable while hospitalized in Guatemala, it has deteriorated since his

transfer to the Hospital in July.

As the court noted in Dority v. Superior Court (1983) 145 Cal.App.3d 273, 280, “The

jurisdiction of the court can be invoked upon a sufficient showing that it is reasonably probable

that a mistake has been made in the diagnosis of brain death or where the diagnosis was not

made in accord with accepted medical standards.” Under Health & Safety Code §§ 7181, a

_pronouncement of death based on “irreversible cessation of all functions of the entire brain

including the brain stem” requires “independent confirmation by another physician.”

Fonseca avers that Respondent has violated section 7181 by failing to obtain or permit an

independent evaluation. She asserts that the Hospital has an inherent conflict of interest because

it may be responsible to provide ongoing care if he is not declared dead. She also advises that
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Dr. Alan Shewman, a neurologist with UCLA Medical Center, is willing to examine Israel for

“TTpurposes of an independerit evaluation. T ST e e

This Court finds that Fonseca has made a sufficient showing of emergency and the
possibility of irreparable harm to justify the issuance of a temporary restraining order requiring
the Hospital to (1) refrain from removihg Israel from the ve'ntilator,‘(2) take reasonable measures
necessary to maintain Israel in a stable condition pending a hearing before this court, and (3)
cooperate with Fonseca to facilitate an independent evaluation of Israel by Dr. Shewman.

The Court further orders the Hospital to show cause, at 9:30 a.m. oﬁ September 9, 2016,
why a preliminary inj ﬁ;nétion to the same effect shall not issue. The Hospital is ordered to file
any written opposition on or before September 1, 2016. Any reply memorandum must be filed
on or before September 6, 2016.

Petitioner is order to personally serve the Hospital with the Petition and all supportihg
papers in accordance with California Code of Civil. Procedure 413.10 et seq.

Petiti oner.is hereby appointed guardian ad litem for her minor child, Israel, based on her
sworn statement to the court that she is his natural mother. In all furth‘er proceedings, the
guardian ad liteim must be represented by counsel and cannot represent the miﬁor child as a self-

represented litigant.

Dates: August 18, 2016
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Amy D' Hog
Judge of the Superior Court
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