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1 SUPERIOR COURT OF THE STATE OF

CALIFORNIA 2

OF PLACER

3

NO. 43 HON. MICHAEL W. JONES, JUDGE

5 ISRAEL STINSON,

6 Petitioner,

7 versus
0037673

8 UC DAVIS CHILDREN'S HOSPITAL, ET AL,

9 Defendant.

10

11

12

13

14

15

16

APPEARANCES:

17

FOR THE PETITIONER:

FOUNDATION 18
SNYDER, ESQ.

19

20

IN AND FOR THE COUNTY

--00o- 4 DEPARTMENT

Tt gt et Nt

Case No.S-CV-

--00o—-
REPORTER'S TRANSCRIPT
WEDNESDAY, APRIL 27, 2016
PETITION HEARING

--000o~-

LIFE LEGAL DEFENSE
BY: ALEXANDRA

P.O. Box 2015
Napa, California 94558
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ROSEVILLE, CALIFORNIA
WEDNESDAY, APRIL 27, 2016
-—-o00o--

The matter of ISRAEL STINSON, Petitioner,
versus UC DAVIS

5 CHILDREN'S HOSPITAL, ET AL, Defendant, case
number S-CV-0037673,

6 came regularly this day before the Honorable
MICHAEL W. JONES,

7 Judge of the Superior Court of the State of
California, in and 8 for the County of Placer,

Department Number 43 thereof. 9 The

22
23
24

2
3
4
21 FOR THE DEFENDANT: BUTY & CURLIANO LLP
BY: JASON
CURLIANO, ESQ.
22 DREXWELL JONES, ESQ.
555 12th Street, Suite
1280 23 Oakland, California
94607
24
25
Reported By: MELISSA S. SULLIVAN,
CSR13843

25—
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1

2
3
4

Petitioners were represented by Alexandra Snyder,
10 acting as their Counsel. 11 The
Defendant was represented by Jason Curliano and 12

Drexwell Jones, acting as their Counsel.

13 The following proceedings were had, to wit:
14 --000-15 THE
COURT: Let's -- calling the matter of Israel Stinson.

16 This is case S-CV-0037673. Ms. Snyder is present
on behalf of

17 Ms. Fonseca. I see that Mr. Stinson is also
present, and I'm

18 saying limiting to Ms. Fonseca in that matter
because that’'s

19 initially who the petition was filed on behalf of
or through, I

20 should say. Mr. Jones is present on behalf of
Raiser along with 21 Mr. Curliano. Good morning to

each of you. Make yourself comfortable, folks.

22
23
24
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2
3
4

I also note that Mr. Coffman is present

from county counsel on behalf of the public

guardian. Good morning, sir.
Thank you for being here.
MR. JONES: Your Honor, we also have two

representatives from Kaiser here, just so it's

noted for the record.

And their names?

THE COURT: Okay.

MR. ROBINSON: Richard Robinson,.

5 THE COURT: Richard. I'm sorry. The last
name?

6 MR. ROBINSON: Robinson.

7 THE COURT: R-0O-B-I-N-S-0-N?

8 MR. ROBINSON: Yes, Your Honor.

9 THE COURT: Thank you.
10 MS. MORENO: And Laura Moreno, M-0-R-E-N-O.
11 THE COURT: All right. Both

representatives with Kaiser.

22
23
24
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4

12 Thank you. And good morning to each of you as
well.

13 MS. SNYDER: Good morning, Your Honor.

14 THE COURT: All right. We are on today for
the status of

15 the extended TRO, if you will, and I received a
status report 16 yesterday that is signed by -- on

behalf of each of the parties.

17 Appears to be -—- is that your signature, Mr.
Jones?

18 MR. JONES: Yes, it is, Your Honor.

19 THE COURT: Okay. And, Ms. Snyder, I can

read that one.

20 All right. Each of you submitted this joint
status report.

21 Where are we, folks?

MS. SNYDER: So as you are aware, we
believed that on

Friday that we had a facility hospital in Spokane

that would accept the patient Israel.

22
23
24
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2
3
4
Unfortunately, at the last minute, they had second
thoughts and they backed out. We had at that
time a life flight available. We still have that
life flight on
standby and paid for. Dr. Myette has spoken with
the life flight director, so he is aware that
they are ready to transport Israel.
5 At this time I do have an affidavit from a
forensic

6 intelligence analyst and also a pathologist who
has experience

7 with these kinds of cases. She became involved a
week ago. I

8 have a declaration that she submitted saying that
she is

9 currently putting together a -- what is called a
home care team 10 to transfer him to a home setting,
but that is basically set up 11 like an ICU with

monitoring in a home.

22
23
24
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2

3

4
12 I also have an e-mail from the CEO of the
International

13 Brain Research Foundation, Dr. Philip Defina,
stipulating that

14 he can provide a neurologist to do the
diagnostics and the 15 intervention; and we have a
pediatrician on standby as well in 16 that

eventuality.

17 I also note that Ms. Fonseca informed me
this morning that

18 Healthbridge, which is a long-term acute care
facility that --

19 honestly, I did not know that those facilities
existed for

20 children until yesterday afternocon. So at that
peoint we began

21 making calls, and I believe Dr. Myette is speaking

with or has spoken with somebody from that

center. So we are working very hard.

22
23
24
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2
3

We -- honestly, it's -- I'm making calls as
much as I can to try to find a facility and now

working on these long-term

22
23
24
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1
2
3
4
acute care facilities that care for patients in --
exactly like
Israel -- in that situation that are on -- that
are

ventilator-dependent on long-term support. So
that is what we

are looking for right now, and that is why we've
requested

5 additional time, and I wanted nothing more than
to come here by

6 myself today and say that Israel had been
transferred, and 7 unfortunately that decision

was out of my hands.

8 I will also say that Angela Clemente, the
forensic

9 pathologist who I have the declaration from, she
is undergoing

10 currently treatment for liver cancer. So she
became involved a

22
23
24
25
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[T 7 I

11 week ago. The following day she had chemo
therapy, so that put

12 a significant dent in her ability to make
progress on this case

13 until -- until Friday and then -- or until
Monday. So that is

14 essentially where we are, but we are -- we are
confident that we 15 can find especially a long-term
acute care facility.

16 We have asked the hospital. Some of the
facilities have

17 requested that Israel have a breathing tube
rather than a 18 ventilator. The ventilator can
cause some problems over time.

19 There's bacteria that can accumulate in the
mouthpiece and

20 things, and a breathing tube is a much more
secure way to assure

22
23
24
25
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1
2
3
4

21 that -- ensure that he gets the oxygen that he
needs and also a

gastrostomy, a feeding tube, for, you know, when
he is able to

receive nutrition that way. So right now he's
only received dextrose, essentially sugars, since
April 2nd, so he has not really received any
nutrition since that time.
I also want to report that for a long time
Israel did not

make any movements whatsoever, and on Sunday he
began making

movements that -- in response to his parents
speaking to him,

touching him. I have a video of that. I don't
know if the

5 Court is interested in seeing that, but -- so
that's a huge

22
23
24
25
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w N =

6 change in his condition because that did not
occur before, and 7 notably that occurred after he
received some thyroid -- a small 8 amount of
thyroid, but some thyroid medication.

9 And I also have an affidavit from Dr. Paul
Byrne who is at

10 least a neonatologist. I honestly believed he
was a pediatric

11 neurologist. But he has loocked at Israel's
records and believes 12 that the additional thyroid
helps with the brain function. 13 Here's the
affidavits. I have the affidavits and the e-mails
14 from -15 MR.

CURLIANO: I have it.

16 MS. SNYDER: We would really like to
continue working with 17 the hospital. We are
grateful for what the hospital has done.

22

23

24

25
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2
3
4

18 On Monday evening, the -- Dr. Myette noted that
Israel was

19 becoming anemic and ordered a blood transfusion.
We are very

20 grateful for that procedure that was done to, you

know, to help
21 his condition; and, again, we want nothing

more than to have Israel transferred out of

the Kaiser facility to another facility.

I would also like to note, Your Honor, that
we are working with this team in New Jersey for a
reason, and that is because
New Jersey is the only state in the nation that has
a statute

that will allow -- well, first of all, they don't
allow a

declaration of brain death in cases where the
family's deeply

22
23
24
25
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held beliefs -- where the family has deeply held
beliefs that a 5 patient is not dead until their
cardiopulmonary functions cease.

6 So -—- and I realize we are in California;
but had Israel

7 been in New Jersey at this time, there would be
no declaration

8 of brain death; and we could get him transferred
to a number of

9 facilities across the nation, including a
specialized facility

10 in Pennsylvania that had agreed to take him; but
then we found

11 out that Pennsylvania has a statute that
prohibits taking 12 patients who have a
declaration of brain death from another 13 state.

14 So -- but in New Jersey the parents can
petition the court

22
23
24
25
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15 to have the declaration of brain death revoked;
and that would

16 also open the door for long-term treatment at a
facility like,

17 for example, Saint Christopher's in Pennsylvania
that

18 specializes in cases like this; and I spoke to a
doctor there,

19 Dr. Frank Nesby, and he said they have many
patients that are in 20 Israel's condition. They
don't do a brain death exam there.

21 They just care for those patients according to
the wishes of the family. That's how that
facility handles these patients.

Again, there's -- different states handle
this in different ways. Different hospitals
handle this in different ways. We are grateful,

again, for the efforts that Kaiser has
22

23
24
25
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made; and we really do request a little bit more
time to -- to

facilitate this transfer and, if necessary, to
facilitate a

transfer to a home-monitoring facility in New
Jersey; and I can provide the Court with a
declaration to that effect.

5 I'm sorry. Can I -- I would just like to
also mention one

6 more thing. So I've looked through Israel's
medical records, as

7 has Dr. Byrne, and I want it to be noted also
that on April 4th

8 UC Davis did their first brain exam. And in that
exam it was

9 recorded that Israel was not in a coma; and under
the American

10 Association of Neurology guidelines, which are

the accepted 11 medical standards under the
22

23
24
25
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statute in California, the patient 12 must be in a

coma to do a brain death exam.

13 So that's of grave concern to us because,
subsequent to

14 that, there was another brain test done; and that
brain test

15 involved an apnea test. The apnea test, as Dr.
Myette testified

16 to -- the patient is removed from the ventilator,
and the carbon

17 dioxide in their blood is increased to a certain
level in order 18 to provoke a respiratory
response. The apnea test can cause 19 brain --

actually cause brain damage.

20 So if there was a brain exam done without
this patient

21 being in a coma, subsequently followed by an
apnea test, we
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don't know whether the apnea test itself could
have contributed

in some way to Israel's declining condition. We
do know that there was movement. Prior to that

time, the doctors had said your son will have

brain damage, but they did not mention brain death

at that point. So -- and that was early on.
I have the copy of the medical records,
that page, that
shows that the patient -- it says, "Patient
in coma: No." THE COURT: I trust what
you are telling me.
5 MS. SNYDER: Okay.

6 THE COURT: But the question becomes this:
If I -- and

7 tentatively in my mind I have done this analysis
-- if I
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8 disregard what happened at UC Davis in terms of
their

9 determination, didn't this court receive
information that Kaiser

10 has conducted two independent determinations, one
by Dr. Myette

11 and one by -- I forget the subsequent doctor's
name. Forgive 12 me. But the testimony from Dr,
Myette was that that's what 13 happened.

14 MS. SNYDER: Right. But although we would
not consider

15 those independent brain exams because those were
done at Kaiser, 16 obviously so, and we did ask for
time to have an independent

17 evaluation. I had a -18 THE COURT: I
understand. But 718l says a determination 19

confirmation by another physician.
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20 MS. SNYDER: Uh-huh. Right. And I did
have a

21 cardiologist lined up from -- he's affiliated
with UC San

Francisco, and I don't know why the -- he backed
out, but I have

heard from other neurclogists that there is a lot
of pressure in cases like this. They are
concerned that there's going to be a lot of media
exposure. We have intentionally really kept that
to a minimum in order to facilitate working with
the hospital.

Again, the goal is just to get Israel out and
into another

facility; and we are working very, very hard to
make that

happen. This is -- I mean, again, I spent the
last two days
22
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5 only making these phone calls, you know, in
addition to the -- a

6 few other people that we have; and as we get
more people, those 7 peocple make calls; and I am
confident that we will find a 8 facility so -- and
I thank you.

8 THE COURT: Thank you. I appreciate the
pressure that

10 outside physicians can speak of, but there is no
greater

11 pressure than on the people who are here in this
court and the

12 people who are tending to Israel right now and no
greater 13 pressure on anyone other than Ms. Fonseca
and Mr. Stinson at the 14 height of that pressure.
15 MS. SNYDER: I agree. 16 THE

COURT: So I appreciate what they may have said in

17 their comments, but the pressure is here.
22
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18 MS. SNYDER: I do agree with you, Your
Honor.
19 THE COURT: And I'm well aware of the

various statutes

20 across the country, in particular in New Jersey.

Trust me, I 21 have done a lot of research on this
on my own into these various issues.
I have not heard, though, any date, any
timelines. I don't know if you folks have
discussed that, if I get to that point, of what

you are seeking or what these folks are telling
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you; and let me start with this: You mentioned a
couple of declarations or affidavits. Have those
been provided to you folks? 1I'm speaking to Mr.

Curliano.

MR. CURLIANO: I just received them this
morning. The

5 declaration of Dr. Byrne was Jjust handed to me.
I haven't had a

6 chance to review it, but I did review the other
declaration

7 which made touch on one issue but not perhaps
the bigger 8 procedural issue about what is
required of the statute.

9 I can also add -- and whatever questions
Your Honor has,

10 I'm more than happy to answer -- since about
Saturday afternoon,
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11 Ms. Snyder and I have been in constant
communication via e—-mail,

12 phone calls. I think we all left here on Friday
hoping that 13 this would all be resolved, and I

understand for a number of 14 reasons it was not.

15 And I think we can agree that if we were --
at least I can

16 on behalf of Kaiser -- if we were here right now
with a specific

17 representation -- and I even had mentioned to Ms.
Snyder, if you

18 can bring a letterhead from a facility or an
institution saying

19 that they have agreed to accept Israel, even if
there are some

20 conditions associated with it -- and there may
be the placement 21 of a trach and the feeding tube

-=- that would be a different issue for us.
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But what we are presented with today under
California law is no declaration, testimony, or
even identifiable expert or physician who can come

in here and testify that there's a

mistake or that appropriate medical standards were not
followed;

and I can certainly go through the chronology --
it sounds like

Your Honor has it from Davis -- through the
testing that was

done at Kaiser; and I think even if you exclude,
although I

5 don't think there would be grounds for doing
that, the test that

6 was done in Davis, certainly the appropriate
testing was done to 7 follow the guidelines of the

Kaiser; and I don't really think 8 that's in

dispute.
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9 The only declaration we now have is the
declaration of Dr.

10 Byrne. When I did speak with counsel this
morning -- and I

11 pointed out -- I think she correctly said that he
is not a

12 neurologist. I think she -- counsel was asked
that question,

13 when Mr. Jones was here, is Dr. Byrne a
neurologist. She said,

14 yes, he is not. That is significant, I believe,
in terms of 15 whether his declaration, which I
haven't read, bears any weight.

16 He's also not licensed in the state of
California.

17 And I believe certainly any physician that
calls into

18 question whether or not there's been a mistake or
whether
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19 appropriate procedures have been followed by
California 20 physicians is commenting on the
standard of care in the state of 21 California.

So I have worked -- I don't think Ms.
Snyder would

disagree with this -- we have worked trying to

find a location -- trying to answer questions

"about a location. Dr. Myette has even spoken with

physicians. I gave him permission to do that; and

counsel said that was fine, calling from out of
state; and apparently none of those physicians
have been able to get their institution to agree

to take Israel.

So the problem we are confronted with on this
Monday is we

5 have -- I think Your Honor noted this and already

also comments
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6 on the competing interest -- we have staff
members and

7 physicians who are taking care of Israel who has
been declared

8 legally dead, and the problem is I don't hear any
end or

9 definite proposal for what can be done to
transfer him

10 somewhere, and I don't fault counsel for that at
all. I'm sure

11 it's a very difficult task she has, but I've got
to weigh that 12 against what my staff and my
physicians are confronted with.

13 And on top of it, it sounds like if a
facility is located

14 somewhere and is identified, there may be a

request that Kaiser 15 physicians do medical
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procedures on the child which may be a 16 problem

in and of itself.

17 THE COURT: Right.

18 MR. CURLIANO: I could certainly go into
greater detail, 19 Your Honor, but I think that kind
of covers the key points that 20 I had.

21 And finally I go back to Dr. Myette. I
wasn't here for

his testimony. I read his testimony. I think he
provided a

very detailed recitation of the medical
procedures, the steps that were taken, and what

the standard of care requires in terms of the

guidelines.
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MS. SNYDER: Your Honor, we do have, again,
this

declaration regarding the provision of home care,
so that is

something that is currently being arranged. It
is true that, in

order for that to happen, Israel would require a
tracheostomy

5 and gastrostomy; however, I do have a
declaration to that 6 effect, and certainly if we
can set —-—- we are not asking for an 7 indefinite
period of time.

8 If we could set a period of time to really
pursue, again,

9 these long-term acute care facilities that are
uniquely equipped

10 to care for, for specifically children in

Israel's condition, we 11 would like that. We had
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requested a two-week period of time in 12 order to
do that. 13 MR. CURLIANO: Final comment, Your
Honor, if you don't 14 mind. 15 THE COURT:

Just one second. Thank you. Keep that 16 thought.

17 MR. CURLIANO: I will.
18 THE COURT: The implied, if not couched,
expressed,

19 request is to have this court somehow order
Kaiser to, in

20 essence, provide treatment to a patient whom,
under California 21 law, they have made a

determination of brain death.

MS. SNYDER: I do understand that, and if
that - THE COURT: How would I do that?

How would I accomplish that jurisdictionally and

legally®?
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MS. SNYDER: Well, we are asking that

Kaiser would do it.

I mean, they did do a blood transfusion on him.

We are very grateful for that.

procedure that was done on a patient they believe

is --
THE COURT: I understand.
5 MS. SNYDER: Right.
6 THE COURT: I have taken

well, and I'm not

7 certain that that rises to any
or anything on

8 their part, but I do have that
notes in big 9 bold letters when
that that had happened.

10 MS. SNYDER: And I'm not
procedures are

22
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25

That was also a

note of that as

level of a waiver

written here in ny

you had mentioned

saying that those
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11 -- would be necessary for every facility. We
certainly have

12 worked to find fa -- and we'll continue to find -
- and, again,

13 we have a new -- a new type of facility, again,
that I was not

14 aware of until yesterday afternoon that may take
him without 15 being -- without the tracheostomy.
They may do those procedures 16 there.

17 And the life flight is willing and equipped
to take him on

18 a ventilator if need be. So while we would --
that would

19 certainly facilitate a transfer. If he doesn't
have those

20 procedures and if Kaiser cannot or will not do
those procedures, 21 that doesn't preclude a

transfer. So just to be clear about that.
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THE COURT: Thank you. Mr. Curliano, I'm
sorry I interrupted you but -- what you were going
to say, and also in there if you would address the
issue -- not issue, but the information that was
presented earlier in our discussions here about
the movement of Israel in response to the parents
touching and whether that's of any effect here.

MR. CURLIANO: Two things, Your Honor.
First, with

5 respect to the blood transfusion, that's a
noninvasive

6 procedure. I think arguably that would be
consistent with the

7 Court's order. It would be no different than
providing

8 medications. A PEG tube and a trach are
obviously far
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9 different; and that does raise, as the Court
might understand, 10 fairly significant ethical
issues given the finding of death of 11 Israel.

12 With respect to the movement of the child,
I have been in

13 constant contact with Dr. Myette, probably four
or five times a

14 day since Friday. I have been told that the
child's condition 15 has not changed from the
baseline status that resulted in his 16 signing the
certificate of death.

17 I was informed apparently there may have
been something

18 posted on Facebook or something of a video of the
child. I

19 haven't watched it. I certainly could reconfirm
with Dr. Myette
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20 of what he has told me and what he has testified
in court. It's

21 my understanding -- I'm not a physician -- that

this

occasionally might happen, but it has absolutely
nothing to do

function whatsoever.

video.

The last point I wanted to make, which I

think is an

22
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with an indication of brain

And I haven't

seen the
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important one, if we put aside -- and I have said

this three or four times, but I think I need to
again -- that counsel and I have worked together -
- I understand their position and what they are

trying to do, but there's a legal process that the

5 legislature has put in place in the state of
California, and

6 what we have right now is a petition signed by an
in pro per

7 individual. It appears to have been with the
assistance of 8 counsel, if you read through it,
which is not the issue.

9 We have no declaration from a physician or
expert. We

10 have nothing specific to a particular entry in a
medical record

11 or evaluation that was done that was a mistake or
didn't fecllow
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12

appropriate guidelines; and I don't think that

exists, putting

13

aside the comment of what was done at UC Davis;

and without that

14

foundational showing, although there has been

cooperation, I

15

think some good faith in trying to transfer the

child, I think

16

we are in a position now where we don't have

finality; and

17

arguably we don't have the procedural

requirements being met

18

that have the evaluation that needs to be done

under Dority; and 19 this is approximately two weeks

after the child was declared 20 dead.

21

MS. SNYDER: And just to go back to Dority,

in that case,

22
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25

the hospital -- it was a younger child, but the
hospital waited
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5

30 days between brain exams. I understand that

they don't have to

have looked at, even in other states, there is a

period of time that's allowed, even in the

Jahi McMath case.

allowed for the parents to -- either to make other

arrangements to go

just to come to terms with the situation that they

find themselves in.

THE COURT:

Dority says that

6 as well. It says
that the
7

parents are foreclosed or forbidden from

seeking their own 8

clear within Dority but go ahead.

22
23
24
25

do that; but the cases that I

There's a period of time that's

through the legal process and

And in this case --

And Dority recognizes that.

that, you know, it doesn't mean

independent review. That's
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9 MS. SNYDER: And, again, we understand that
-—- wWwe are not

10 looking for this to go on indefinitely. We have
asked for --

11 for a two-week period of time in order to
facilitate the 12 transfer. Again, it is my

greatest hope that that would happen 13 before

that.

14 We have the flight on standby. We have --
we have all the

15 pieces, and we have now the possibility of him
being transferred

16 into home care. Now, for that, he would need
those procedures;

17 but, again, we are working -- the parents are
contacting and are

18 being -- have calls in -- coming in this morning
from long-term
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19 acute care facilities in California and
elsewhere; and that is

20 an avenue that we have not yet pursued and an
avenue that is, 21 again, that is uniquely created
for a patient in Israel's condition.
THE COURT: Anything further, folks?
MR. CURLIANO: Just a final thought, Your
Honor. Two weeks after the temporary -- and that
may be the keyword -temporary restraining order is
signed -- and I do understand the plight that the
family and this attorney is in. Possibilities
just don't get us to where we need to be for an
injunction like this given what the Court has

heard and given how the law is
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5 written in the state of California. 6
THE COURT: And so what is it that Kaiser is
requesting at 7 this time?

8 MR. CURLIANO: Kaiser would ask at this
time that based

9 upon the lack of evidence or even the specific
offer of proof

10 relating to an expert or physician who would

provide testimony

11 that will meet the legal standard to create a
triable issue,

12 that the temporary restraining order be

dissolved, and that

13 there be no further court jurisdiction over the
issue of whether

14 or not the certificate of death is appropriately
supported by 15 the necessary testimony of the

guidelines as testified to by 16 Dr. Myette.
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17 THE COURT: And in terms of whether Raiser

needs to obtain 18 consent for purposes of the

cessation of any mechanical devices, 19 where does

RKaiser stand with respect to that?

20 MR. CURLIANO: I -- there -- my belief,
based upon my

21 understanding of the law, would be, given the
finding of death

by the doctor, that there is no consent
required. The

mechanical devices, the medications that have
been provided were pursuant to the court order
which would be dissolved, and therefore, the

status quo would be as it was on April 14th,
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2016, when Dr. Myette declared, unfortunately,
that the child was brain dead.

The certificate of death has been filled
out by Dr.

Myette. It was done so on the l4th. It's my
understanding that

5 it is with the department -- I believe it's the
department of

6 vital statistics -- there may be a subgroup
within there -- and 7 the only part that has not

been completed is the disposition of 8 the remains

by the parents.

9 MS. SNYDER: Your Honor, I would also like

to at this time

10 note that California law does require a -- an
accommodation --

22
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11 religiocus accommodation in these cases; and we
would ask, then, 12 for the extension of time based
on that accommodation.

13 Again, it is the parents' deeply held
beliefs that their

14 son is —- that life does not end until the
cessation of

15 cardiopulmonary functions, and in some cases that
religious

16 accommodation includes that time to arrange a
transfer to a 17 facility that will recognize the
parents' beliefs.

18 THE COURT: What does that translate to?
What does that

19 mean? Foundationally, what particular religion,
what particular

20 beliefs, the extent of what duration of time are

we discussing, 21 under what basis, all of those
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questions and more that the Court has in its mind
to address that.

MS. SNYDER: So the parents are Christians
and -- of the

Christian faith; and, again, there are -- and
there are many people of the Christian faith, many

people of the Catholic faith

-- they also have Catholic background that does
not recognize the cessation of life until -- until
the heart stops beating.

As far as a period of time, again, we have
asked for two

weeks. We hope not to need that period of time.
We would be

5 grateful for any additional time at this point.
We have -- we

6 have calls in. We are hoping that those calls
will result in a
22
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7 facility that will receive Israel. We are -- we
have people

8 working literally around the clock to help make
this happen at 9 this point since the transfer did
not happen last week.

10 I have a neurclogist in New Jersey who can
-- who can help

11 with Israel's case there. I would imagine that
he could come

12 out here and, under the supervision of Dr.
Myette or another 13 physician or neurologist at
Kaiser, could do a -- an exam of 14 Israel and
possibly as soon as this week. |

15 THE COURT: That creates a real side issue
in terms of the 16 ethices and this court's

intervention with ethics and medicine 17 with Dr.

Myette.
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18 MS. SNYDER: Okay.
19 THE COURT: I'm not prepared to put him in
that position. 20 MS. SNYDER: Okay. I do

understand that's been done in 21 other cases.
THE COURT: You had mentioned some
declarations that you wanted to file with the
court. I do want to see those, please.
MS. SNYDER: Okay. And just to clarify,

one is an e-mail stipulating that the CEO or the

neuropsychologist who runs the International Brain

Research Foundation has a neurologist that he
works with who will treat Israel.
THE COURT: Mr. Curliano, you loock like a
person who has to say something.

5 MR. CURLIANO: I do. Just two briefs
points, Your Honor.
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6 Because the Court does have Dr. Byrne's
declaration -- which I 7 have not had an
opportunity to review, but I'm familiar with Dr.

8 Byrne's testimony in trial courts. I have
reviewed it —-- I can

9 make an offer of proof -- and I don't think
counsel will

10 disagree with this -- that if Dr. Byrne was
qualified to testify

11 -- we don't think he is in this case -- his
testimony is 12 quote/uncuote brain death is not

real death.

13 Dr. Byrne's opinion is right or wrong but
is contrary to

14 California law, if the California law is
incorrect, because it

15 defines brain death in a way that, in his
opinion, is not actual
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16 death; and that is really the sum total of
opinions that I have 17 seen; and he testifies

fairly consistently in cases.

18 The second point is, I think, when counsel
was talking

19 about reasonable accommodations, she was talking
about Health

20 and Safety Code Section 1254.4, which the Court
is familiar
21 with. And I think there's two points that I
need to make, and one of them is a representation
that I can make as an attorney for Kaiser.
Kaiser has made an assumption during this
past few weeks that there definitely is a

religious component to this. We know
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that because we know the organization that Ms.
Snyder works for, and I don't mean that in a
pejorative way, but we know that that is a
component of what is being done here. There also
have been discussions with family members.

5 So the things that Kaiser has done separate
and apart from

6 whatever was required by court order have been
part of the

7 reasonable accommodation that Kaiser has been
providing based

8 upon what it understood as primarily a religious
and perhaps a 9 philosophical disagreement about
the determination of death.

10 The statute is also very clear on two
points, and many of
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11 these statutes may not be that clear, but it
talks about a brief 12 period of time for an
accommodation. I think certainly under

13 these circumstances two weeks -

14 THE COURT: A reasonably

brief period.

15 MR. CURLIANQ: Reasonably brief. And it
also does say

16 under subsection (e) that there shall be no
private right of

17 action to sue pursuant to this section. I know
there isn't a

18 lawsuit directly related to this section, but it
makes me

19 question how mandatory this section is as it
relates to the

20 igssue we are dealing with today; but I guess the
bigger issue

22
23

24
25

854




Case: 17-17153, 01/29/2018, ID: 10741930, DktEntry: 5-5, Page 63 of 280

Case 2:16-cv-00889-KIM-EFB Document 14-8 Filed 05/01/16 Page 54 of 81

(900 of 1117)

w N B

21 is, I think, we have a two-week period of time
where Kaiser has provided accommodations through
me, through my office, through our physicians,
through our nurses.

THE COURT: And really, what it comes down
to, 1254.4 is it's the subsection (d) that
addresses reasonable and defines reasonable from
Kaiser's perspective; and that is care and time,
to paraphrase -- and correct me if I'm stating the
statute incorrectly -- that is being taken away
from other perspective patients or those of need
of urgent care. I think those are the

5 words to that effect. I can look it up exactly,
but that's what

22
23
24

25

855




Case: 17-17153, 01/29/2018, ID: 10741930, DktEntry: 5-5, Page 64 of 280

Case 2:16-cv-00889-KIM-EFB Document 14-8 Filed 05/01/16 Page 55 of 81

(901 of 1117)

w N B

6 I recall the definition of reasonable is under
this statute as 7 well; and I have heard from Dr.
Myette on those issues so...

B MS. SNYDER: I mean, we were not notified
that this period

9 of time was associated with religious
accommodation, and that's

10 one thing, and I think the organization that I
work for is not a

11 religious organization per se. I think that's
completely

12 irrelevant to the facts at hand. And the brief
accommodation is

13 for all purposes; and, again, the reasonable
accommodation, as 14 you noted, is specifically for
this religious accommodation.

15 THE COURT: And what amount of time is
that?
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16 MS. SNYDER: Again, in other cases, they --
there has been

17 a period of approximately one month. In the
Dority case, it was

18 one month. In the Jahi McMath case, I believe it

was

19 approximately that. There was -- I believe at
the point where 20 we are now there was a two-week
extension granted.

21 THE COURT: There were other extenuating
circumstances in both the Dority and the McMath
case. I think we can all agree upon that.

In terms of, again, going back to the

statute itself again, subsection (b) talks about

reasonably being an amount of time for the
patient's next of kin to be gathered to come to

the bedside, essentially paraphrasing. That's my
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understanding of what that subsection addresses
with respect to reasonable from the patient's
point of view. Am I incorrect?

5 MS. SNYDER: I do believe, though, in the

Jahi McMath case

6 that the religious accommodation did entail
allowing time for

7 that transfer to occur; and, again, that was not
an indefinite

8 period of time. There was -- but there was
another two-week

9 period -- and I'm not sure what the extenuating
circumstances

10 would be in that case that are not present in
this case or that

11 there wouldn't be a separate set of
circumstances in this case 12 that would warrant

that additional period of time. 13 THE
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COURT: All right. Thank you. Anything further from

14 either of you gentlemen?

15 MR. CURLIANO: Nothing further, Your Honor.
16 THE COURT: Ms, Snyder, anything further?
17 MS. SNYDER: Nothing further.

18 THE COURT: Let me take just a moment to

read these 19 documents that have just been
received. I have the declaration 20 of Angela --
is it Clement or Clemente?
21 MS. SNYDER: Clemente.
THE COURT: Thank you. All right. I
have read and reviewed the documents that
were submitted on behalf of Ms. Fonseca.

Understanding that we are now almost two
weeks into the
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initial petition, the temporary restraining order,
the subsequent restraining order, and then the one
after that which leads us here today, I know
during that time from the representations of each
of you that efforts have been made and

5 are continuing to be made to transfer Israel.

6 While it may not be acceptable or
understandable for

7 reasons I can appreciate to Ms. Fonseca or Mr.
Stinson, Kaiser

8 cannot be in a position to where they continue on
for whatever 9 lengthy periods of time to attempt
to find facilities;.and I say 10 that given what the
legislature has done here.

11 It isn't an issue with this court of what
the medical

12 providers or the medical profession sees or
decides or
22
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13 determines or their various positions as medical
professionals 14 as to what truly is or is not brain
death or the vitality of an 15 individual.

16 The legislature in California has passed a
law, and that's

17 what I need to look at and make a determination
as to whether or

18 not that law has been passed, whether or not that
law has been

19 complied with; and that's the essence of that
petition that 20 originally started this was for
this court to make that 21 determination.

The Court allowed time for the parents to
obtain medical

evidence to be presented to this court that the

determinations
by Kaiser -- and if you wish to include UC Davis
into that --
22
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but to the determinations by Kaiser of the two
independent physicians of a determination of brain
death, pursuant to the statute, whether or not those
were done in a medically accepted and approved
manner. After almost two weeks now, I have not
received that. That is not forthcoming to this

court.

5 What I'm going to do is this: Pursuant to
section 1254.4,

6 I am going to continue this TRO to this Friday,
the 29th, at 9

7 a.m. in this department for purposes of Kaiser
now, expressly,

8 with no misunderstanding, providing the next
of kin or the 9 family with that reasonably
brief period of accommodation 10 pursuant to

1254.4.
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11 I will include within this extension of the
TRO for a

12 couple of days, and we can make appropriate
modifications to the

13 one that I did last time that, should the family
and Kaiser

14 agree that there is an acceptable facility to be
transferred to 15 during that time, that those
efforts would be done and 16 accommodated.

17 And I base this in large part time-wise as
well as the

18 information the Court received today, and that is
the affidavit

19 from Ms. Clemente. Even though it's dated April
27th, she

20 discusses going back and receiving this on April
20th, so there

21 has been, in her own opinion, a minimum of seven
to ten days
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that will have been just about the time,
under her own declaration, when we come

back on Friday at 9 a.m.

So to the extent the declaration -- I'm
sorry -- the TRO that was filed on April 22nd
needs to be modified, on page 2, we will strike
"Sacred Heart Medical Center and the reference
therein," and if I say "transfer to an acceptable
facility —-- an acceptable medical facility which
has agreed to admit Israel.”

Number 2, striking "transportation to Sacred
Heart" to - 5 it would read instead "to an
acceptable medical facility," and T
6 would include "by AirCARE1l and/or other
acceptable 7 transportation service acceptable to

both Kaiser and Ms. Fonseca
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8 and Mr. Stinson."

9 Number 3 would continue, adding after
AirCARE]l, at the end

10 of the paragraph that I had just mentioned about
or other

11 acceptable transportation, whatever the language
was I had said

12 there. Again, in paragraph number 4, after
AirCAREl would 13 include that additional

transportation language.

14 Paragraph 5 would be "with the admitting
physician" --
15 that's striking "Sacred Heart" -- and that

approved medical 16 provider would be included
there in both places, 19 and 20 17 lines, where

that is indicated.

18 I believe the rest of it would be a
continuing line except
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19 we would strike on page 3 -- this is continuing
on to paragraph

20 6 that starts on the proceeding page -- item
number B at line 7

21 would read "Friday, April 29th, 2016, 9 a.m."
and, of course, paragraph 7, "setting the
further proceedings”" -- as I have

indicated here -- "for this
Friday." Anything
further, Ms. Snyder?

MS. SNYDER: I did have a question. I just
wanted to
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confirm that an acceptable medical facility would
encompass or include the arrangements that Angela
Clemente has set forth in her declaration.
THE COURT: I want to hear from Kaiser on
that.
5 MR. CURLIANO: Your Honor, having just

reviewed the

6 declaration, I can see in principle, if it is
something that can

7 be confirmed by my medical providers, it would be
appear to be

8 something that would be appropriate. I can't
make that

9 representation as an attorney, though, but I have
-- in fact, I

10 did that out in the hall. I e-mailed it to the

providers, and 11 I'll find out as soon as we get
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out, or I can check right now if 12 the Court would
like.

13 THE COURT: Why don't you go ahead so we
can make this 14 certain for everyone, or as
certain as we can anyway.

15 Mr. Coffman? 16 MR. COFFMAN:

Given the way things seem to be going, Your 17

Honor, could I be excused from these proceedings?

18 THE COURT: Yes, sir. Thank you for being
here, sir.

19 MR. COFFMAN: No problem, Your Honor.

20 MR. CURLIANO: Your Honor, I had a brief

conversation with
21 Dr. Myette about the issue of potentially what
we will refer to as a subacute facility, and I'm

going off the declaration we looked at.
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Putting aside whether or not they will
accept Israel, in principle, Kaiser has no
problem, Dr. Myette in particular. We would do
the same things that we would do to prepare the
child for transport to any other facility; and
since the agreement that we had reached last week
that says that Kaiser is no longer
legally responsible for care and treatment, we

would leave the 5 treatment to the facility the
child is being transferred to.

6 The only concern is -- my understanding and
Dr. Myette had

7 mentioned this -- is that a subacute facility,
even if it is in

8 a residence, may require a PEG and a trach before
the -- Israel

9 is transferred. If that's the issue, then that
is not something
22
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10 that Kaiser can accommodate. If it is not, then
we would go 11 back to what we principally agreed
to do which is stabilize and 12 make sure the child
is prepared for transport.

13 THE COURT: Ms. Snyder, with the
understanding -- I think

14 I have made it clear, but I'm not going to order
or direct that 15 Kaiser -- I'm not going to put
those doctors under California

16 law into that ethical dilemma, that they --

17 MS. SNYDER: &aAnd I realize this is -- I
don't know if

18 there's anything —-- if this is a liability issue,
if there's 19 anything that we can address with
respect to potential liability

20 or --
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21 MR. CURLIANO: If it was -- and that's -
MS. SNYDER: Is that a question of liability
for -- to do those procedures?
MR. CURLIANO: It's a much bigger issue,
Your Honor, and at the top of the list is ethical
considerations.
THE COURT: Right. I understand.
MR. CURLIANO: That's pretty
substantial. MS. SNYDER: I just thought
that, if it were, we could address that.
5 THE COURT: Okay. So I'm going to have my

temporary 6 restraining order continued under the
language that I proposed 7 earlier then. Mr.
Curliano?

8 MR. CURLIANO: I know my hand moved up.
It's the Italian
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9 in me. One brief point, because I do need to
make it for the

10 record, I'm not sure if the Court has just
considered the

11 documents that were provided by petitioner today
are formally

12 admitted into evidence; but in particular, with
respect to the

13 declaration of Dr. Byrne to the extent it becomes
part of the 14 record, I don't believe that there's
an appropriate foundation 15 for Dr. Byrne to

provide that opinion.

16 I certainly don't think in this context at
this stage of

17 the proceedings that a declaration has any
evidentiary wvalue;

18 and I don't believe that he is qualified, for

reasons that I 19 think we have enumerated
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previously on the record, to provide an 20 opinion

in this case.

21 And finally, I think, without reading it,
if you go to

paragraph 14, that is really his opinion -- and I
think I

articulated it earlier as my offer of proof --
brain death is not true death, and I don't believe
you can have an expert opine that California law

is wrong and his opinion therefore becomes
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relevant. I just wanted to say that for the
record.

THE COURT: Thank you. I have read and
reviewed them.

Let me just state this. Let me say a couple of
things here.

Bear with me for a moment before we close out

here. I want to 5 read -- paraphrasing from
Dority:
6 . "In the case before us, we have a petition
after the

7 doctors have made their brain death
determination. A portion of

8 the hearing was devoted to medical testimony
which resulted in

9 the court's declaring the infant brain dead. We
find no 10 authority mandating that a court must

make a determination brain 11 death has occurred.

22
23
24
25

874




Case: 17-17153, 01/29/2018, ID: 10741930, DktEntry: 5-5, Page 83 of 280

Case 2:16-cv-00889-KIM-EFB Document 14-8 Filed 05/01/16 Page 74 of 81

(920 of 1117)

= W N

12 Section 7180 requires only that the
determination be made

13 in accordance with accepted medical standards.
As a safety

14 valve, Health and Safety Code Section 7181 calls
for an 15 independent confirmation of brain death
by a second physician.

16 This is, and should be, a medical problem and we
find it

17 completely unnecessary to require a judicial,
quote, rubber

18 stamp, end quote" -- the word of the appellate
decision in

19 Dority -- "on this medical determination. This

does not mean 20 parents or guardians are foreclosed

from seeking another medical 21 opinion.

22
23
24
25

875




(921 of 1117)

Case: 17-17153, 01/29/2018, ID: 10741930, DktEntry: 5-5, Page 84 of 280

Case 2:16-cv-00889-KIM-EFB Document 14-8 Filed 05/01/16 Page 75 of 81

= W N

In this case, both the treating and
consulting physicians

agreed brain death had occurred. ©No medical
evidence was introduced to prove otherwise. The
medical profession need not go into court every
time it declares brain death where the diagnostic
test results are irrefutable," quoting that

paragraph

in Dority at 278.

So that's what I have focused upon here, and
I must follow

the law. That's what I'm required to do. I take
an cath to do 5 that. Citizens expect and demand
that of me, and that's what I 6 have to do is

follow that law.

7 The information before me right now has
shown that there's
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8 a determination of death that has been made in
accordance with

9 accepted medical standards under 7181, that
safety valve that

10 the Dority court refers to, and there has been
independent

11 confirmation by another physician. Similar to
Dority, treating

12 physicians, if you include UC Davis into that and
the subsequent 13 physicians, it's almost similar in
terms of what happened in 14 Dority.

15 It's important to also note something from
the papers of

16 Kaiser at page 7 in their opposition to the
temporary

17 restraining order that was filed on April 21st.
Paragraph 9,

18 "This is not a situation involving a person in a
persistent
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unconscious

20

activity. Rather, 21 Israel's brain has

permanently and completely stopped
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vegetative state where the person is in a wakeful

state with a diminished level of brain

functioning."

Whether there's a disagreement or agreement
between the physicians as to whether that's the
case or what have you, under the law, I have to
make that -- find whether or not that

determination has been made in accordance with

medical

standards.

All right. Therefore, under -- considering
those sections

and finding that those determinations have been
made and there's
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5 nothing further before me to refute it, under
1254.4, though,

6 I'm going to, as I have indicated here, find the
next couple of

7 days to be that reasonable period of time that's
identified 8 under 1254.4. I will see you folks

again this Friday at nine 9 o'clock.

10 MS. SNYDER: Thank you, Your Honor.
11 MR. CURLIANO: Thank you, Your Honor.
12 MR. JONES: Thank you.

13 MR. STINSON: Thank you so much, man.
God bless. 14 (Whereupon,

the matter is concluded.) 15
 --000--

16
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1 SUPERIOR COURT OF THE STATE OF
CALIFORNIA 2 IN AND FOR THE

COUNTY OF PLACER

3 --o00o--
4 ISRAEL STINSON, )
)
5 Petitioner, )
)
6 versus ) Case No.S-
cv-0037673
)
7 UC DAVIS CHILDREN'S HOSPITAL, ET AL, )
)
8 Defendant. ) REPORTER'S
) TRANSCRIPT
9
10 STATE OF CALIFORNIA )
ss
11 COUNTY OF PLACER )
12 I, MELISSA 8. SULLIVAN, Certified Shorthand

Reporter of

13 the State of California, do hereby certify that the
foregoing

14 pages 1 through 34, inclusive, comprises a true and
correct 15 transcript of the proceedings had in the

above-entitled matter 16 held on WEDNESDAY, APRIL 27,

2016.

17 I also certify that portions of the transcript

are 18 governed by the provisions of CCP237(a) (2) and

881




Case: 17-17153, 01/29/2018, ID: 10741930, DktEntry: 5-5, Page 90 of 280

Case 2:16-cv-00889-KIM-EFB Document 14-8 Filed 05/01/16 Page 81 of 81

(927 of 1117)

that all personal 19 juror identifying information has

been redacted.

20 IN WITNESS WHEREOF, I have subscribed this

certificate at 21 Roseville, California, this 28th day

of April, 2016.

22

23

24 MELISSA S. SULLIVAN, CSR
25 License No. 13843
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Declarant, Paul A, Byrne, M.D,, states as follows:

1 I have personal knowledge of all the facts éontained herein and If called to testify as 8 witness |
would and could compeatently testify therato.

1. | am a physician licensed in Missouri, Nebraska and Ohio, | am Board Certifiad in Pedlatrics and
Neonatal-Perimatal Medicine. | have published articles on “brain death” and related topics in the madical
ﬁﬁrﬁlre, Tow Iterature and the lay press for more than thirty years, |have been qualifiad as an expert
in matters related to cantral narvous system dysfunction in Michigan, Ohlo, New Jersey, New York,
Mortana, Nebraska, Migsourl, South Carolina, and the United Statas District Court for the Eastern
District of Virginia,

3. ! have reviewed the medical records of Israel Stinson, a 2-yesr-old boy, a patient In Kaiser
Permanante, Rosevifle Hospital. | have visited israel Stinson seversi times. On Aprif 22 when | visited
hirn, e was In the arms of his mother. A ventilator was In place. .

4, \srael suffars from the effects of hypoxia and hypothyroidismas well as other conditions that
require continuing medical traatment. '

5. 1srael raceives treatment for diabetes Insipidus by medication administared intravenously. The
patient’s family and | agree this treatment should continue,

6. Israa! had asthma attack at home on April 1, 2016, He was taken to Mercy General Hospitat ER.
He was intubated and then transferred to UC Davis Children’s Hospital. ET tvbe was removed, Shortly
thereafter, he had difficulty with breathing and suffered 8 cardlorespiratory arrast. He was intubated,
placed on a ventilator treated with ECMO. After this, a declaration of “brain death” was made.

7. Israel has been receiving ventilator sdpport to assist the functioning of his lungs via
endotracheal tube since Aprli 1. Trachecstomy has not been done.

8. OnApril 4 Cranial Doppler showed “Near total shsence of blood flow into the bilateral cerebral

hemispheres.”

PATIENT EVALUATION FOR DETERMINATION OF BRAIN DEATH
FIRST EXAMINATION AND APNEA TEST

Paiient's Name: Jstagl Stinson
First Exam, Date: A4/16 Time: 0832 Temp: 36.4 B/P; 100/85 (78)

A. Preliminary Determination
1. Patiént in comg. no
A. Causeofcoma:pia
8. Mathad by which coma diagnosed: hig
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it Is recorded above on April 4 that Israel Stinson is not in coma,

Than, an April 8, the following is recorded, again as “First Examination and Apnea test,” 5o, which is the
first?

PATIENT EVALUATION FOR DETERMINATION OF BRAIN DEATH
FIRST EXAMINATION AND APNEA TEST

Patient's Name: |srgel Stingon
First Exam, Date: 4/8/16 Tims: 938 Temp; 36.8 B/P: 106/69 (78)

A. Preliminary Determination
1. Palient inh coma: no

And ageln, not in coma.

B(a)  Anapnea test has been dane on Israel 3 times. The first test was April 8. Ha was made acidotic
(pH 7.13) and hypercapneic (pCO2 76). It must be nated that the Dappler still recorded blood flow on
Apsil 4, which was prior to the first apnea test.

Tha second apnea test was on April 12, Again he was made severely acidotic (pH 5.15) and severa
hypercapneic (p €02 76},

Apnea test 3 was dong April 14, His pCO2 increased to BZ and pH decressed to 7.15, This was not had
enough, so no vantilator (ife support was continued for another 3 minutes, By then the pH was down to
7.10 and the pCOZ2 increased to axtramely high level of 95.

{Yhesa tists ha\(g cauised israel to Have seygrelv elevatad lavels of caibon dioxide and caused sevara
acidosls These:tests could’ nothave helped Israsl, Fiirthier, the third time waisafter |srael’s parents
requestad that testing not! ha done

9, Israel's only nutrition since April 1 has been Dextrose, the equivalent of 7-Up. He hag been
starved of protein, fat and vitamins.

9. Israel's parents requested thyroid blood studles April 17, They were done on April 18. Results
showad that srael has hypothyroidism. His parents requested that thyroid be given every 6 hours,
Thyroid was started on April 18, but only ance a day, L

10,  Priorto April 17/18 Israe) was not tested or treatad for his hypothyroldism, which has probahly
been presant since his cardiarespiratory arrest. Thyrofd hormone is necessary for‘ordinary normal
hesith and healing of the brain, Lack of thyreld hormone may account for his continued coma, The
following information on the importance of hypothyeoidism in cases of brain damege is from published

studias;

A) Shulga A, Blagsse A, Kysenius K, Huttunen HJ, Tanhuanpéi K, Sasrma M, Rivera C. Thyroxin
regulates BDNF expression to promote survival of injured neurans, Mol Cell Neuroscl. 2009
Dec;42{4):408-18. doi: 10.1016/}.mcn,2009.09.002. Epub 2009 Sap 16.

2
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Abstract: A growing amount of evidence indicates that neuronal trauma con induce a
recapitulation of developmental-like mechanisms for neurenal survival and ragenaration,
Concurrently, ontogenic dependency of centrel neurons for brain-derived neurotraphic factor
(BDNF) is lost during maturation but is re-acquired after injury. Hare we show In arganotypic
hippacampal slices that thyroxin, the thyreid hormone essential for normal CNS develapment,
induces up-regulation of BDNF upon injury. This change In the effect of thyroxin is crucial to
promote survival and regeneration of damaged central neurens. In addition, the effect of
thyroxin on the axprassion of the K-Cl ¢otransporter {KCC2), a marker of neuronal maturation, is
changed from down to up-regulation, Notably, pravious results in hurmans have shown that
during the first few days after traumatic brain Injury or spinal cord injury, thyroid hormone
levels are aften diminished. Our data suggest that maintaining normal levels of thyroxin during
the warly post-traumatic phase of CNS injury could have a therapeutically positive effect,

Available at: http://www hindawl.com/lournals/jtr/2013/312104/

B) Mourouzis |, Politl E, Pantos C. Thyroid hormone and tissue repair: naw tricks for an old
hormone? I Thyroid Res, 2013;2013:312104, doi; 10.1155/2013/312104, Epub 2013 Feb 25.

Abstract: Although the role of thyrold hormone during embryonic develapment has long been
recognized, its role later in adult life remains largely unknown. However, several lines of
evidence show that thyroid hormone is crucial to the response to stress and to poststress
recovery and repair. Along this line, TH administration in almost every tissua resulted in tissue
rapair after various injuries including ischemia, chemical insuits, induction of inflammation, or
exposure to radiation, This novel action may be of therapautic relevance, and thyroid
hormone may constitute a paradigm tor pharmacologic-induced tissue repair/regeneration,

€} Shulga A, Rivera C. Interplay between thyroxin, BDNF and GABA In injured néurons.
Neuroscience. 2013 Jun 3;239:241-52, dol: 10.1016/].neuroscience.2012.12,007. Epub 2012 Dec

13.

Abstract; Accumulating exparimental evidence suggests that groups of neurons in the CNS might
react to pathologicel insults by activating developmentaHike programs for survival,
regeneration and re-establishment of fost connections. For instance, in cell and animal madeis it
was shown that after trauma mature central neurons become dependent on brain-derived
neurctrophic factor {BDNF} trophic support for survival, This evant is preceded by a shift of
postsynaptic GABAA receptor-mediated responses fram hyperpolariration to developmental-
Itke depolarization. Thesa profound functianal changes in GABAA receptor-mediated
transmission and tha requirement of injured neurons for BDNF trophic support are
interdependent. Thyroid hormanes (THs) play a crucial role in the development of the nervous
systam, having significant effects on dendritic branching, synaptogenesis and axonal growth to
name a few. In the adult nervous system TH thyroxin has been shown to have a
neurcprotective effect and ta promate regeneration in experimental trauma models,
Interestingly, after trauma thera [s a qualitative change in the regulstory effect of thyroxin on
BDNF exprassion as well as on GABAergic transmissian. in this review we provide an overview
of the post-traumatic changes in thase signaling systems and discuss the potential significance
of their interactions for the development of novel tharapeutic strategieas,
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The results of test of thyrald function of Israel Stinsan are:
417/16 TSH: 0.07 {narmal 0,7-5)
4/17/16: T4: 0.4 (Normal .8-1.7)

lsrael’s brain (hypothalamus) s not producing sufficient TSH, thyrold stimulating
hormane, which has 2 half-lifa of only a few minutes,

If image scans ara not sensitive enuuﬁh to detect circulation In hig brain, his brain may
be only functionally silent but still functionally recoversbie if proper treatment 1s given,

T4 is low and brain edema has turned into brain myxedema. If T4 s given, brein
circulation ¢an increase and resume nurmal levels, thereby restaring normal neurological and
nypothalamic function.

11,  israelis dependent upon ventilator to keep him alive. Tracheostomy Is indicated to facilitate his

treatment and care. A tracheostomy needs to be done. If the endotracheal tube Is removed, very likely
tsrael’s airway will not remain open for breathing, if Israel is disconnected from the vantilator, he likely

would be unable to breathe on his own because of the duration of time he has bean on the ventilator.

22 With| proper medical treatment as proposed hy hls parents, Israel Is. Ilkaly o continua o Ilve,
and mav find lirnlted to full recovery of brain function, and may possibly regalh consclousness.

13 |srael has a beating heart without suppurt by a pacemaker or medications. tsrael has circulstion
and respiration and many interdependent functioning organs Including llver, Kidneys and panereat. In
spite of fow thyroid israel’s body manifests healing. israel Stinson Is g living parson wha passes urine and
wguld digest food and have bowel movaments if he were fed through 8 nasogastric or PEG tubia, These ‘__"7

' --a Jnctions-that do not-occurin a cadaver after true death, .
‘1‘
14, ; Patientsina cnndnlon gimilar to Israel Stinson’s clinlcal stata may indeed achieve total or partial
‘el rgle glcal recovery aven after having fulftiled.criteria nf “brain death” Iegallv accepted In.the State of
T3 fgmih- or estabnshed anvwhere tn the world, provided that they raceive treatments based on recent

‘ﬂddings (althaugh riot yet ‘Eammaoly: incorporgtedintd medical practica).

15,  The criterla for "brain death” are multiple and there is no consensus as to which set of criterla to
use (Naurology 2008). The critaria suppnsedly demonstrate alleged brain damage from which the
patient cannot recover, Howevar, there are many patlents who have recoverad after a declaration of

~ “brain death." (See below.) Israel Is not deceased; Israel is not a cadaver, srael has a beating heart with
a strong pulse, blood pressure and circulation. israel makes urine and would digest food and have bowel
movemenis if he is fed. These are Indications that israel is 2live.

16, Isracl needs @ warming device, but he s not a cold corpse. His body temperature has hot
equitibrated with the enviranmental tamperature as woldd have occurred if Israel were a corpse,
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17.  The latest sciantific reports indicata that patients deemed to be “brain dead” are actually
neurologically recoverable. | racognize that such treatmants are not commanly done. Further Itis
recognized that the public and the Court must be wondering why doctors don't all ageee that "brain
death” Is true death. israel, like many others, continues to five in spite of little or no attention to detail
necessary for treating a person on 2 ventliator. Israel, like ail of us neads thyroid hormone, Many
persans are on thyrold hormone because they would die without it

18, The diagnosis of “brain death" Is currently based on the occurrenca of severe brain swelling
uaresponsive to current therapeutic methods. The brain swelling in tsrael Stinson began with the
cardlorespiratory arrest that occurred more than 3 weeks ago. Progressive expansion of brain swelling
ralses the prassure inside the skull thereby compressing the blood vessels that supply nutrients and '
oxygen to the brain tissue itsetf, Upon reaching maximum levels, the pressure Inside the skull may
aventually stop the carebral biood flow causing brain damage. However, Israel Stinson may achieve
aven complete or nearly complete neuralagical recovary if he Is glven proper treatment soon. Every day
that passes, {srael is deprived of adequate nutrition and thyrold hormone required for healing,

19.  The questions presented here refer to (1) the unreliability of methods that have been used to
identify death and (2} the fact thet no therapautic methods that woull ensble brain recovery hava been
used so far. Infact, the implementation of nutrition and adegquate therapeutic methods are being
ohstructed in the hope that terael’s heart stops beating, thereby precluding his racovery through the
implementation of new therapeutic methodologies.

20. Israel Stinson's brain is probably supptied by 8 partially reduced level of blood flow, Insufficlent
to allow full functioning of his brain, such as control of respiratory muscles and production of a hormone
controfled by the brain itsalf. This is called thyrold stimulating harmone, TSH, which then stimulates the
thyroid gland to produce Its own hormones, With Insufficient amount TSH lsrel has hypothyroidism.
The consequent deficiency of thyroid hormones sustains carebral edema and prevents proper

functioning of the brain that control respirgtory muscles.

31.  Onthe other hand, partisily reduced blood flaw to his brain, despita being sufficient to maintain
vitality of the rain, is too low to be detected through Imaging tests currently used for that purpose.
Employing these methods currently used for the dectaration of “brain death” confounds NO EVIDENCE
of cireulation to his brain with sctual ABSENCE of circulstion to his brsin, Both reduced availability of
thyraid horeones and partial reduction of brain blood flow also Inhibit brain electrical activity, thereby
preventing the detection of brain waves on tha FEG. The methods currently usad for the declaration of
braln death" confound flat brain waves with the lack of vitality of the cerebral cortex, It is noted that

EEG has not been done on Israel Stinson,

22, In 1975, loseph, a patient of mine, was an 2 ventilator for 6 weaks, He wouldn't move or
breathe. An EEG was flat without brainwaves, which was interpreted by neurologists as "consistent with
carebral death.” It was suggested to stop treatment. | continued to treat him. Eventually, loseph was
weaned from the ventiiator, wentto school and is now married and has 3 children.

23.  In 2013, Ishi McMath was in hospital In Oakland, CA. When | visited her in the hospital in
Oakland, Jahl was in a condition similar to Israel. A death certificate was issued on Jahi on December 12,
2013. jahl was transferred 1o New Jersey where trachecstomy and gastrostomy were dona and thyrotd
medication was given. Muitiple neurclogists recantly evaluated Jahiand found that she no longer fulfills
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any criteria for “brain daath. Since Jahi has been in New lersey, sha has had her 14™ and 15" birthdays.
Tha dactars in Oakland declared Jahi dead and Issued a death certificate. Jahi's mother sald no to taking
Jahi's organs and no to turning off her ventilator. Israel’s parants are saying no to taking Israel’s organs
and to taking away his lifa support. Just like Jahi's mother!

24, The fact that israel's brain stilf controls or at least partialiy contrals his blood pressure and
temperature and produces some: thyroid stimulating hormone indicstes that his brain is functioning and
not irreversibly damaged. Rather, tarael is in a condition best described inlayman's terms as similar to
pardal hibarnation — a ststus to which an insufficient production of thyreld hormones aiso contributes,

25 The administration of thyrold hormone constitutes a fundamentsl therapeutlc method that can
redute braln edema, rellaving tha pressure of cerebral edema on hlood vessels and restoring narmal
levels of brain biood flow. By reastabiishing the normal range of birain bleod flow, recovery of his braln
can be expected. In other words, he would regain consclousness and breathe on his own (without the
sid of mechanical ventilation). That, however, cannot be accomplizhed by using only s ventilator and not
giving adequate nutrition. (srael indead requires active treatment capable of Inducing ae urological
recovery. Correction of other metabolic disorders may enhance his chances of recovery,

26.  Even a person in optimal clinical condition would be st risk of daath after weeks of
hypothyroidism and only sugar (similar to only 7-up), lsrael Stinson needs a Court ordar requiring Kalser
Parmanenta to activaly promote the implementation of all measures necessary for [srael's survival and
neurological recovary, Including tracheostomy, gastrostomy, thyroid hormone, and propes nutrition to
prevent death, '

27.  tsrael Stinsen needs tha following procedures done;
a. Tracheostomy and gastrostomy
b. Serum T3, T4, TSH and TRH (thyroid releasing hormone).

c. lavothyroxine 25 mcg na_soentericallv, nasogastrically or IV evary 6 hours the first
day; dosa needs to be adjusted thereafter in accord with TSH, T3 and T4,

d. Semples for Iab tests for growth hormane (maybe serym samples can be frozen for
future non-STAT tests).

e, Serum insulin-like growth factor | (IGF-) to avaluate grawth hormone deficlancy.

f. Parathormone (PTH) and _25(0H)D3 to evaluate vitamin D deflciency and
raplacement. .

g Continue to fallow elactrolytes {sodiumn, chioride, potassium, magnesium, total and
lonized czlcium), creatinine and BUN.

h. Continued monitoring of blood gases.
[ Serum albumin and proteln levels.
j  CBC Including WBC with differeatial and platelet count.

k. Urinalysis {including quantitative urina cultura and 24-hour urine protein),

6
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p'

r.

an,

bb.

cC.

dd.

e,

Continue accurate Intake and Output.

. Diet with 40 g of protein per day (nasoenterically or nasogastrically). Fat intravenous

until faadings are into stomach.

iV fluids {volume and cnmﬁosltion to be changed according to dally serum levels of
glactrolytes (sodium, chloride, potassium, magnesium, total and ionized calcium)
and fluid balance. .

Water, nasoenterically or nasogastrically, if necessary to trest hypernatramia =
volume and frequency accarding to serum sodium. '

Fludracortisone Acetate (Florinef®) Tablats USP, 0.1 mg - ane
tablet (nasoanterically or nasogastrically) per day;

Prednisone 10 mg {nasoenterically or nasogastrically) twice per day;

Cantinue Vasopressin IM, or Dasmopressin acetate nasal sprey (DDAVP - synthetic
vasopressin ahalogue) one or two times per day according to urinary output;

Human growth hormone [somatropin) [0.006 mg/kg/day (12 kg = 0.07 mg per dayl)
subtutaneously; .

Arginine Alpha Ketoglutaréta (AAKG) powder 10 g diluted in water (nasoenterically
or nasogastrically) four times per day;

Pyridaxal-phosphate ("caenzymated B6", PLP) - sublingual administration four times
per day;

Taurine 2 g diluted in water {nasbentericallv or nasogastrically) four times per day;

Cholecalciferol 30.000 IV three times per day (nasoenterlcally or nasogastrically) for
3 days, Then 7,000 [U thrae times per day {nasoanterically or nasogastricatly) from
day 4.

Riboflavin 20 mg four times per day (nasoenterically or nasagastrically)
Folic acid 5 mg two times per day (nasoenterically or nasogastrically).
Vitamin B12 1,000 meg once per day (nasoenterically or nasogastrically).

Concentrate / mercury-free omega-3 (DHA / EPA) 3 cc four times per day
(nasoenterically of nasogastrically).

Chest physiotherapy

Blood gases; ad]ust ventilator accordingly.
Keep oxygen saturation 92.93%

Alr mattress that cycles and rotates air.

Pressor agents to keep BP at 70-80/50-60.

?
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27, in a situation such as this where continued provision of life~sustaining maasures such as
ventilatar, medications, water and nutrition are at issue, jtis my professional judgment that the decision
regarding thelr appropriateness rests with the family, not the madical profession,

Referances to some of those who heva recovered after a declaration of “braln death”:

Haspital staff began discussing the prospect of harvesting her organs for donation when she squeezad
her mother’s hang. Kopf was mistakenly declared dead In hospital but squaezed her mother's hand in

‘breathtaking miracle.’
httns://weww.dropk

oing320From%20Victim$$20t oY 0Survivory$20 ﬂgﬂﬂBcgﬁggmghglgﬁzgﬂewa.mnﬂd:ﬂ
Zack Dunlap from Qkiahoma, Doctors sald he was dead, and a transplant team was ready to take his
organs — until a young man came back to life

hm;[[www,msnbc.mm,ggm[!ntzazgsﬁﬁz;h_tm:[[ﬂww,Iifesite nevss.com/ldn/2008/mar/08032709.htm

|, March 2008
Rae Kupferschmidt: hito://wiww ifesitenews.com/ldn/2008/feb/08021508 i, February 2008.

Frenchman began breathing on own as docs prepared to harvest his organs

wwvw, msnhc com/id 8
Australian woman survives "braln death” «/ fpww ) ifesitenaws.com, ralh-dead-woman-
recovers- hushand-refuses-to-withdraw-life-s rt L
ureg= ite com+Daily+N fterSutm campaign=23
LifeSitaNews £o adlines05 12 2011&utm me =pmal

Val Thomas from West Virginia ‘
WOMAN WAKES AFTER HEART STOPPED, RIGOR MORTIS SET IN

httn;[[www,fgxnews.ggm[g;gmm.2233.357ﬂ63',09.htm_l
htm',[mww,!]jhsj;gneys,gom[mntggoaﬁmmgaoszzos.html, May 2008.

An unconscious man almost dissected alive:
Jiww ) m/idn/200 0806 html, June 2008

Glarla Cruz: http:/fwww.tite

withdraw-life-support/,May 201

Madeleine Gauron: ; w.lifesitenews.com/news/braln-dead-guebec-woman-wakes-up-after-
fami(g-@fgs_gg;g[gg[!-dogaﬂgg,]uly 2011
8
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References that “brain death” is not true desth include:

lotfe, A. Brain Desth Is Not Daath: A Critique of the Concept, Criterion, and Tests of Brain Death,
Reviews in tha Neurosclences, 20, 187-198 (2009), and Rix, 1990; McCullagh, 1993; Evans, 1994; Jones,
1995; Watanabe, 1997; Cranford, 1998; Potts et al,, 2000; Taylor, 1997; Reuter, 2001; Lock, 2002; Byrne
and Weaver, 2004; Zamperett] et al.,, 2004; de Mattel, 2006; Joffe, 2007; Trucg, 2007; Karakatsanls,
2008; Verheijde et al., 2009. Even the Prasident's Council on Bigethics (2008), In its white paper, has

rejected "braln death” as true death.

VERIFICATION .
| declare under panalty of perjury under the faw of the State of California that the foregoing is
true and correck. '

Executed on Y- b—~2016
Signature: ‘ Wp
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PAPER

In what circumstances will a neenatologist decide
a patient is not a resuscitation candidate?

Peter Daniel Murray," Denise Esserman,? Mark Randolph Mercurio™

ABSTRACT

Objective The purgose of this study was to determine
the opinfons of practising neanatalogfsts regarding the
ethico| permissibility of unilateral Do Net Attempt
Resuscitation (DNAR) deciglans In the necnatal itensive
care unit,

Study design An anonymous survey regarding the
pernissibility af unilateral DNAR ordars for three linical
vignettes was sent to members of the American
Academy of Pediatrics Section of Peringtal Medicine.
Results There wera 430 out of a passible 3000
respendents (16%), A majority (76%) responded that 8
urilateral DNAR decision would be permisslble in cases
for which survival was felt to be Impassible, A minority
(25%) responded “yes” when asked I a uniisteral DNAR

ordar would by permissible based solely an neurological -
. prognesls,

Candlusions A majority of neonatolagists belleved
unllateral DNAR decisians are ethically permiscible if
survival is felt 10 be impossible, but not permissibla
based solely on poar heurological prognesls. This hag
significant implications fer clinleal care,

{NTRADUCTION
A unilaceral Do Not Awempt Resuscitation (DNAR)
order refors to u daclsion by & physician/medical
ream thae is enade without permisslon or assent
from tha patlent or the partent's surrogats decislon-
makee. Possible jostifications mighe Inchude the
belief that an awempred venucitation would offec
no benefic ta the patieat, or thar any possible
benefie would b oueweighod by the buedens zo the
pationt.’ Propanents of unilateeal DNAR deciclons
assere thac they avoid unnecessary and prinful inter-
vemtions at the end of life. Varione medical -associa-
dons, inchuding the American Medical Assaclation
(AMA), have published codes of ethica that allow
hyslctans net to provida interventions chat they do
not £eef would be bensficial, but determination of
which interventlons might he beneficial i3 often
nebulous? 3 Opponenc of unilateral DNAR orders
argoe that they psurp the pasiens’ or surrogate
decislon-maleers’ cehical end logal suthedty oo
malee deciatons.*

While thet is acknowledgement chat the
patenvt’ cight to make declslons for thair child s
geneally to be sespected, the physiclan's respansi-
bilides sumedmes includs protecting the patient
from trescnent considered harmful or Inhurnane.”
1% believe thar neonarologists have particular
familiarity with the concept of unllateral DNAR
decisions, given that they are, at dmes, consulecd
regarding carc snd possible resusciration for an

Infan; below the threshold of viability, and mighe at
times dedde to forgo atemprs aof resuscltation
withoue ocplieitly gesking parental agreement, in
costs wharein sucvival is felt v be impossible.! We
hypothesisad that a substantial postian of neonstol-
ogists wanld cherefore acknowledge chas chey find
unilatecal DNAR decisions ethically accopesble in at
leasr eome clrcumstances,

STUDY DESIGN

AR anonyreous survey was gene to meivbors of th
Ameicas Academy of Pedlsteics Section of
Perinstal Medidine (now the Section on
Neonstal-Perineral Medicine) wsing survaymonky.
corn. The consent was implied by completion of
the sarvey. The suevey congisted of chece clinical
vigneres followed by questions regarding the per-
mistbility of a unllataral DNAR order for the spe-
¢ific eass. Demogmphic Infovmation (ycam fn
practice; ineeneive earc unit (JCU) level; unit cap-
aciy; the presence of tainees and che presence of a
nconatal or paedlarrle pallistive care servioe) was
alsn collsered In an aempt to decarmine che effect
of these chamectordatles on neonatologiste® willing-
ness oo plage a unilaeral DNAR order, The sutvey
wan gent on 4 September 2014 co tha 3000
tnembexs of the Ametican Acadamy of Pediatrica
Section of Perinatal Medidna who had an email
adduss lised with the sectiom Hwerve and
remalned open for 2 weeks.

Hypothesicel vignettes were desipned to deter-
mine nesnatologlts’ opinions regarding the echical
permigsibilicy of nnilateral DINAR otders in thres
seetings: (1) & pacient umlikely to survive a resuscita-
tion, (2] a patlent who may survive a resuscitation
but wonld be nenrologically devastared and (3)
padne for whom there is no cutstlve treatment
avallsble (box 1), The fiest vignere concerned
Frank, a preteem Infant born at 22-+5 weeks gesta-
tion who, despite intensiva effort, it dying. The
eonavologist in this vignette believes che patlent
will not survive a resuscitation atcempt. There has
not yei been a diseneslon with the family in this
vigneree, The respondents ace acked whether
placing + unitarczal DNAR order s acctpeable
when survival is fefc to be untikely, and whea sur-
vival is felt to be Impossihle, and are then asked i
they would place sueh an order. Methods of con-
flicc medtarion In the evemt of disagrecment
betwzan cho family and che physicisn regarding &
DNAR order were alse querled in this vignese.

The second vigrette conceched Jenndfer, 2 cerm
feomle with severe lissencephely whe s having
tespiratary decompensarion, The purposs of this
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vignete was co query the opinion of neanawlogism reparding
cases in which orvival migh ba possible after s rosuscimtion, but
with paar nsurological ontcome, Thoee questions Followeed this
vignents and czntved sxound the pecwmissibitity of unilatcral DNAR
ordexs in cases where there is paor newsological prognosis.

The third vignete desaribed Pranns, a cerm female who had a
pulmonsry ercery shunt placad shortly after bivch, which is now
Ealing. Prenne also bears & disgnosls that 8 associated with &
poor ncurolopical prognosis, This vignette was designed to
quéey neomatologints’ opinions regerding unilaterd DNAR

“orders in cases for which thove arc no curative treormenm
available, _

The primary outcome measuec was whether or sot the
queried neonatologist fclt the naflatersl DINAR otder was echic-
ally permissible for the given vignette. x* wests of association
were uscd to detsymine whethor responses differed by the
demographie charscteristics. Analysen were conducted using SAS

V9,3 (Cary, Nowth Carcling, USA). Statistical significance was
established ar 0.05,

RESULTS

There were 490 reaponses ong of a possible 3000 respondents
{1698), Selsesed demogeaphic dara concerning the respondents
arc pravided in tsble 1. For questions such as “Whae is the level
of the uait in which you currently praceise?’, soms respondénts
solected more than one xespanse. Por the primary outtoms, bar
graphs are shewn regavding the perceived permislbility of =
unilateral DNAR decitlon for each vignsteo In figures 1-3.

For the st vignetts, when asked if 5 unilateral DNAR order
would be appropriars when survival 1s felt o be unlilely, €1%
of respondants answered yes (Question 1.1). An even greatés
majority answered in the sffitmative (7796) when the question ls
changed ¢o indicate an infant for whom gorvival was felt to be
impossible (Question 2,1}. Whils a clear majority of tespondénts
answered that a unilztaral DNAR order would be peemissible i€
sorvival was felt co be imposshle or unlikcly, only 519 of
respondents answered that they would ectually place such an
order themeclves in this firar vignetee (Question 3.1), In cases of
physician-pacent conflier regarding what is perceived as beat for
the patlent, the vast najociey of respondene cited echics com-
mittee consultation as & method of conflles resalution, The next
most cted racource was copsultation with the madical direccor
or seckion chief, followed by casa discystion with a repres¢nta-
tive of the clsk management department, Veey faw respondencs
answered that they would pursye temporary cnitody from the
courts in cases of phydelan~pavent disagtcement.

v

w
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Figura 1 _Peicentage who answered 'vas’ to vignetta | questions

1. s a unilatersl Do Not Attempt Resuscitation ?DNAR] permissible
when survival is unfikaly?

2. Is a unifateral DNAR permissible when survval ls impassible?

3, Would you actually enter the arder in this casa?
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Figure 2 Percentage who anaweted ‘yes' to vignette 2 quastions

3. Is a uniatersl Do Not Atterpt Resuscitation (DNAR) permissible in
cases assnciated with a poot ciuality of life? ’

2. s a unitaterl DNAR permissibla in cases where the disgnosls 1s

unknown? .
3, Would you enter & wnileteral DNAR in this case?

For the eecond vigrerts, meant to quecy epiniana reparding a
unflateral DNAR ordet in eases of poor neuzological prognosis,
119 (25%) of the. neanatologists vesponded char fe was ethically
permissible to place & unilaeeral DNAR order based on 8 poor
neorological pragnosls and long-tetm prospects for paor qualicy
of life {Question 1.2), Forey-nine (L095) snswercd in the affirma-
tive whon asted iF they would scrually place o unilareral DNAR
peder themselves based on the infarmation prosented in vignerte
2 {Queston 3.2), Forty-one (8,5%) responded that it was sthic-

- ally pecmissibls o place 2 unilatoral DNAR arder when 5 dieg-
nosls I3 untmown (Question 2.2).

Vignette 3 concaned a erirfeally ill infant with a poor neuto-
logicel prognosis who will suceomb to congenical heart diseas
unloss surgically corrested. Naonatolugists were asked §f 2 uni-
lateral DIVAR, order would be appropelace If no ciatdve erear-
ment were available, Twa hondred and sixey-sie (S7%4)
respondents fele s unilateral DNAR arder wonld bs apprapriste
in euch 2 case (Question 1.3, and 171 (37%6) responded that
they acmally would enacc such en ordec (Question 3.3). Of
aote, 378 (194) felc the CY mugery eam was justified in nac
performing & potentislly life-saving therapy based on the
patient’s poor nencological progrosls (Question 2.3).

Whon analysing the ffect of years in practice en opinfons
régaxding pemissibilisy of a unitereral DNAR order, nconatola-
glsta with mora then 1§ years® experlence were lega lHkely to

I

1, Woald Edfer Astid]
Oedet

Figure 3 Percentage who answered ‘w5’ 0 uI?nme 3 questlons
1. It a unitateral Do Not Attempt Resuscitation (DNAR) parmissible
whan no ether curative therapy exists? )

2. Is the cardlothorack {€Y) surgical team justifled In not oparéting

besed an a poor quality of life?
3. Wauld you enter  unilatesal DNAR I this case?

100
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Figura 4  Percentage who answered “yes’ by years In practics whan
esked If a unilateral Do Not Attempt Resuscitition (DNAR) wits
permissible in cases where survival s impossible, p<0.00V.

respond ‘yes' (p<9.0001) when sacvlval was felt to bt impos-
giblc, a3 shown in figure 4, though cven i thae grovp 2 clear
wjorlty responded in the affirmacive.

Two hundred and eighryseven (6298} of the reapondents
answercd yes when asked iF they had a pacdianic or aeoraml
palliasive care servlce, Appraximately S0% (223) of these polted
answerad char theie instivation had a writen policy requiring
parcntal permission to withbold cardiopalmonary teswseltation
[CFR} with 126 (279%) anawecing that they did not kmow if
such a poliey existed in their institutlon, Sevenry-four per cent
of poiled neonasclopists snswerad that chey waek with medical
traintes in come espaciy. Thers were no statistically significant
differences in ths opinions vegarding the parmissibifity of & uni-
lateral DNAR order when analyeed by the presence of 2 pallis-
tive ‘cara service, the presence of e wricten polley regarding
DAAR orders of the presence of medical trainees.

DISCUSSION

In an earlier publication, we oxplored ethical argoments in
favour of, and opposed to, tnllateeal DNAR orders in pacdiar-
rica.! Por thiz acedy, wa sought to determing the opiniona and
approaches of a large number of neonarologiats with regard o
the use of vailareral DNAR orders, I is onr undevatanding and
experience that neonatologiss cemmonly inveke what is a de
facto unilateral DNAR order in the delivery oom settiog, in
that they commonly do nor offec parents the opdon of
arrempred resuscitaion ar bas dhan 22 weeks® gestation, based
on the percelved Impomibility of success, Such sn appreach
would bc consistert with recommendudons of the American
Academy of Padiatrics,” the Canadian Pediawic Soclery® and che
Nufficld Courncit in the UK.® Thus, we poculased thar a signifi-
¢amt percantage of neonsralogats wonld find a wnilaterad DNAR
order to be ethically accepeable for af leagt same neonaeal inten-
sive care unic (NICU) patients, including thosa for whow sur-
vival & falt ro b gexeemely unlikoly or impossible. The Sndings
af this survey supportad that hypothedis; a msjority of the neo-
natologists surveyed (6194) agreed that 2 anitateral DNAR order
is ethically acceprable when survival is cxereraely unlikely; and
en even graater Majority (77%) agteed when survivel was felt to
be impossible.

While ethical analyses can be found in the litcrature cegarding
wnilateral DNAR otdets, this i, @ our knowladge, the fiest
gucvey to addeass the oplnions of & large number of neonasolo-
giste on this quesclon.! In 2012, Morpatis @ af aurveyed
Pacdiatric Intensive Care Unit (FICU) physlelans and found that
the majority of respondents were nat in favour of unilascral
DNAR decisions In sewings with extremely poor pragnosis,

Muriay PO, o2 &l J Med Ethes 2016:0:1-5. doiri0.1536medethics-21015-102941
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though chey did not explicldy wipulate in their vignittas that
sarvival was felt to ba imposeible, The exception in their gnidy
was 8 cas for which the child had been declared brsin dead;
for that case, & msiorl:z of PICU physiclans did feel unilarecal
DNAR was acceptable.!® Nevertheless, the general disagreoment
with unilsteral DNAR arders noted in the study of RICU phyd-
Gans stands in conwast to the responses of neonatologists
deseribed in chis paper,

A potential explanation for this discrepancy may deriva from
the nconetaloglats’ experiences with cxtramely preterm hew-
borns delivared below the Yimie of vinhility, Tn oue experience,
unilazeral DNAR docisiont arc often made in such # setting.
While the management of patisnts in the dolivery suom {DR)
might ot be comgpletely analogous t cither the PICU ar the
NICU, chat increased famffiarity of the neonatologiste with uni-
tarexel DNAR in ¢he delivary toom might nevertheless influence
their approach To a patent in e NICU. Put anocher way,
unless a necnatologise routinely offers tesuscitaden o paranta
for avery exwcemely preserm newborn, regexdless of gestational
age or chance of viabilicy, hefehe has necessarily bad experienca
with anitatcrs) DNAR declsions, It may then be thar exconding
the same rassoning to the NICU setting, and in particular the
case whetein survival i€ £t to be impoasible, is & Jess difhcalt
step for the neonswloglat than for the PICU physiclan, Tt must
be acknowledged, howeves, that despite a perception of sthical
equivalence, withholding intubstlon and assisred vemtilation In
the DR may neveethelcss feel very diffevcnt 0 aaff, and more
importantly ta parents, campared with the NICU. A perception
of zcceptabllity of unilateral DNAKR in the DR daes not neces-
sarily yield the same sense in the NICU, Thos, it 5 & significant
finding that most reapanding neonatologiats found Ir acceprable
in the MICU andex cectain circumstances.

Another potential explanation of a pesible differcitce In
approaches in the NICU and PICT could relate to the difference

" in the paychological impsct of managing newbarns exclusively,

comypared with also managing older children. This i3 certainly a
complex subject, and clesrly boyond the scaps of this assay, but
may neverthaless play an importany rola in physiclane” think-
ing}* Finally, it is worth moting thar in some of Morparia's
vignettea the patients were old enough to have formed, and pus-
slbly cxpressed, opinions regarding resnscipation. This highlighea
another important difference in cesuscitation decisions in these
two very different settings. ’

Though the ethical anslysis of anitatera DNAR was explored
in greater devail in oue earlier cssay, at \east  brief summary of
come xelevant arguments seems warranted. One argument in
favour of the uso of unilatersl DNAR oxdors, forx cages whezein
survival is bellaved impossible, relates 1o the potantial burdens to
the patient of a pracedure that appeats to offer no zignificant
benefit, This would include the sk of pala. during the atempted
resuschiution, and possibly during a period of protracted dying.
This stems a viclation of the child's rlght w merty. “That is, the
rightnot to be made v underga potentially pataful intervantions
that offer 0o significan benefic to the patient. The needs of the
pavents, mch as the need belicva ali cfforts weee made o aave
their child, ara also o valid concern, howcver, and it ceomne rea-
gongble that chey should often be weighed in the decislon regard-
jog DNAR starus, Stilf, we would coungel considetation of die
Kantlan imperativc aot to make the child serve solcly a5 a means
to someane slac’s ends, even his parents, ™ Alio, there is concecn
ahout the porental deceprion of parenis when physicians
axrempt som:thing that offersne chance of suceess,

In siceations whereln sarvival is fele w0 bo Jmpoasible, soine
have suggested a feignad aempt at resustitadon, sometimes

referted to as a ‘slow code’ ar *Hollywood code,” with no real
goul of rastoriny vitel igns.’* Whils wo believe the motives of
those who have advocsted thiz approach are sometimed landable
{cg, xeducing the perents” sulforing by spating them the decision
regarding DINAR statui), we agree with thase who mggest this is
an uoneccssary decepricn, Rather chen feign an arempt t0
restore vical elgns or subilisg, we have advocated for 2 unilaceral
DNAR decision muqlod with compassionats explanaden in
cextaln exreme casea.” ¥ W bellove thar unflaceral DNAR is 3
complex echical quastion, with thoughtful and dadicated physt
cians coming dawn on bath sides, and strong argumeats Lo be
made on both sides, and refer the teader 1o our easlier publica-
gion on this subject fora moxe detalled and nuanced discussion.!
A summary of our argieats can be fouad bn box 2.

It is nndarstandshle tha tha number of those who considersd
wnilateral DNAR permisshble increased substantislly when the
chanca of succoss went from ‘unlicly’ to ‘impossible.' The imper-
fections of our progwnstc shitites tightly loom large in tiis
matter,'S and ¢ sceme wisc char we should require a bigh dogree of
canfidence in any pereved progrosis befone we permic it to Ymlt
the optiana offered to parents. It is mot surprising chat increused
confidence in the prognosl: would yield a groster nupghee of physle
clans willing to decide or act bused upon that prognoais,

While a clear majoricy of responding nconarologists found 2
anflatera} daclsion echically permissible when supvival was not felt
to be possible, anly helf would acnsally choose o enact DNAR
without parental spproval. Thers acc, for neady all of ug, things
thst we consider ethicily pexmissible, bus thar we ourselves wauld
not choose 1o do. With many ethical questions, there arc com-
monly twa separate thicshalds: fitsr, is ic sthically permissible, and
second {a highet thvshold), would you do It. Put another way
there i ofen a lower threshold for what Is pezmissible than for

4
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what is advisshla, This iz also te for many medical declsions. A
givén optlon may be something onc might find permissiblc for any
physician to do, but not necessaelly che therepends pach he/she
wonld choose to take. And so is might be with a unllatersl DNAR
arder; for some of the respondents, it may have reached the lower
threshold of permiseibility, though they themaelves weuld not do
it, nor tocommend it o A collcague.

The disceepancy between what some neanatologists consider
acceptahle, and what they would acnually do, should also be

* congidered in light of the professional climaté in Amerlcan
medicine, Tt has been reported thet physicians in the USA com-
monly initiate and continua trearment wntl ix is virtually camain
that the paticns will dic, taking 2 ‘waiting for near certainty’
approach to end of life?” Comfort ar familiarity with ehia
approach, coupled with fcar of medical uncerraincy, and perhaps
also fear of accusations of medical neplact andfor litigation,
might furcher explain a physician’s rofuctance oo encar 8 unilar-
cral DINARL seder Into the medical rcord, even when he or she
pereeives thar to do eo wauld be acceptable. For some, it might
amouns to the conclusion that, “It would be echically perinis-

. sible to do it, bt pecsonally T would aot tzka the rigk.”

The majosiry of reapondents did not consider a unilateral
DINAR decislon based solaly on poar aeurclogical prognesis to
be pezmissible, which was consistent with ethical srguments pre-
viously presented,’ Decermining char en infant's neucelogical
prognosis and peedicted quality of life axe too poor to wartunt
CFR, without seeking parenal agreement, roguires giving prece-
dence not enly to the physician’s medical judgement, bur also to
the physicisw’s vatus jodgements. It must be acknowledged thae
physicians® progaostications about the level of disabiliy aee
sometimes wrong, and that qualicy of life asrensments arc sub-
fsctive,'s 12 Thus, we share the Intuition expressed by most neo-
narologises in. this erady, that ¢ DINAR order wirhout parchtal
agrecmenc, bazed solcly en predicred neurclogical dissbilliey
would be inapproprinte in nearly alt cases, However, therc may
be extreme @xamples of nencological disability, not covered by
these vignetres, for which 2 unilatecal DNAR order wonld be
considercd acespable to many nconatologlsts and othecs,
Current debte regarding resuscltation for paticnts ith THeomy
13 or 18 may, at least in pars, be tied to this questien,

Vignetee § concarned a child who, dut ta a grlm neorolaglcal
prognosis from an intrable underlying disordse, had been
jedged incliglble for potentially Ufe-saving cardiothorece (CT)
suvgery, The Intent with this cuse waz 10 query the ophiion of
neanatologins regarding unilateral DNAR orders when ather
important treatmenc Ja being been withheld. A majortity of neo-
nacologisza (S74%) believe a unilsscesl DNAR order would be
pecmisslblc, shough far fower (379t} would enar such an- erder
in this case, Intecostingly, far more réspandenss fele the CT
surgeon was jutificd i making a unilatceal refueal regarding
surgary, compared with those who fclt i permissible for the
neonarologist to make such & unilateral decidon régarding resns-
citation in this case (8196 ve 57%5}, )

The disconnees beeween what the respandents felt was per-
nissible £or the CT surgeon and nconatelogisc may be explained
in part hy the fact that the ruegery Ie far more involved, raquir-
Jng move time, effort and utllisation of resources, as well s
being more dnvasive, Another posgibla factor is the morc imme-
diate result of the decigion. Whils both rcfuals could sventuslly
vesultin dearh, a death relared to a refusal to operate maay often
b2 Leos immodiate than the desth that resuls from 2 refusal ro
parform CPR. There may alse be very differsne pexcaptons
segarding death gssociated with the surgery compared with
acmpted CPR, the former more likaly to heve nigative

Case 2:16-CvaRRae ko HibmEbm QRFoA IRk 8. plulGé 6 ptlblo Gom Page 15 of 17

implicacions andfor conseaquences for the physiclan, Laady it
may Be, in the winds of some, thet there is something funda-
mentally different, and more obligasory about CFR compared
with other treatments, This peecalved difference could make
CPR, for many, a nowble exception to the widely held nocion
within the medical profession thae a physician i not obligated
to offec or atrenpt @ westment thar cannot wotk. The ethical
justification for thet perceived excaption, however, is nat imme-
dinecly obvions, This disconnece should by studied further, but
scteptanco of refusal by the nconatologlat or the gurgeon may
uitimacly both be roaicd, at least in part, in the helisf thac the
physician retalns the moral authority to make some deciclons
abeut the purpases to which his or her akills can be puc??

Move experlanced physiciaus were less likely than their less
experianced peersto make a unifateral decision regarding resus-
cleation when sipvdvel was fele e be impossitile, dhough a majoc
ity of them still conaldarad it acceptable. This difference right
be cxplained in pare by having greater expatience with, and
appreciation for, the reality documented by Meadow ef a, that
physicians and athers in the NICO are not pardealarly good ot
prediccing which patients will dic,'® Alio, while this survey did
not aske when the respondents began practising, soma of the
teqpondants in the >15 years in pracdes catcgory may have
been in medicsl ichoo), residency or fellowship during tmes of
lardmack ethical cages in paediatrics. Pertrapa befng tducseed in
the envitonment of e Baby Doa regulationt, and the, ethical
upheaval that ensacd, leads to a greater relucrance to make
sesuscitation decisions unllatcrally.

This survey study has soveral Umlratlons, The ceaponsc rase of
1664 is low, and thus thess dara may not acrurataly represeat the
views of most American neonatologism. There may have bern 2

sclection bias, in thar those fsvouring one viewpoint or another -

might be moxe likely to respond ta a muvey such as this. It iz also
powbla that neagavologists who are membera of the Amesican
Academy of Pedlarics (AAP) perinaral sectlon arc not cruly repre-
sentativs of the proftaion, While every ameutpr was made o
makic the vignettes as realistic as poselble, they are vexy bref snap-
shets or what are often fac more complicared simariems, and thus
run the risk of everstmplification. For clinlcal sccnarios whereln

the decision was alieady made for a unilateral DNAR order, -

veapondents may have bexn snbject to a steres guo bizs in decision
™ thus gaing slong with informtatansdecision already pre-
seneed ¥ Por many a judgement reperding vnilateral DNAR
might be influenced by faccors thar were nat discusyed, such as pat-
ental prefecences, religion and family sltuation,

CONCLUSION

Maost neonatologists sucveyed believed wnilateral DNAR decl-
stons mode by physicians age ethically parmdsble when survival
is felu by tho physician o be unlikely, and an even grester major-
ity balleved ix permistible when susvival waa feit to be impossible,
However, most did mot perceloe unilareral DNAR ordars as being
permigsiblo when based solely on poor progaoss ragarding dis-
abilicy. This suggesce thatanilateral DINAR declsions, eeaditionally
and eurrently somctimes smads in the DR, ar¢ also somerimes
being made in the NICU, Ethical justification for such decislons
miy be baged on concern for unnecessary bucden o the child,
but often hinge on the degree of certainty regarding progrosis
The reluctanca to onilerally withheld potentially lifs-saving
tesustitaton, bazed solely an neralogical prognosis, may be jus-
tified by an apprecistion of the inherent sabjecdvicy of value jud-
gements regaeding dlssbility and qualicy of life, Whethar the
settiog 1s poor prognosia for survival or poor neurelogical

Mutcay PD, et af, § Mad Ethics 2016:0:1-5. det: 10,1 136/madathies-2015-102841
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progrosis, a significant number of nconatolagitts come down on
aach side of the question of wnilaceral DNAR. .

B
Conrilrtgrs PDM: conceptudlised and designed the study, drafted the Initlel
manus:m and approved tha fing) manuseptas submimed, OE: cawried ouf the
data 3nshais and upproved the final manuserpt & submired. MRM: revlewed and t
tevtsed dhe sanusoipt, and approved the final manuscript 4% submitted, 0
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Ethles approval tnstitutional review hoard apptoial was gianted by Yol H
University, a
Proverante and pear review Not commissionsd; extemally peer riviewdd. 1
REFERENCES ' 14
1 Mhercollp MR, Munay PI, Grost /, Undlatere) “do not altampt resusctalion” oiders:
tha ed, the cons, snd 4 poposad approach, Pediatics 2014133 [Suppi ¥ 15
53743,
3 Amefcan Medical Ascadation, Counal on Ethical and judicls! Affsirs, Report of the 16
councl on ethical and juial stians, cade of madical ethlcs. JAMA
1995:201:037-41,
3 ArdaghM. Futiiey has no vty in vesusditedan medicine. J Med Eibics 1?
1000783969,
4 Younger SI. Who defines fuuliy, JAMA 1985:28014):3094-5. ®
$  Bel EF. Sunrk AR, Adamkin i, &7 al, American Azadamy of Pedlautcs, Commiftee
on Fqus ard Newbam. Noalliation or withdrwa! of infansive (3 for high-risk 18
newhans, fegiatks 2007:119:401-,
6 Memain MR, Physidans’ rebisal 10 resuiscitate 2t hovdailing gesatianal age.’ n
J Pl 1005,25:6859,
T Packman M, Wifiie ), Ketowinkel ), el o, Amedlcan Acadamy of Padiatries, Spectal 0

Repor- Neomlal Rasicitation; 2010 incemavions] Congensus on Cerfiopulmanary

Resuscitmlon and Emugany Cardiovasaular Care Scznca Wirh Wegiment
fecommendations, fdfards 20101261 31944,

Hansizon €. Conadlan Paedisific Society, Pailion Stiement Uentment

dudshnns regarding insits, (lidren, and zdolesoents, Rustblr Chif Health
2004:9:35-103,

Bradier M, Krehs J, Hepple @, 1), Clucel core daritions In (et and haanabl
medidne; ethieal fssues, Noflahd Boethics J00E,

Matpars K, Dickerman M, foskn S. futey uniteter decislon maldng & not the
délpult oy pafiic inenshins, Peciaitr Crit Cand Med 201213:25.

forvier A Mercuro MR, Saving v8 erexting: percaplions. of interuive core o diferent
ages and the petailt for tjustice, S Perinatol 2013,33:333-5.

Lechner §, Kanvizs efilcs. Kantien Rev 2001 18:141-50.

Lantos 10, Mesdows WL Should the sl code” he tesuscitatad? Am J Bhoilh
FLIRRER: ¥ S

Meraurio MR, Fskingit: unecessary
0t:11:17-18,

Kon AR, nformed non-disseat, A benier opiian than slav codes when familias
catnot sey “Let her dle”, Am J Biotih 2100008,

Meadaw W, Frain  hen ¥, er af. Sedal gecessment of raonality In tha neonatal
intengive care unit by algailhm and inwitian: ceniaty, uncenainty, and infateied
consent, Reciewes 200%;108:378~46,

Rhoden HK_ Trasting Bnky Dogs the athlcs of wacerrainty, HasGigs Gen fep
1086;16:34-43,

Kaaglar TK, Wiltond B5, Ross LF. Lethal Ianguage, lathal decisions, Hasfings {en
fep 2G03:35:37-41.

Kignts K. Hatm and unanainty in newham intensive cart, Thaor Med Biosih
1007;38:393-412,

Torntinson T, Brody . Putity and vhe ks of easupcitition, JAMA 1990:264
(raki26-80. .
Samusison W, Zedkhauste R, Stote quo s in decisfon moking. 2 Rirk tacanain
968;1:7-50.

deceptions and the slow o2, Am J Bloath

Muttay BD, et f, ) Med Eibles 7016;0;1-6, dol:10.1136/madathics-2015-102941

898




Case: 17-
ase: 17-17153, 01/29/2018, ID: 10741930, DktEntry: 5-5, Page 107 of 280

(944 of 1117)

Case 2:16-Cy;
6-CyIRBAI M B Document-:4-9  Filed 05/01/16 Page 17 of 17

In what circumstances will a neonatologist
decide a patient is nota resuscitation

candidate?
Pator Danicl Murray, Denise Esserman and Mark Rendolph Mercurio

J Med Ethics published onfine March 17, 2018

Updated information and gervices can ba foundat:
hltp:ﬂjmo.hmj.cnm!aontant!earlyﬂmBtnaﬂﬂmadethics-zm 6-102944

Referances

Email alerting
service

These Includs:

This article cltes 20 articles, 4 of which you can acrass for free ot
’I;g E:. Ejme.h mj.com/conts ntlearlyi2016/031 7imedethics-2015-102841

Recelve fras email aleris when new articles cite this article. Sign up In the
box at the top right corner of the online articla.

Topic -
Collections

Arlicies on similar topics can ba found in the following collections
Research and publication ethics (472) )

Notes

To request parmisslo

ng go to:

http:/ group.hm].com!grou;ilrighta-liuenslngipermlutans

To ordef reprints go to.
htlp:njoumals.hm].comrcgureprintform

To subscribe to BMJ go to:
http:Mgroup.hrn].eomlsubaoribe!

899




(945 of 1117)
Case: 17-17153, 01/29/2018, ID: 10741930, DktEntry: 5-5, Page 108 of 280

Case 2:16-cv-00889-KIM-EFB Document 14-10 Filed 05/01/16 Page 1 of 3

EXHIBIT 1

900




(946 of 1117)
Case: 17-17153, 01/29/2018, ID: 10741930, DktEntry: 5-5, Page 109 of 280

Case 2:16-cv-00889-KIM-EFB Document 14-10 Filed 05/01/16 Page 2 of 3

DECLARATION OF ANGELA CLEMENTE

I, Angela Clemente, declare and state the following:

1. 1 am currently leading the coordination of the transfer of care for Israe! Elijah
Stinson’s transfer from Roseville Kaiser Woman and Children’s Center to a home
setting that will be medically equipped for his specialized needs located in New
Jersey.

2. | am a Forensic Intelligence Analyst/Congressional Consultant and Paralegal
with twenty years experience in Pathology, Clinical Laboratory and Emergency
Medicine. | have worked extensively on cases with severe brain injuries.

3. Since 2008 | have been the leading coordinator in the United States for this type
of delicate and specialized transfer of care specifically handling the state to state
transfers of adults and children with varying degrees of medical fragility to include
a vast majority of our patient-clients who have been given the criteria of “brain
death.”

4. | became aware of and urgently requested to help with this case on Wednesday
April 20, 2016 at around 12:30am and the following day | enlisted my team of
highly skilled medical and iegal experts.

5. We immediately put in place a Medical Life Flight on standby that is able to
accommodate the intensive medical needs of Israel. The medical life flight can
accommodate 1-2 family members, the patient and up to three medical
professionals for his care. The flight includes ground transportation both from the
releasing facility to the Medical Life Flight and then by ground ambulance to the
receiving home for fong term care.

6. Ourteam is also helping the family and their attorney in coordinating and
implementing a long-term care plan that will help them in transitioning to New
Jersey for their permanent residency. This comprehensive plan will include
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providing Israel and his immediate family with consulting sarvices that will help
them to receive expedited medical benefits, certified and licensed medical staff
that will be needed for this child's immediate care upon arrival, coordinating help
with providing his in-home medical equipment, housing and transportation needs
for the family and any additional social service type of programs needed for this
family. '

7. It is most imperative for this child’s well being that the family not have any
barriers for their child’s current medical needs to transition into a smooth and
coordinated release from Roseville Kaiser Woman's and Children's center.

8. The current time provided to me in coordinating this complex type of transfer
(which | have handled throughout the United States for years) is severely
compromised because of the extremely limited time barrier. This type of
coordinated effort would require at minimum 7 to 10 business days and an effort
on the releasing hospital's part for the medically appropriate procedures needed
for transfer of care for this patient.

e

9. We are willing to assist this famity with the full scope of our services and continue
the coordinated effort but given our experience with our previous cases that have
the “brain death” determination it is imperative that the family be provided
appropriate time for our team te coordinate this as we would in all other cases of

similarly complex nature.

1 declare under penalty of perjury that the foregoing information is true and correct.
Executed this 27th day of April, 2016 under penalty of perjury pursuant to the laws of
the State of California. :

ﬂngua. i

Angela Clemente
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1
2 Superior %ﬁgﬁ %cmﬁf
Couniy of Pia:ar ornia
3 _
APR 27 2016 | w9
4 Jaice Chateers =
Extecutive Gfficer /1
5 By: K. Harding, Depmy
6
7
8 SUPERIOR CQURT OF THE STATE OF CALIFORNIA
9 IN AND FOR THE COUNTY OF PLACER
10
11 {ISRAEL STINSON by and through . Case No.: S-CV-0037673
12 [JONEE FONSECA, his mother:
ORDER AFTER HEARING
13 Petitioner;
: ’ NEXT HEARING:
14 V.
April 29,2016
15 [UC DAVIS CHILDREN'S HOSPITAL; 9:00 a.m.

Department 43
KAISER PERMANENTE ROSEVILLE ‘

MEDICAL CENTER-WOMEN AND
CHILDREN'S CENTER,
.Respondent

ok
00\10\,

b
m .

N
Q

Petitioner and applicant Jonee Fonseca has applied for a temporary

NN
N

restrainihg order directed to Kaiser Permanent Roseville Medical Center—

N
93]

Women and Children's Center concerning medical care and intervention

N
NN

April 14, 15 and 22, 2016.
A continued hearing was held April 27, 2016, in Department 43, the

Hon. Michael W. Jones, presiding. Ms. Fonseca and Nathaniel Stinson,
minor's father, appeared with Alexandra Snyder, Esq. Jason J. Curliano,
Esq., and Drexwell M. Jones, Esq., appeared for Kaiser Foundation

N N NN
w O N !

-1 -

904

provided to her son Israel Stinson. TRO proceedings were previously heard
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Hospitals., At the court's request Roger Coffman, Esq., Senior Deputy
County Counsel for Placer County was aiso present, representing the Placer
County Public Guardian. Richard Robinson and Laura Moreno,

representatives of Kaiser, were also present.

Having considered the argumént of and information provided through
counsel, including declarations and other writings offered by Ms. Fonseca
and Mr. Stinson, the court makes the orders which follow. These orders are
made to implement the Health and Safety Code section 1254.4 reasonably
brief period of accommodation for Israel's family.

It is ordered that:
(1) Jonee Fonseca and Nathanlel Stinson shall be afforded an

additional brief opportunity to transfer Israel Stinson to a medical facility
agreeable to the parties, which facility has agreed to admit Israei;

(2) Transportation of Israel to the facility referred to in preceding
paragraph (1) shail be by Air Care 1 or another transportation service

agreeable to the partiés;
(3) Kaiser wili cooperate with and facilitate Israel's transfer and will

take necessary steps, in the o._rdinary course, to prepare Israel for transport,
and will transfer care and support of Israel to Air Care 1 or another

transportation service agreeable to the parties;
(4) Israel's attending physician at Kalser Roseville will communicate

with Air Care 1 or another transportation service agreeable to the partles to
assure they have proper staffing and equipment to transfer Israel;

(5) Israel's attending physician at Kaiser Roseville will communicate
with the admitting physician at the facility referred to above in paragraph
(1) to facilitate continuous care and to assure the admitting facility is
prepared to recelve Israel;

(6) The restraining order currently in place, which requires that

(a) Kaiser shall 'cqntinue to provide cardio-pulmonary support

-2-
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" Jrespondents under this proceeding.

to Israel Stinson as is currently being provided;
(b) Kaiser shall provideﬁmedications currently administered to
Israel; however, physiclans or attending staff may adjust medications
to the extent possible to maihtain Israel's stability, givén his present
condition; | .
. (c) Kaiser shall continue to provide. nutrition to Israel In the
manner currently provided to the extent possible to maintain Israel's
. stabllity, given his present condition; -
shall continue in effect untll and shall automatically dissolve upon the earlier |
of:
(a) Israel's discharge from Kaiser Permanente Hospital in
Roseville; for this purpose, dischafge means Israel's physical exit
from the hospital; olr
(b) Friday, April 29, 2016, 9:00 a.m.
Kalser's legal responsiblliity for.Israel's care and treatment will cease when
the restraining order dissolves,
(7) This matter is set for further proceedings April 28, 2016, 9:00
a.m., In Department 43.
If the restraining order _has dissolved pursuant to paragraph (6),
supra, the court Intends to dismiss this action. The parties have stipulated
that the court will thereafter have no jurisdiction over minor, petitioner or

The court finds that this order provides the reasonably brief perfod of
time under Health and Safety Code section 1254.4. ,

IT IS SO ORDERED. 4 [
DATED: April 27, 2016 ' ’

Hén.Michael W. Jones//
Judge of the Superiof Court
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF PLACER

---00o—--

DEPARTMENT NO. 43
HON. MICHAEL W. JONES,

S5-CV-0037673

JUDGE
ISRAEL STINSON by and
through )

JONEE FONSECA, his mother, )
)

Petiticner, )

) versus
)} Case No.
)
)

UC DAVIS CHILDREN'S MEDICAL
HOSPITAL; KAISER
PERMANENTE )

ROSEVILLE MEDICAL CENTER-WOMEN )
AND CHILDREN'S CENTER,

)
)

Respondent. )

—-00o0-14

CRTER'S TRANSCRIPT
FRIDAY, APRIL 29, 20lé

PETITION HEARING
-——000---18

APPEARANCES:

MARY R. GALLAGHER, CSR #10749
MOA COURT REPORTERS (800Q) 600-1904
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1
2
3
4
13 FOR THE PETITICNER: LIFE
LEGAL DEFENSE FOUNDATION
BY: ATLEXANDRA M. SNYDER, ESQ.
20 P.0O. Box 2015
Napa, California 94558
21
22 FOR THE RESPONDENT:
BUTY & CURLIANC LLP
BY: JASON J. CURLIANC,
ESQ.
23 and
MADELINE L. BUTY, ESQ.
24 516 16th Street
Oakland, California 94512
25
26 [REPORTED BY: MARY R. GALLAGHER, CSR #10749

ROSEVILLE, CALIFORNIA

27
28

FRIDAY, APRIL 29, 2016, 9:10 A.M.
DEPARTMENT 43, HONORABLE MICHAEL W. JONES, Presiding
—-——000=---

The matter of ISRAEL STINSON by and through JONEE

FONSECA, his mother, Petitioner, wversus UC DAVIS

CHILDREN'S MEDICAL HOSPITAL; KAISER PERMANENTE

ROSEVILLE 8 MEDICAL CENTER-WOMEN AND CHILDREN'S

CENTER, Respondent,

case numper $S-CV-0037673, came regularly this day before

MARY R. GALLAGHER, CSR #10749
MCA COURT REPORTERS (B00) 600-1904
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1Q the Honorable MICHAEL W. JONES, Judge of the Superior 11

13

14

15
16

17

19

20
21

24

27
28

Court of the State of California, in and for the County of
12 Placer, Department Number 43 thereof.
The Petitioner was represented by ALEXANDRA M.

SNYDER, Life Legal Defense Foundation,” acting as
her

Counsel.

The Respondent was represented by JASON J.
CURLIANO

and MADELINE 1. BUTY, Buty & Curlianc LLP, acting
as 1ts 18 Counsel.

The following proceedings were
had, tc wit:

---000~--—

THE COURT: All right. Good
morning, folks.22 Mr. Curliano
is present on behalf Kaiser. And
Mr. Jones 23 isn't present, but
we have someocne else.

MS. BUTY: Good morning, your Honor. Madeline

MARY R. GALLAGHER, CSR #10749
MOA COURT REPORTERS (800) 600-1904
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O

25
26

10

11

12

14

27
28

Buty.
THE COURT: And last name spelled?
MS. BOTY: B-u-t-y.

THE COURT: Thank you, Ms. Buty. And good morning

to each of you.
MS. BUTY: Good morning.
MR. CURLIANO: Good morning, your Honor.

THE COURT: All right, fcolks. We are here under
the restraining order that was to dissclve today. I
understand you folks have gone to another court seeking
some intervention with another court. So where do we 8
stand with respect to this Court and these proceedings 9
now, Ms. Snyder?

MS. SNYDER: Well, it was our understanding that

the order would dissolve today. And we -- we have
a

hospital that is currently assessing Israel's
situation. 13 And we'll have the conclusion of
that assessment we're

hoping tomorrow or Sunday. They are working through the

MARY R. GALLAGHER, CSR #10749
MOA COURT REPORTERS (800) 600-1904
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weekend to make that assessment. As you know we've worked
very hard and continue to work very hard to have Israel
17 transferred to another facility.
Ultimately, his parents would like him in-home
care. I know that sounds unbelievable given his

situation, but it is wvery common for patients that
are in

Israel's condition to ke transferred to home care,
so that

they're not in ICU. They are -- have a feeding
tube, a

breathing tube and then they are monitored by a
nurse who

supervises and then by a medical team who does

intervention as necessary.

THE COQURT: Are you representing whether any
ofthose individuals are persons whe were
transferred from a state where a determination of

brain death was made and

MARY R. GALLAGHER, CSR #10749
MOA CQURT REPORTERS (800) 600-1904
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after the determination of brain death that there was an
order from the court that ordered a gastrointestinal tube

and air intubation?

10

11

12

13

14

15

16

27
28

MS. SNYDER: ©No. Fortunately, there are not that

many cases --
THE COURT: I understand.

MS. SNYDER: -- like this. So the most -- the one

that's most analogous would be the case of Jahi
McMath and

that's really a case of first impression in this
state, T

believe -- but not in this court, of course. And
in that

case Jahi had to be transferred to another
hospital in

order to have those procedures, but she is now at
home

in-home care and the type of care that I
described.

THE CQURT: Understand.

MS. SNYDER: But you're correct, the hospital did

not perform those procedures.

MARY R. GALLAGHER, CSR #10749
MOA COURT REPORTERS (800) 600-1904
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THE COURT: Nor did Judge Grillo order that.18
MS. SNYDER: That is accurate. And I do
understand
that and I understand your position, your Honor, I do.
and we've been really pleading with the hospital tc do 21
this. But the hospital that we are working with right now

22 is —-- like I said, they're assessing Israel's case.

They would do those procedures in that hospital
and

then put him on a step-down plan to home care if
they do

receive him. They do have to dc -- it is not a
decision

that they can make lightly and, certainly, it's
not a decision that one person can make.

So they're meeting with their ethics committee
today and tomorrow as I mentioned and then with a group of

physicians that would be responsible for Israel's care at
that point.
THE COURT: All right,

MS. SNYDER: T den't know —-- I mean if there's

MARY R. GALLAGHER, CSR #10749
MOA COURT REPORTERS (800) 600-1904

914




Case: 17-17153, 01/29/2018, ID: 10741930, DktEntry: 5-5, Page 123 of 280

Case 2:16-cv-00889-KIM-EFB Document 14-12 Filed 05/01/16 Page 9 of 27

(960 of 1117)

1
2
3

14

12

toukh him,

anything at all that we can do to facilitate -- we
told

the other hospital the parents are willing to
waive the

liability in that case. And that they're willing
to do

anything and -- and I will say I did go to see the
parents
last night. &nd they -- I —-- when I go in I see

Israel 11 and I usually say, "Hi, Israel,” you

know.

And last night I went to his bedside. I did not 13

but I said, "Hi, Israel," and he turned his

14 |head and moved toward me. Now, I understand the doctors 15

willl describe that as a brain stem --— not a brain stem, a

16

17

18

27
28

spinal cord reflex.

First of all, I don't know how they're

distinguishing between the spinal cord and the
brain stem.

MARY R. GALLAGHER, CSR #10749
MOA COURT REPORTERS (800) 600-1904
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The California law says there has to complete
cessation of 20 function in all parts of brain,

including the brain stem.

And if the spinal cord is able to generate a reflex and

response to stimulus, then, maybe, we don't know enough

23 about the spinal cord to make these determinations.

rsus dead,

you off

And I do understand that that is not your role,

your Honor, but there are indications that this
boy is

made profoundly disabled, but nct dead. And that
is, obviocusly, such a significant distinction.
And if there is any indication that he is disabled
I just think we need to error on the side of even
a disability, as profound as it may be --
THE COURT: I understand, and I don't mean to cut
MS. SNYDER: That's okay.

THE COURT: -- Let me finish. I want you to, in

that context, I want vyou to address what
determination,

MARY R. GALLAGHER, CSR #10749
MOA COURT REPORTERS (800) 600-1804
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because I know this Court has —-- even before the
Court

became involved, there was the opportunity for a
periocd of

time. And since this Court has been involved for
there to

be an evaluation by a physician of their own

choosing ~12 MS. SNYDER: Yes.

THE COURT: -~ of Petitioner. And my understanding

is that has not taken place.

MS. SNYDER: No. We, actually, had two
physicians.

We had a neurologist, who was not able to come up.
And

then we had a cardiclogist. And I realize that
the 18 hospital would like us to have a
neurologist. And we 19 would, certainly, like to
have a neurclogist.

But at that point we had a neurologist who had

indicated -- and I don't have the e-mail with me,
but I do

10
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have the e-mail to that effect, that he would come
out, 23 that was this Tuesday, to perform an
examination. He
texted me on -- I beliewve it was either Sunday night or
Monday and said he was not able to make it. I don't know
why, he did not provide a reason why. 8o it's not for
lack of trying or even commitment. And cnce we got that

commitment, we focused our efforts elsewhere.

THE COURT: Right. Understanding.

MS. SNYDER: And we're, certainly, more than
willing to revisit the possibility of having a
neurologist or another physician exam Israel again.

THE COURT: I understand. And, please, don't

misunderstand me. I'm simply trying to confirm
what I

believe the state of events is, that there's been
this

period of time that I have indicated -- and I'm
just

confirming that during that period of time and uvp
to right

11
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now as we sit here and speak, there is and has not
been

any arrangements for any independent determination
on

behalf of the Petitioner?

MS. SNYDER: That 1s -- there's been an
arrangement

on our end, but not an arrangement that was
fulfilled --

THE COURT: Right.

MS. SNYDER: -—-- and that, actually, brought
somebody into the hospital, that is correct,
outside ¢f 18 Dr. Byrne who is an out-of-state
neonatologist and who's

declaration we submitted last week.

THE COURT: Thank you.

MS. SNYDER: Thank you.

THE COURT: And next i1s the determination would be
termination of this Court already made at the last

proceedings in terms of compliance with 7180.
I've not

12
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Kaiser.

Davis.

seen anything further presented to demonstrate
that the

determinaticns made by the two independent
physicians at

And I understand each of your positions as to UC

And I hope you understand this Court's focusing on

the two independent physicians at Kaiser. I've not seen

anything, a declaration or anything that demonstrates

that those were done anything in anything other than a

medically accepted matter.

MS. SNYDER: Yes. And I don't know if you're

familiar, but in the State of Nevada there was
another

unfortunate case involving a 20-year old college
student

who was also declared brain dead. And in that
case the

Supreme Court of Nevada in a ruling of seven to
zero found 11 issue with the accepted medical
standards themselves.

That those standards that are, essentially, the

13
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guidelines put forth by the American Academy of
Neurology

are possibly not sufficient to determine brain
death with

absolute certainty. And even the American Academy
of

Neurology has issued its own -- they had

guestions. They 17 revised the standards in the

-- the guidelines in 2010.
There are still questions with regard to the apnea

test, the safety of the apnea test that the
American

Academy of Neurology, itself, raises. BSo -- and I
do

understand your position --

THE COURT: Yes.

MS. SNYDER: —-- I know it's what the law says. I

do.

THE COURT: And remember, I'm familiar with many

aspects of this case., In my prior --
MS. SNYDER: And I appreciate that, your Honor.

THE COURT: -—- as a litigator in this particular

14
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1
2z
3
4

area in traumatic brain injury cases. Again, with respect
to the law in this case and what has happened here,

that's what I need to focus on. And I've not seen
anything attacking the Kaiser determination. Thus, the

Court

5 | provided the -- what the Court interpreted tc be a 6
rgasonable period of time under 1254.4 to extend to today. 7
M3. SNYDER: Uh-huh.

8 THE COURT: 2And I'm not hearing anything else with S

relspect to that aspect now,

10 MS. SNYDER: Uh-huh. As I said I -- we do have --

11 we on do have this confirmation from the hospital.
Qur

12 main focus right now and —- I mean we don't have a
team of

13 litigators. And I don't even have a paralegal.
And

14 that's not the business of this Court, I

understand that.

15 But our efforts really have been focused on
getting

27

28

15
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Israel released to another facility as much as I
would

like to look into the law and looking into all of

the 18 issues that I mentioned, and even that you
mentioned, 19 whether every step was truly

followed.

You know, I mean we do have questions. And I'm

trying to, you know, again, work with physicians
as I have

time, but to look at the transmitral doppler that

was done 23 by UC Davis that showed, "a near

absence of blood flow to

the brain, but not a complete absence of blood
flow to the

brain."
And the other thing that I want to mention, your
Honor, is that we don't know exactly what happened at UC

Davis. And that is something that I will not take up, but
the parents may take up in another matter. And -

THE CQURT: Which to could be clear —-- which I think

16
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1
2
3
4

10
11

12

it's clear, which is why I am discounting, i1f you
will, if that's the proper terminclogy of the UC Davis
determination --
MS. SNYDER: Absolutely.
THE COURT: -- and sclely for my purposes
relying8 on the two independent examinaticns at
Kaiser,
MS. SNYDER: Right, but they're -- and I understand

this doesn't have anything to do with Kaiser. 2nd
we're

not in any way saying that it does, just to be
clear. But

there are guesticons as to what happened. And --

and -13 when you look at recovery in those

situations, you know, I

14 jmean there is a difference between what happens when a 15

patlfient is dead and what happens when a patient is alive 16

and

17

27
28

living in some way.

So —-- and so those questions remain to be
answered.

17
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And, certainly, I'm not going to answer those
gquestions, 19 but that could be for anocther
matter. And there's -- I

would say even evidence inherent in this little
boy that

-- and I don't want to talk about him in terms of

evidence, but you know --

THE COURT: In terms of these proceedings in this

case --
MS. SNYDER: Uh-huh.

THE COURT: -- again, confirming, I
understandthere's been an order that was signed by
Judge Nunley that puts into place, in essence -- I
don't want to call it an extension of these
proceedings, but a new proceeding that has a
temporary restraining order in place?

MS. SNYDER: Yes.,

THE COURT: A1l right. With an interesting twist

and caveat in his order that wasn't contained in my order,

be it as it may. Anything further, Ms. Snyder?

18
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7 MS. SNYDER: No, your Honor. And I do want to 8

thlank you. I know this has been extremely difficult.

g It's difficult for everybody. We appreciate even the
10 hospital's position, we're —-- thank God, that these are
11 very rare cases, but we appreciate your —- just your 12

attention to this matter and to this family. So thank you
13 very much.

14 THE COURT: Notwithstanding the rarity of these 15
issjes. And as you say, "fortunately,” they are rare.

16 Nevertheless, the rarity of those, have consequence. And
17 I understand, Ms. Fonseca, and, Mr. Stinson, rare as it

18 may be, makes no difference in your minds. It's very 19
real. And I understand and I appreciate that. 20

MS. SNYDER: 2and I don't know if Ms. Fonseca or

21 Mr. Stinson have anything to add at this point.

22

23 THE FATHER: I just want to say thank you. Thank

24 you, your Honcr, for what you did so far. Thank
you sc

25 much.

27

28

1%
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THE COURT: Mr., Curliano, or, Ms. Buty?
MR. CURLIANO: Just briefly, your Honor. And I

can certainly respond if the Court is inclined to have

Kaiser -- with respect to the statements made by Ms.

Snlyder, advocacy aside, ycur Honor, we've both within the

bounds of the law which permits us to do. Focusing back con

thiis case, what we have here we have an undisputed 5 recozrd,

wifth testimony by Dr. Myette, that is the only

10

11

12

13

27
28

evidence that was provided to the Court.

Petitioners have been given an ample opportunity, I

believe, to locate and have someone testify. And I
think

at face value, that's a difficult thing for them
do. I

can alsc represent that since the TRO has been
granted,

Kaiser has been ready, willing and able to accept a
formal

request tc have privileges granted to the
appropriate

physician to examine and loock at Israel. And I
think

20
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counsel has confirmed that by what she said. That
has 15 never occurred. We've never been asked tc
do that. 16 So it's not a case where Kaiser
may have disagreed 17 with the type of physician
or the type of examination.
The request simply hasn’t been made. So I go back to what
Dr. Myette had to say. I can represent to the Court, as I
have before, I speak with Dr. Myette on a daily basis many
21 times, nothing has changed in terms of an improvement.
And Israel's condition, separate and apart from what may
have been noticed by a layperson, perhaps, or may have
24 been on a video.
And unless the Court has any questions specific to

this -- and the Court is aware of the order. I
was going to bring that to the Court's attenticn,
but it sounds like, your Honor, has a copy of it

from the Eastern

District. I would like to thank the Court for the time

dealing with what are very tough issues, obviously.

21
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THE CCQURT: Thank you. Anything further on behalf of the
Petitioner?
THE MOTHER: No.
MS. SNYDER: No, your Honor. Thank you.
THE COURT: All right. For the reasons that are8
stated throughout the entire record of these
events and

this particular case, it is a -- I can't even put
words,

you can say, "sad, tragic,"” you can put any
adjustive you

wish to with respect to the type of case, but
words can

never describe it.
And I think you folks realize that the law

requires, as I'm okbliged when I tock an oath to
follow the

law. And the law of the State of California under
7180

and 7181, as I've indicated based upon the record
before

this Court, has been met and ccmplied with
including that

22
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1
2
3
4
18 safety valve, if you will, of 7180 in particular,
1254.4 19 was recognized by this Court at the
last proceeding.
20 And the Court determined the reasonableness or
21 standard and period of time to which there has
been no
22 further comment or evidence presented to dispute
what the
23 Court has determined. And as of this time the
temporary
24 restraining order will dissclve as indicated
within that
25 order itself. And the petition is hereby
dismissed with
26 recognition that there is the order for the
Federal Court that is in place. Okay. Thank you
folks. MR. CURLIANO: Thank you, your
Honor.
THE MOTHER: Thank ybu, your Honor.
THE FATHER: Thank you, your Honor.
MS. SNYDER: Thank you, your Honor.
27
28
23
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---000---

(The proceedings concluded at 2:34 a.m.)
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SUPERIOR CQURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF PLACER
--000--
ISRAEL STINSON, by and through )
JONEE FONSECA, his mother, )
5 }
Petitioner, )
6 } Case No,
versus ) S-CV-0037673
7 )
UC DAVIS CHILDREN'S MEDICAL )
8 HOSPITAL; KAISER
PERMANENTE )
ROSEVILLE MEDICAL CENTER-WOMEN ) REPORTER'S
S AND CHILDREN'S CENTER,
) TRANSCRIPT
)
10 Defendants. )
11
12
STATE OF CALIFORNIA )
13 ) ss COUNTY
OF PLACER )
14
15 © I, MARY GALLAGHER, Certified Shorthand Reporter of
27
28
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MARY R.

the State of California, do hereby certify that
the

foregoing pages 1 through 16, inclusive, comprises
a true

and correct transcript of the proceedings had in
the

above-entitled matter held on April 28, 2016.

I also certify that portions of the transcript are

governed by the provisions of CCP 237(a) (2) and
that all

personal juror identifying information has been
redacted.

IN WITNESS WHEREOF, I have subscribed thisZ24
certificate at Roseville, California, this 29th

day of 25 April, 2016.

GRLLAGHER, CSR #10743
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CLINICAL GUIDELINES

Guidelines for the Determination of
Brain Death in Infants and Children:

An Update of the 1987 Task Force
Recommendations—Executive Summary

Thomas A. Nakagawa, MD, FAAP, FCCM,"? Stephen Ashwal, MD,**
Mudit Mathur, MD, FAAP,"2 Mohan Mysore, MD, FAAP, FCCM,'?
and the Committee for Determination of Brain Death in Infants Children’

Objective: To review and revise the 1987 pediatric brain death guidelines.

Methods: Relevant literature was reviewed. Recommendations were developed using the GRADE (Grading of
Recommendations Assessment, Development, and Evaluation) system.

Conclusions and Recommendations: {1) Determination of brain death in term newborns, infants, and children is a
clinical diagnosis based on the absence of neurologic function with a known irreversible cause of coma. Because of
insufficient data in the literature, recommendations for preterm infants <37 weeks gestational age are not included
in these guidelines. (2) Hypotension, hypothermia, and metabolic disturbances should be treatad and corrected, and
medications that can interfere with the neurologic examination and apnea testing should be discontinued allowing
for adequate clearance before proceeding with these evaluations. (3) Two examinations including apnea testing with
each examination separated by an observation period are required. Examinations should be performed by different
attending physicians, Apnea testing may be performed by the same physician. An ohservation period of 24 hours for
term newborns (37 weeks gestational age) to 30 days of age and 12 hours for infants and children (>30 days to 18
years) is recommended. The first examination determines the child has met the accepted neurologic examination
criteria for brain death. The second examination confirms brain death based on an unchanged and irreversible
condition. Assessment of neurclogic function after cardicpulmonary resuscitation or other severe acute brain injuries
should be deferred for 24 hours or longer if there are concerns or inconsistencies in the examination. (4) Apnea
testing to support the diagnosis of brain death must be performed safely and requires documentation of an arterial
PaCO, 20mmHg above the baseline and >60mmHg with no respiratory effort during the testing period. If the apnea
test cannot be safely completed, an ancillary study should be performed. (5) Ancillary studies (electroencephalogram
and radienuclide cerebral blcod flow) are not required to establish brain death and are not a substitute for the
neurologic examination. Ancillary studies may be used to assist the clinician in making the diagnosis of brain death
(a) when companents of the examination or apnea testing cannot be completed safely due to the underlying medical
condition of the patient; (b) if there is uncertainty about the results of the neurclogic examination; (¢} if a medication
effect may be present; or (d) to reduce the interexamination observation period, When ancillary studies are used, a
second clinical examination and apnea test should be performed, and compenents that can be completed must
remain consistent with brain death. In this instance, the observation interval may be shortened, and the second
neuralogic examination and apnea test (or all components that are able to be completed safely) can be performed
at any time thereafter. (6) Death is declared when these above criteria are fulfilled.
ANN NEUROL 2012;71:573-585

he Pediattic Section of the Sodety of Critical Care Neurology Society, formed a multidisciplinary committee of
Medicine and the Section on Critical Care of the Amer- medical and surgical subspecialists under the auspices of the
ican Academy of Pediatrics, in conjunction with the Child American College of Critical Care Medicine to review and
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revise the 1987 guidelines. Trs purpose was to review the
neonatal and pediatric literature from 1987, including
any prior relevant literacure, and update recommendations
reparding appropriate examinadon criteria and use of an-
ciflary testing to diagnose brain death in neonates,
infants, and children, The commitee was also charged
with developing a checklist to provide guidance and
standardization to derermine and document brain deach.
Uniformity in the determination of brain death should
allow physicians to prenounce brain death in pediatric
patients in a more precisc and ordetly manner and ensure
that ajl components of the examination are performed
and appropriately documented. The committee believes
these revised diagnostic guidelines (Table 1) and a stand-
ardized chedklist form (Table 2) will assist physicians in
derermining and documenting brain death in children.
This should ensure broader acceptance and utilization of
such uniform criteria.

This update affirms the definition of death as stared
in the 1987 pediarric guidelines established by mulriple
organizations as follows: “An individual who has sus-
tained either (1) irreversible cessarion of circulatoty and
respiratory functions, or (2} irreversible cessation of all
funcrions of the entire brain, including the brainstem, is
dead. A determinartion of death must be made in accord-
ance with accepted medical standards,”’

The committee recognizes thar medical judgment
of involved pediatric specialists will direcr the appropui-
ate course for the medical evaluation and diagnosis of
brain death. The committee also recognizes that ne
national brain death law exists. Stare starures and pol-
icy may restricr determination of brain death in certain
circumstances. Physicians should become familiar with
laws and policies in their respective instirution. The
committee also recognizes that variability exists for the
age designation of pediatric rauma patients. In some
states, the age of the pediattic rrauma patienr is
defined as <14 years of age. Trauma and intensive
care practitioners are encouraged to follow state/local
regulations governing the specified age of pediatric
trauma patients. '

The following is an executive summary of the
recommendations produced from this committee. The
full report is available in Critical Care Medicine and
Pediatrics. *¥ The commitiee believes these guidelines
to be an important step in protecting the health and
safety of all infants and children. These revised clinicat
guidelines and accompanying checklist are intended to
provide an updated [ramework to promote standardiza-
tion of the neurclogic exam and use of ancillary stud-
ies based on the evidence available to the commirree

at the time of publication.
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Recommendations

Term Newborns (37 Weeks Gestational Age)
to Children 18 Years of Age

DEFINITION OF BRAIN DEATH AND COMPONENTS
OF THE CLINICAL EXAMINATION. Brain death is a
clinical diagnosis based on the absence of neurologic
function with a known diagnosis that has resulted in irre-
versible coma, Coma and apnea must coexist to diagnose
brain death, A complete neurologic examination that
includes the elements cutlined in Table 3 is mandarory
to determine brain death; all components must be appro-
priately documented. An algorithin to diagnese brain
dearth in infants and children is provided in the Figure.

PREREQUISITES FOR INITIATING A CLINICAL BRAIN
DEATH EVALUATION. Determination of brain death
by neurologic examination should be performed in the
serting of normal age-appropriare pbysiologic parameters.
Facrors potentially influencing rhe neurologic examina-
tion that must be corrected prior to examination and

apnea testing include:

s Shock or persistent hypotension, Sysrolic blood pressure
or mean arterial pressure should be in an acceprable range
{systolic blood pressure not less than 2 srandard devia-
tions below age appropriate norm) based on age. Place-
ment of an indwelling arterial catheter is recommended
to ensure that blood pressute remains within a normal
range during the process of diagnosing brain death and to
accurately measure PaCO, levels during apnea testing.

¢ Hypothermia. Hypothermia is known to depress cen-

tral nervous system function®™® and may lead to a false

diagnosis of brain death. Hypothermia may alter me-
wbolism and clearance of medications that can inrer-
fere with brain death testing, Efforts to adequarely
rewarm before perforining any neurologic examination
and maintain temperature during the observation pe-
riod are essential. A core body temperature of >33°C

(95°F) should be achieved and maintained during ex-

amination and testing to detexmine death.

Severe metabolic disturbances. Severe merabolic dismr-

bances can cause reversible coma and interfere with the
clinical evaluation to determine brain death. Reversible
condirions such as severe electrolyre imbalances, hyper-
or hypoglycemia, severe pH distithances, severe heparic
or renal dysfunction, or inborn etrrors of metabolism
may cause coma in a neonate, infant, ot child,>® These
conditions should be identified and treated before evalu-
ation for brain death, especially in situations where the
clinical history does not provide a reasonable explana-
tion for the neurologic status of the child,

Valume 71, No. 4
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TABLE 1: Summary Recommendations for the Diagnosis of Brain Death in Necnates, Infants, and Children

Recommendation -~ . R Evidénce * Recommeéndation
R ) ! Lo K Score © Score : N
1. Determination of brain death in neonates, infants, and children relies High Strong

on a clinical diagnosis that is based on the absence of neurologic
function with a4 known irreversible cause of coma. Coma and apnea
must coexist to diagnose brain death. This diagnosis should be made
by physicians who have evaluated the history and completed the
neurologic examinations.

2. Prerequisites for initiating a hrain deach evaluation:

A. Hypotension, hypothermia, and metabolic disturbances that could High Strong
affect the neurological examination must be corrected prior to
examination for brain death.

B. Sedatives, analgesics, neuromuscular blockers, and anticonvulsant Modetate Strong
agents should be discontinued for a reasonable time period based on
elimination half-life of the pharmacologic agent to ensure they do not
affect the neurologic examination. Knowledge of the rotal amount of
each agent (mg/kg) administered since hospital admission may provide
usefuil inforniadon concerning the risk of continued medication effecrs.
Blood or plasma levels to confirm that high or supratherapeutic levels
of anticonvulsants with sedative effects are not present should be
obtained (if avaitable} and repeated as needed or until the levels are
in the low to mid therapeutic range,

C. The diagnosis of brain death based on neurclogic examination alone Moderate Strong
should not be made if supratherapeutic or high therapeutic levels of
sedarive agents are present. When levels are in the low or mid
therapeutic range, medication effects sufficient to affect the results of
the neurologic examination are unlikely. If uncertainty remains, an
ancillary study should be performed.

D. Assessment of neurologic function may be unreliable immediately Moderate Strong
following cardiopulmonary resuscitation or other severe acute brain
injuries, and evaluation for brain death should be deferred for 24 to
48 hours or longer if there are concerns or inconsistencies
in the examination.

-3, Number of examinations, examiners, and observation periods:

A. Two examinations including apnea testing with each examination Moderate Strong
separared by an observation period are required.

B. The examinations should be performed by differenc attending Low Strong
physicians involved in the care of the child. The apnea test may be
performed by the same physician, preferably the attending physician
who is managing ventilator care of the child.

C. Recommended observation periods: Moderate Strong

2. 24 hours for neonates (37 weeks gestation to term infants
30 days of age). '
b. 12 hours for infants and chifdren (3>30 days to 18 years).

D. The first examination determines the child has mer neurologic Moderate Strong
examination critetiz for brain death, The second examination,
performed by a different attending physician, confirms thac the
child has fulfilled criteria for brain death.
E. Assessment of neurologic function may be unreliable immediately Moderate Strong
following cardiopulmenary resuscitation or other severe acute
brain injuries, and evaluation for brain death should be deferred
for 24 1 48 hours or longer if there are concerns or inconsistencies
in the examination.
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TABLE 1 (Continued)

Recommendation

4. Apnea testing:

A. Apnea resting must be performed safely and requires documentation
of an arterial PaCQO; 20mmHg above the baseline PaCQO; and
260mmHg with no respiratory effort during the testing period to
support the diagnosis of brain death. Some infants and children with
chronic respiratory disease or insufficiency may only be responsive
to supranarmal PaCO), levels. In this instance, the PaCO; level
should increase to >20mmHg above the baseline PaCO; Jevel,

B. If the apnea test cannot be performed due to a medical
contraindication or cannot be completed because of hemodynamic
instability; desaturation to <85%, or an inability to reach a PaCO,
of >60mmHg, an ancillary study should be performed.

5. Ancillary studies:
A. Ancillary studies (EEG and radionuclide CBE) are not required to

establish brain death unless the dinical examination or apnea test
cannot be completed.

B. AnclEIaly studles are not a qubqtiture for thc ncurofoglc examination.

C. For all age groups, ancillary studies can be used to assist the clinician in
making the diagnosis of brain death 1o reduce the observation period
ot (i) when componenrs of the examinarion or apnea testing cannot be
completed safely due w the underying medical condition of the
parient; (i) if there is uncertainty about the results of the neurologic
examination; or (iii) if a medication effect may interfere with evaluation
of the patient. If the ancillary study supports the diagnosis, the second
examination and apnea testing can then be performed. When an
ancillary sudy is used to reduce the observation period, all aspects of the
examination and apnea testing should be completed and documenred.

D. When an :mcﬂlary study is used because thete are inherent examination
limitations (ie, i o iii in 5C above), then compenents of the
examination done 1mt1a.lly should be compietud and documented.

E. If the ancllhry study is equivocal or if there is concern abourt the
validity of the ancillary study, the patient cannot be pronounced dead.
The patient should continue to be observed unti] brain death can be
declared on clinical examination criteria and apnea testing, or a follow-up
ancillary study can be performed ro assist with the detetmination of brain
death. A wairing period of 24 hours is recomimended befote further
clinical reevaluation or repear ancillary seudy is performed.
Supportive patient care should continue during this time period.

6. Du:larauon of deach:

A. Death is declared after confitmarion and complenon of the second
clinical examinarion and apnea test.

B. When ancillary stuclies are used, documentation of components
from the second clinical examination that can be completed must
remain consistent with brain death. Afl aspects of the clinical examination,
including the apnea test, or ancillary studies must be appropriately
documented.

C. The clinical examination should be carried our by experienced

clinicians who are familiar with infants and children, and have
spcciﬁc rraining in neurocritical care.

see full publication’ for scoring guidelines listed -in Table 1.
CBF = cerebral blood flow; EEG = electrocncephalography.

Evidence
Score

Moderate

Moderate

Moderare

Moderate
Moderate

High

Moderate

High

High

High

Recommendation

Score

Strong

“suon

Strong

Strong

Strong,

Strong

Strong

Strong

Strong

Strong

:'GRADE (Gradmg of:: Rcwmmenrl.mons A:,seaamcnt, Development, and Evaluatmn), a’recently dcvc[opcd standardized: methodo—
logical consensus-based approach, was used: to. evaluare the evidence. and make ru.ommcndatmns for this guld:lme :

“The Evideiice Score is based on the:strength: of the evidence available at the time of publiction.
“The, Recomménddtion Scorc is the strength of the recorimetidations based on dviildble cvidence ar the tithe of pubhcman Please
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TABLE 2: Checkllst for Documentation of Brain Death
Brain Death Exammatlon for Infants and Cluldren

Age of Paf_ient - Timing, of First Examination - ! _ Interexamination Interva[
Term newhorn 37 [ First examination may be O Ar least 24 hours

weeks gestational performed 24 hours after birth OR

‘age and up to following cardiopulmonary resuscitation

30 days old or other severe brain injury

[ Interval shortened
because ancillary study {Section 4)
is comxstent with bram dearh

31 days to O First examination may be [ At least 12 hours OR
18 vears old petformed 24 hours following
‘ cardiopulinonary resuscitation or other
severe brain injury
O Interval shortened
because ancillary study (Section 4)
is consistent with brain death

Section 1. I'rerequlsltes for Brain Death Exammatmn and Apnea Test :

A Irreversible and Identlﬁable Cause of Coma (please check)

.. O Traumatic brain injury
. O Anoxic brain injury

\:| Known metabollc disorder

O Other (spccnfy)

g B.- Correcnon of Contrlbutmg Factors That C.m Interfere w1th the Neurologlc .Exammanon

i . ] Lo : -Exammauon 1. Examlnatmn 2
Za. Core body temperature: 1< >)5°F (55°C) O Yes | No O Yce [0 No
b \Systohc blood pressure or MAP in BLLEPtabIE O Yes O No O Yes O No
* range (Systolic BP not less than 2 standard deviations
" below age-appropriate norm) based on age
' ¢. Sedarive/analgesic drug effect excluded as a O Yes L No [ Yes 01 No
" contributing factor 7
. d. Metabolic intoxication excluded as _ O Yes O No O Yes [ Ne
Loa conmbutmg factor :
“e. Neuremuscufar blockade excluded as O Yes O Ne O Yes O No

a conmbutmg factor
: I:| f ALL prerequlsltes are marked YES, then proceed 1o section 2, OR

- O confoundfng V'mlbfe was present, Am:lll;uy study was therefore performed
to documenc bra.m death (Scctton 4)

Sectxon 2. Phys:ca[ Exammatton {please check), Note: Spma.l Cord Reﬂexes Are Acceptable .

“Exdniination 1, . -:.Z _ .Exammanon 2,
_ - _ Date/Time: " Darte/Time: _
o, Flaccid tone, patient unresponsive [ Yes O No O Yes O No
to deep painful stimult .
b. Pupils are midposition or fully dilated O Yes O No O Yes O No

¢ and light reflexes are absent

April 2012
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TABLE 2 (Continued}

Secuon 2 Phys:cal Exammatmn (p[case check), Note Spmal Cord Reﬂexes Are Acceptab[c

Exammauon 1;. . Examination 2,
S . ; ~ DatefTime: -~ - . Date/Time: :

c. Corneal, cough, gag reflexes are absent [ Yes J No [0 Yes |:| No
" d. Sucking and rooting reflexes are absent O Yes 0 No [0 Yes O No
. ({in neonates and infants)
e Dcu]ovcsubular rcﬂ::xcs ate abscnt O Yes O Neo O Yes O No

f. Spontancous respiratory effort while on 01 Yes O Ne O Yes O No
i mecb-lmcal ventllauou is absent

O The spccnfy) element of the examination could not be performed

because

; Ancnllary srudy (LhG or xadlonucllde (,BF) was Lhereforc pcrformcd to dmumm: bram death (becnon 43,

Sectmn 3. Apnea Test

Examination 1, © . ‘Examination 2,
‘ Date/ T:me S Date/ Time
" No spanraneous respiratory efforts were Pretcst PaCOl: Pretest PaCOy:
- observed despite final PaCO, >60mmHg  Apnea duration: minApnea duration: min
" and a >20mmHg increase above baseline Post-test PaCO;: Post-test PaCOy:

- (Examination 1). No spontancous respiratory

* efforts were observed despite final PaCQ,

~ >60mmHg and a >20mmHg increase above

*- baseline (Examination 2).

* Apnea test is coneraindicated or could not be performed to completion because
Ancil]nuy ﬁtudy (EEG or radlonuchde CBF) was therefore pt_rfmmed w0 document brain death (Secnon 4)

Secuon 4 Anct]lary Testmg

" Ancillary testing is required (1} when any components of the examination or apnea Date/time:
testing cannot be completed; (2) if chere is uncerrainty abou the results of che

" neurologic examination; or (3) if a medication effect may be present. Ancillary

" testing can be performcd to reduce the interexamination petiod; however, a second

' neurologic examination is required. Companents of the neurologic examination that

-* can be performcd safely sbould be completed in dlose proximity to thc ancl[lary test.

N O EEG reporr documents dlectracercbral silence OR " [ Yes O No
: D (,Bl' study report documents no ccrcbral perfusmn [ Yes O No

" Section 5. Slgnatutes o

: Exammcr 1

I ccmfy that my examination is consistent with cessation of function of the brain and brainstem. Conﬁrmatory
examination to follow

Prmtcd name

blgnature

Specialry

Pager #/license #

Date mm/dd/yyyy

Time

578 Volume 71, No. 4

940




Case: 17-17153, 01/29/2018, ID: 10741930, DktEntry: 5-5, Page 149 of 280

Case 2:16-cv-00889-KIM-EFB Document 14-13 Filed 05/01/16 Page 8 of 14

Nakagawa et al: Determination of Brain Death

TABLE 2 {Continued)

. Section 5. Signatures

Examiner 2

Date/time of dCJ.th

Puntc.d naine

Signature

Specialty

Pager #/license #

Date mm/dd/yyyy

Tlme

I certify that my examination [ and/or ancillary test report O confirms unchanged and irreversible
cessation of function of the brain and brainstem. The patient is declared brain dead at this time.

“Two physlcmns must perfmm mdependem: cxamm&twns hﬁpdm[ed by speaﬁcd 1ntervals T
BE = blood pressiire; CBE = Lercbral blood fow;: BEG = clcctrocmephaiography, MAD =: mea.n arterml pressufe. .

¢ Drug intoxications including barbiturates, opioids, seda-
tives, intravenous and inhalational anesthetics, antiepilep-
tic agents, and alcohols can cause severe central nervous
system depression and may alter the dlinical examination
to the point where they can mimic brain death,* Test-
ing for these drugs should be performed if there is con-
cern regarding recent ingestion or administration. When
available, specific serum levels of medications with seda-
tive properties or side effeces should be obtained and
documented to be in a low to mid therapeutic range
before neurologic examinaton for brain death testing,
Adequare clearance {based on the age of the child, pres-
ence of organ dysfunction, roral amount of medication
administered, elimination halflife of the drug, and any
active metabolites) should be allowed prior to the neuro-
logic examination. In some instances, this may require
waiting several half-lives and rechecking serum levels of
the medication before conducting the brain death exami-
nation. If neuromuscular-blocking agents have been used,
they should be stopped, and adequate clearance of these
agents should be confirmed by use of a nerve stimulator
with documentation of neuromuscular junction acriviry
and twitch response. Unusual causes of coma such as
neurctoxins and chemical exposure (ie, organophasphates
and carbamates} should be considered in rare cases where
an etiology for coma has not been established.
Assessment of neurologic function may be unreli-
able immediately following resuscitation after cardiopul-

monary arrest '?

or other acute brain injuries, and serial
neurologic examinations are necessary to establish or
refute the diagnosis of brain death. It is reasonable to
defer the neurclogic examination to determine brain

death for >24 hours if dictated by the clinical judgment

April 2012

of the treating physician in such circumstances. If there
are concerns about the validity of the examination (eg,
flaccid tone or absent movements in a patient with high
spinal cord injury or severe neuromuscular disease), if
specific examinarion componenss cannot be performed
due to medical contmindications (eg, apnea testing in
patients with significant lung injury, hemodynamic
insrability, or high spinal cord injury), or if examination
findings are inconsistent, continued observaden and post-
poning further neurologic examinartions unsil these issues
are resolved are warranted to avoid improperly diagnosing
brain death. An ancillary study can be pursued to assist
with the diagnosis of brain death in situations where
certain examination components cannot be completed.

Neuroimaging with either computed tomography
(CT) or magnetic resonance imaging (MRI) should demon-
scrate evidence of an acure central nervous system injury
consistent with the profound loss of brain funciion. It is
recognized that early after acute brain injury, imaging find-
ings may not demonstrate significant injury, In such sirua-
dons, repeat studies are helpful in documenting that an
acute severe brain injury has occurred. CT and MRI are
not considered ancillary studies and should not be relied
upon to make the determination of brain death.

NUMBER OF EXAMINATIONS, EXAMINERS,
AND OBSERVATION PERIODS.

Number of Examinations and Examiners.
mittee supports the 1987 guidelines recommending per-
formance of 2 examinations scparated by an observation
period. The commiuee recomnmends that different

The com-

attending physicians involved in the care of the child per-
form these examinations.

579
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TABLE 3: Neurolagic Examination Components to Assess for Brain Death in Neonates, Infants, and Children,*
Including Apnea Testing

Reversible conditions or conditions that can intetfere with the neurologic examination must be excluded prior to
brain death testing. See text for discussion.
1. Coma. The patienc must exhibit complete loss of consciousness, vocalization, and volitional activity.

Patients must lack all evidence of responsiveness. Eye opening or eye movement to noxious stimuli is absent.

Noxious stimuli should not produce a motor response other than spinally mediated reflexes. The clinical
differentiarion of spinal responses from retained motor responses associated with brain activity requires expertise.

2. Loss of all brainstem reflexes incl.ud.ing:
M.idposi.tion or fully dilated pupils rhat do not respond 0 l1ght -
Absence of pupillary response to a.Brig.ht. [igl{f is documented in hoth cycs Usually the pupils are fixed in
a midsize or dilated position (4~9mm). When uncertainty exists, 2 magnifying glass should be used.
Absence of movement of bulbar muscularure including facial and 6r6pharyngeal muscles,

Decp pressure on the condyles at the level of the temporomandibular joints and deep pressure at the
suptaorbital ridge should produce no grimacing or facial muscle movement.

Absent gag, cough, sucking, and rooting reflex.

The pharyngeal or gag reflex is tested after stimulation of the posterior pharynx with 2 tongue blade or
suction device, The tracheal reflex is most reliably tested by examining the cough response to rracheal
suctioning. The catheter shoufd be inserted into the trachea and advanced to the level of the carina followed
by 1 or 2 suctioning passes.

i Absent corneal reflexes.
Ahsent corneal reflex is demonstrated by touching the cornea with a piece of tissue paper, a cotton swab,
or squirts of water. No eyelid movement should be seen. Care should be taken not ro damage the cornea
during testing,
Absent oculovestibular reflexes.

The oculovestibular reflex is tested by irrigating each ear with ice water (caloric testing} after the patency
of the external auditory canal is confirmed. The head is elevated to 30°. Each external auditory canal is

irrigated (1 car at a rime) with approximately 10 ro 50ml of ice water, Moverment of the eyes should be
absent during 1 minute of observation. Both sides are tested, with an interval of several minutes.

'3. Apnea. The patient muse have the complete absence of documenred respiratory effort (if feasible) by formal

“+ apnea testing demonstrating a PaCO; >60mmHg and >20mmHg increase above baseline.
Normalization of the pH and PaCO;, measured by arerial blood gas analysis, maintenance of core
temperature >35°C, normalization of blood pressure appropriate for rhe age of the child, and correcring
for factors chat could affect respiratory effort are a prerequisite to testing.
The patienr should be preoxygenared using 100% oxygen for 5—10 minutes prior ro initiating this test.
Intermittent mandatory mechanical ventifation should be discontinued once the patient is well oxygenared and
a normal PaCO; has been achieved.
The patient’s heart rate, blood pressure, and oxygen saturation should be continuously monitored while observing -
for spontaneous respiratory effort throughout the entire procedure.
Follow-up blood gases should be obrained to monitor the rise in PaCO, while the patient remains disconnected
from mechanicat ventilation.
If no respiratory effort is observed from the initiation of the apnea test to the time the measured
PaCO, is >60mmHg and >20mmHg above the haseline level, the apnea test is consistenc with brain death.

The patient sbould be placed back on mechanical ventilator support, and medical management should continue
until the second neurologic examination and apnea test confirming brain death are complered.

IF oxygen. sarurations fall below 85%, hemodynamic instabilicy limits completion of apnea tcstillg, ora PaCO;

level of >60mmHg cannot be achieved, the infant or child should be placed back on ventilator support with
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TABLE 3 {Continued)

be pursued to assist with determination of brain death.

reflex withdrawal or spinal myoclonus.

are ne limitatiens to performing such an examination {eg,
observed for any spontaneous or induced movements.
If abnormal movements are present, clinical assessment to

should be done,

appropriate treatment to restore normal oxygen saturations, arterial CO; pressure, and hemodynamic
paramerters. Another attempr to test for apnea may be performed at a Jater time, or an ancillary scudy may

Evidence of any respiratory effort is inconsistent with brain death, and the apnea test should be terminated.

4, Flaccid tone and absence of spontaneous or induced movements, excluding spinal cord events such as

The patient’s extremities should be examined to evaluate tone by passive range of morion, asswmning thar there

| "Criteria adapted from' 2010 American A¢ademy of Neurology critéria for briin death determination’in adults,'t -

previous traumna, eic), and the patient should be

determine whether these are spinal cord reflexes

Children being evaluated for brain death may be
cared for and evaluated hy multiple medical and surgical
specialists. The committee recommends that the best inter-
ests of the child and family are served if at least 2 different
attending physicians participate in diagnosing brain death
to ensure that (1) the diagnosis is based on currently estab-
lished criteria, (2} there are no conflicts of interest in estab-
lishing the diagnosis, and (3) there is consensus by at least
2 physicians involved in the care of the child that brain
death criteria are mer, The committee also believes that
because the apnea test is an abjective fest, it may be per-
formed by the same physician, preferably the attending
physician who is managing ventilator care of the child.

Duration of Observation Periods. The committee
recommends the observation period between examinations
o be 24 hours for neonares (37 weeks gestational age; up
to 30 days) and 12 hours for infants and children (>30
days to 18 years). The first examination determines thar the
child has met neurologic examination criteria for brain
death. The second examination confitms brain death based
on an unchanged and irreversible condition. Reduction
of the observarion period and use of ancillary studies are
discussed in separate sections of these guidelines.

APNEA TESTING. Apnea testing should be performed
with each neurologic examination to determine brain
death in all patienrts unless a medical contraindication
exists. Contraindications may include conditions that in-
validate the apnes test (such as high cetvical spine injury)
or raise safery concerns for the patient (high oxygen
requirement or ventilator settings). If apnea testing can-
not be completed safely, an ancillary study should be per-
formed to assist with the determination of brain death.
Apnea testing in term newborns, infants, and chil-
dren is conducted similarly as in adults. Normalization of
the pH and PaCOy, measured by arterial blood gas analysis,
maintenance of core temperature at >35°C, normalization

April 2012

of blood pressure appropriate for the age of the child, and
correcting for factors that could affect respiratory effort are
prerequisites to testing. The patient must be preoxygenated
using 100% oxygen for 5 to 10 minutes prior to initiating
this test. The physician(s) performing apnea testing should
continuously monitor the patient’s heast rate, blood pressure,
and oxygen saturadon while observing fer spontaneous respi-
ratory effort throughout the entire procedure, PaCO5, meas-
ured by blood gas analysis, should be allowed to rise to
>20mmHg above the baseline PaCO, level and
>60mmHg. If no tespiratory effort is observed from the ini-
tiation of the apnea test to the time the measured PaCO; is
>60mmHg and >20mmHg above the baseline level, the
apnea test is consistent wich brain death, The padient should
he placed back on mechanicl ventilator support, and medi-
cal management should continue until the second neurologic
cxatination and apnea test confirming brain death are com-
pleted. If oxygen sawrations fall below 85%, hemodynamic
instability limits completion of apnea testing, or a PaCO,
level of >60mmHg cannort be achieved, the infant or child
should be placed hack on ventilator support with appropriate
treatment to resrre normal oxygen saturations, CO,
pressure to normocarbiz, and hemodynamic parameters. In
this instance, another atrempt to test for apnea may be
performed at a larer time, or an ancillary study may be pur-
sued to assist with derermination of brain death. Evidence of
any respiratory effort is inconsistent with brain death, indi-
cating that the apnea test should be terminated and the
patient placed back on ventilatery support.

ANCILLARY STUDIES. The commitee recommends
that ancillary studies are not required to establish brain
death and should not be viewed as a substitute for the
neurologic examination. Ancillary studies may be used to
assist the clinician in making the diagnosis of brain death
(1) when components of the examination or apnea test-
ing cannot be completed safely due to the underlying
medical condition of the patieny; (2) if there is
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‘Comatose Child

-(37 weeks Eestatlona] aEe 018 year s ‘of age]

| D. Amma Nn--Spdh‘taneous- $ ;iratlons
mmﬂg or, 20 mmHg above the base

- Does Neurologic Examination Satisfy Clinical

with'a measured pCOZ 2to 60
line ?acez

A. ‘Continue observation and ‘management. |
B. Consider dlagnostxc stud:

and imag!ng studies

aseline EEG,

YES

NO

excluded?”

YES

ébcﬁf the valldlty of the. exammatlon

red observation periog
{ / Examinations

h_ours apart remain :

. of the

*Anicillary stuidies (EEG'& CBF) are not required but.can'be used when i) :omp ! 1e.axamination or:
apnea: testlngcannot ke safely-comp (ll) there s uni Inty.abgut-th fon;-(iliylia !
effect may interfere with evaluation or (iv) to rediice the obsefvation perlod o
FIGURE: Algorithm to diagnose brain death in infants and children. CBF = cerebral blood flow; EEG =

electroencephalography.

uncertainty about the results of the neurologic examina-
tion; (3) if a medication effect may be present; ot (4} to
reduce the interexamination observation period. The
term ancillary study is preferred to confirmatory study
because these tests assist the clinician in making the clini-
cal diagnosis of brain death. Anciflary studies may alse
be helpful for social reasons, allowing family members to
hetter comprehend the diagnosis of brain death. '
Four-vessel cerebral angiography is the gold stand-
ard for determining absence of cerebral blood flow
(CBE). This test can be difficult to perform in infanes
and small children, may not be readily available at all

582

institutions, and requires moving the patient to the angi-
ography suite. Electroencephalographic documentation of
electrocerebral silence and use of radionuclide CBE deter-
minatiens to document the absence of CBF remain the
most widely used merhods to support the clinical diagnosis
of brain death in infants and children. Both of these ancil-
lary studies remain accepted tests to assist with determina-
tion of brain death in infants and children, Radionuclide
CBE testing must be performed in accordance with guide-
lines established by the Sociery of Nuclear Medicine and
the American College of Rudiology.'>"? Electroencephalo-
graphic (EEG) testing must be performed in accordance

Volume 71, No. 4
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with standards established by the American Electroenceph-
alographic Socicty."® Interpretation of ancillary studies
requires the expertise of appropriately trained and qualified
individuals who undetstand the limitations of these studies
to avoid any potential misinterpreration.

Similar to the neurologic examination, hemodynamic
and temperature parameters should be normalized prior to
obtaining EEG or CBF studies, Pharmacologic agents chat
could affect the results of testing should be discontinued
and levels determined as clinically indicared, Low to mid
therapeutic levels of barbiturates should not preclude the
use of EEG testing.!” Evidence suggests that radionuclide
CBF study can be utilized in patients with high-dose barbi-
turate thetapy to demonstrace absence of CBE'*7 Other
ancillary studies such as transcranial Doppler study and
newer rests such as CT angiography, CT perfusion using at-
terial spin labeling, nasopharyngeal somatosensory evoked
potential studies, MRI-magnetic resonance angiography,
and perfusion MRI have not been studied sufficiently nor
validared in infants and children and cannot be recom-
mended as ancillaty studies to assist with the determination
of brain death in children at this time.

Repeating Ancilfary Studies. If the EEG study shows
electrical activiry or the CBF srudy shows evidence of flow
or cellular uptake, the patient cannot be pronounced dead
at thac time. The patient should continue to be observed
and medically treated undl brain death can be declared
solely on clinical examination criteria and apnea testing
based on recommended observation periods, a follow-up
ancillary study can be performed to assist and is consistent
with the determination of brain death, or withdrawal of
life-sustaining medical therapies is made irrespective of the
patient meeting criteria for brain death. A waiting period
of 24 hours is recommended before further ancillary test-
ing using radionuclide CBF study is performed to allow
adequate clearance of Te-99m.'™'# Although no evidence
exists for a recommended waiting period berween EEG
studies, a waiting period of 24 houts is reasonable and rec-
ommended before repeating this ancillary study.

Shortening the Observation Period. If an ancillary
study, used in conjunction with the first neurologic examina-
tion, supports the diagnosis of brain death, the intetexdtmina-
tion observation interval can be shorrened, and the second
neurologic examination and apnea rest (or all components
that can be completed safely) can be petformed and docu-
mented at any time thereafter for children of all ages.

Special Considerations for Term Newborns
{37 Weeks Gestation) to 30 Days of Age

The ability to diagnose brain death in newborns is still
viewed with some doubt, primarily due to the' small
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number of brain-dead neonates reported in the [itera-
ture'™?® and uncertainty regarding whether there are
intrinsic biological differences in neonatal brain metab-
olism, blood flow, and response to injury. The Task
Force supports that brain death can be diagnosed in
term newborns (37 weeks gestation) and older infants,
provided the physician is aware of che limitations of the
clinical examination and ancillary studies in this age
group. It is imporant to carefully and repeatedly exam-
ine term newborns, with parricular attention to exami-
nation of brainstem reflexes and apnea resting, As with
older children, assessment of neurologic function in the
term newborn may be unreliable immediately following an
acute catastrophic neurologic injury eor cardiopulmonary
arrest. A period of >24 hours Is recommended before eval-
uating the term newborn for brain death. Because of insuf-
ficient dara in the fiterature, recommendations for preterm
infants. «{37 weeks gestational age were not incuded in
these guidelines.

APNEA TESTING. A thorough neurologic examination
must be performed in conjunction with the apnea test ro
make the dererminarion of death in any patient. Data sug-
gest that the PaCO; threshold of 60mmHg is also valid in
the newborn. ! Apnea testing in rhe term newborn may be
complicated by the following: (1) trearment with 100%
oxygeri may inhibit the potential recovery of respirarory
effort,>?® and (2) profound bradycardia may precede
hypercarbia and limit this test in neonates. If the apnea
test cannot be completed, the examination and apnea test
can be attempted at a later time, or an ancillary study may
be performed to assist with determination of death. There
are no repotted cases of any neonate who developed respi-
ratory effort after meeting brain death criteria.

OBSERVATION PERIODS IN TERM NEWBORNS, The
committee recommends that the observation period
between examinations be 24 hours for term newborns
{37 weeks gestarional age} to 30 days of age based on
data excracted from available literature and clinical

expetience.

ANCILLARY STUDIES. Available daca suggest that ancil-
lary studies in newborns are less sensitive than in older
children. Awareness of these limitations would suggest
that longer periods of observation and repeated neuro-
logic examinations are needed before making the diagno-
sis of brain death and also that as in older infants and
children, the diagnosis should be made clinically and
based on repeated examinations rather than relying exclu-
sively on ancillary studlies.
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Declaration of Death (for All Age Groups} :
Death is declared after the second newrologic examina-
tion and apnea test confitm an unchanged and irreversi-
ble condition. An algorithm (see Fig) provides recom-
tnendations for the process of diagnosing brain death in
children. When ancillaty studies are used, documentation
of components from the second clinical exatnination thac
can be completed, including a second apnea test, must
remain consistent with brain death. All aspects of the
clinical examination, including the apnea test, or ancil-
lary studies must be appropriately documented. A check-
list oudining essential examination and testing compo-
nents is provided in Table 2. This checklist also provides
standardized documentation to determine brain death,

Additional Considerations (for All Age Groups)

The implications of diagnosing brain death are of great
consequence. Therefore, experienced clinicians who are
familiar with neonates, infants, and children and have
specific training in neurocritical care should carry out
examinations to determine brain death. These physicians
must be competent to perform the dlinical examination
and interpret results from ancillary studies. Qualified
clinicians include pediatric intensivists and neonatolo-
gists, pediatric neurclogists and neurosurgeons, pediatic
crauma surgeons, and pediatric anesthesiologists wirh crit-
ical care training. Adulr specialists should have appropri-
ate neurclogic and critical care training to diaghose brain
death when caring for the pediatric patient from birth to
18 years of age. Residents and fellows should be encour-
aged to learn how to properly perform brain death rest-
ing by observing and participating in the clinical exami-
nation and testing process performed by experienced
attending physicians, Ir is recommended that both neuro-
logic examinarions be performed and documented by an
attending physician who is qualified and competent to

perform the hrain death examination.
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Journal of Law, Medicine & Ethics
Spring, 2006

Symposium Article
Defining the Beginning and the End of Human Life: Implications for Ethics, Policy, and Law
Guest Edited by Robert M. Sade

THE WHOLE-BRAIN CONCEPT OF DEATH REMAINS OPTIMUM PUBLIC POLICY

James L. Bernat 1

Copyright © 2006 by American Society of Law, Medicine & Ethics, Inc.; James L. Bernat

The definition of death is one of the oldest and most enduring problems in biophilosophy and bioethics. Serious controversies
over formally defining death began with the invention of the positive-pressure mechanical ventilator in the 1950s. For the first
time, physicians could maintain ventilation and, hence, circulation on patients who had sustained what had been previously
lethal brain damage. Prior to the development of mechanical ventilators, brain injuries severe enough to induce apnea quickly
progressed to cardiac arrest from hypoxemia. Before the 1950s, the loss of spontancous breathing and heartbeat (“vital
functions™) were perfect predictors of death because the functioning of the brain and ofall other organs ceased rapidly and nearly
simultaneously thereafter, producing a unitary death phenomenon. In the pretechnological era, physicians and philosophers did
not have to consider whether a human being who had lost certain “vital functions” but had retained others was alive, because
such cases were technically impossible,

With the advent of mechanical support of ventilation, (permitting maintenance of circulation) the previous unitary determination
of death became ambiguous, Now patients were encountered in whom some vital organ functions (brain) had ceased totally and
irreversibly, while other vital organ functions (such as ventilation and circulation) could be maintained, albeit mechanically.
Their life status was ambiguous and debatable because they had features of both dead and living patients. They resembled dead
patients in that they could not move or breathe, were utterly unresponsive to any stimuli, and had lost brain stem reflex activity.
But they also resembled living patients in that they had maintained heartbeat, circulation and intact visceral organ functioning.
Were these unforiunate patients in fact alive or dead?

In a series of scientific articles addressing this unprecedented state, several authors made the bold claim that patients who had
totally and irreversibly lost brain functions were dead, despite their continued heartbeat and circulation. 1 In the 1960s, they

popularized the concept they called “brain death” to acknowledge this idea, 2 The intuitive atiractiveness of the concept of
“brain death” led to its rapid acceptance by the medical and scientific community, and to legislators expeditiously drafting

public laws permitting physicians to determine death on the basis of loss of brain functioning. 3 Interestingly, largely by virtue
of its intuitive appeal, *36 the academy, medical practitioners, governments, and the public accepted the validity of brain death
prior to the development of a rigorous biophilosophical proof that brain dead patients were truly dead. Medical historians have
emphasized utilitarian factors in this rapid accepiance, because a determination of brain death permitted the desired societal

goals of cessation of medical treatment and organ procurement. 4

The practice of determining human death using brain death tests has become worldwide over the past several decades. The
practice is enshrined in iaw in all 50 states in the United States and in approximately 80 other countries, including nearly all

of the developed world and much of the undeveloped world. 3 A 1995 conference on the definition of death sponsored by the
Institute of Medicine concluded that, despite certain theoretical and practical shortcomings, the practice of diagnosing brain

WESTLAY @ 2016 Thomsen Reuters. No claim fo original U.S. Govarnment Works. 1
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death was so successful and so well accepted by the medical profession and the public that no major public policy changes

seemed desirable, 6

Yet despite this consensus, from its beginning, a persistent group of critics have attacked the concept and practice of brain death

as being conceptually invalid or a violation ofreligious beliefs. 7 Recently, through the intellectual leadership of Alan Shewmon,
additional critics have concluded that the concept of brain death is incoherent, anachronistic, unnecessary, a legal fiction, and

should be abandoned. 3 In this essay [ show that, despite admitted shortcomings, the classical formulation of whole-brain death
remains both conceptually ccherent and forms a solid foundation for public policy surrounding human death determination and

organ transplantation.

An Analysis of Death

Defining death is a formidable task. ® Intheir rigorous, thoughtful, and highly influential beok Defining Death, 19 the President's
Commission for the Study of Ethical Problems in Medicine and Biomedical and Behavioral Research chose as their conceptual

foundation the analysis of death that I published with my Dartmouth colleagues Charles Culver and Bemard Gert. 1 our
analysis was conducted in three sequential phases; (1).the philosophical task of determining the definition of death by making
explicit the consensual concept of death that has been confounded by technology; (2) the philosophical and medical task of
determining the best criterion of death, a measurable condition that shows that the definition has been fulfilled by being both
necessary and sufficient for death; and (3) the medical-scientific task of determining the tests of death for physicians to employ
at the patient's bedside to demonstrate that the criterion of death has been fulfilled with no false positive and minimal false
negative determinations. Most subsequent scholars have accepted this method of analysis, if not our conclusions, with two

recent exceptions. 12

Following a series of published critiques and rebuttals of our position over the past two decades, T concluded that much of the
disagreement over our account of death resulted from the lack of acceptance by dissenting scholars of the “paradigm of death.”
By “paradigm of death™ [ refer specifically to a set of conditions and assumptions that frame the discussion of the topic of death
by identifying the nature of the topic, the class of phenomena to which it belongs, how it should be discussed, and its conceptual

boundarjes. 13 Accepting a paradigm of death permits scholars to rationally analyze and discuss death without falling victim
to the fallacy of category noncongruence and consequently talking past each other. But the paradigm remains usefil even if
scholars do not agree on all its elements, because it can help clarify the root of their disagreement.

My paradigm of death comprises seven sequential elements. First, the word “death” is a common, nontechnical word that we
all use correctly to refer to the cessation of a human being's life. The philosophical task of defining death seeks not to redefine it
by contriving a new meaning, but rather to divine and make explicit the implicit meaning of death that we all accept but that has
been made ambiguous by technological advances. Some scholars have gone astray by not attempting to capture our consensual
concept of death and instead redefining death for ideological purposes or by overanalyzing death to a metaphysicai level of

abstraction-- thereby rendering it devoid of its ordinary meaning. 14

Second, death is fundamentally a biological phenomenon. We all agree that life is a biological entity; thus also should be
its cessation. Accepting that death is a biological phienomenon neither denigrates the richness *37 and beauty of various
cuitural and religious practices surrounding death and dying, nor denies societies their proper authority to govern practices and
establish laws regulating the determination and time of death. But death is an immutable and objective biological fact and not
fundamentally a social contrivance. '3 For the definition and criterion of death, the paradigm thus exclusively considers the
ontology of death and ignores its normative aspects.

Third, we restrict our analysis to the death of higher vertebrate species for which death is univocal. That is, we mean the
same phenomenon of “death” when we say our cousin died as we do when we say our dog died. Although individual cells

A3
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within organisms and single celled organisms also die, our analysis of defining human death is simplified by restricting our
purview to the death of related higher vertebrate species. Determining the death of cells, organs, protozoa, or bacteria are valid
biophilosophical tasks but are not the task at hand here.

Fourth, the term “death™ can be applied directly and categorically only to organisms. All living organisms meet die and only
living organisms can die. Our use of language may seem to confuse this point, for example, when we say “a person died.” But
by this usage we are referring directly to the death of the living organism that embodied the person, not to a living organism
ceasing to be a person. Personhood is a psychosocial construct that can be lost but cannot die, except metaphorically. Similarly,

other uses of the term “death” such as “the death of a culture” cleariy are metaphorical and fall outside the paradigm. 16

Fifth, a higher vertebrate organism can reside in only one of two states, alive or dead: no organism can be in both states or in
neither. Based on the theory of fuzzy sets, the concept that the world does not easily divide itself into sets and their complements,
Amir Halevy and Baruch Brody proposed that an organism may reside in a transitional state between alive and dead that shares

features of both states. |’ This claim appears plausible when considering cases of gradual, protracted dying, in which it may
be difficult and even appear arbitrary to identify the precise moment of death. But this claim ignores the important distinction
between our abilify to identify an organism's biclogical state and the nature of that state. Simply because we currently lack the
technical ability to always accurately identify an organism's state does not necessitate postulating an in-between state. Using
the terminology of fuzzy set theory as a guide, the paradigm requires us to view alive and dead as mutually exclusive (nen-
overlapping) and jointly exhaustive (no other) sets,

Sixth, and inevitably following from the preceding premise, death must be an event and not a process. If there are only two
exclusive underlying states of an organism, the transition from one state to the other, at least in theory, must be sudden and
instantaneous, because of the absence of an intervening state. Disagreement on this point, highlighted since the original debate

over 30 years ago in Science by Robert Morison and Leon Kass, 1% centers on the difference between our ability to accurately
measure the presence of a biological state and the nature of that biological state. To an observer, it may appear that death is an
ineluctable process within which it is arbitrary to stipulate the moment of death, but such an observation simply undersceres our
current technical limitations. For technical reasons, the event of death may be determinable with confidence only in retrospect.
As my colleagues and I first observed in 1981, death is best conceptualized not as a process but as the event separating the

biological processes of dying and bodily disintegration. 19

Seventh and finally, death is irreversible. By its nature, if the event of death were reversible it would not be death but rather
part of the process of dying that was interrupted and reversed. Advances in technology permit physicians to interrupt the dying
process in some cases and postpone the event of death. Sc-called “near-death experiences,” reported by some critically ill

patients who subsequently recovered, do not indicate returning from the dead but are rather recalled experiences that result from

alterations in brain physiology during incipient dying that was reversed in a timely manner. 20

The Definition of Death

Given the set of assumptions and conditions comprising the paradigm of death, we can now explore the definition, criterion, and
tests of death. Defining death is the conceptual task of making explicit our understanding of it. It poses an essential question:
what does it mean for an organism to die, particularly in our contemporary circumstance in which technology can compensate

* for the failure of certain vital organs?

We all agree that by “death” we do not require the cessation of functioning of every cell in the body, because some integument
cells that require little oxygen or blood flow continue to function temporarily after death is customarily declared. We also do
not simply mean the cessation of heartbeat and respiration, though this circumstance will lead to death if untreated. Although
some religious believers assert that the soul departs the body at the moment of death, this is not an adequate definition of death
because it is not what religious believers fundamentally mean by “death.”

WESTLAW  © 2016 Thomson Reuters. Ne claim to original U.8. Goveiniment Works, 3
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Beginning early in the brain-death debate, Robert Veatch advocated a position that became known as the “higher-brain

formulation of death.” 2! He claimed *38 that death should be defined formally as “the irreversible loss of that which is
considered to be essentially significant to the nature of man.” He expressly rejected the idea that death should be related
to an organism's “loss of the capacity to integrate bodily function” asserting that “man is, after all, something more than a

sophisticated computer.” 2 his project attempted not to reject brain death, but to refine the intuitive thinking underlying the
brain death concept by emphasizing that it was the cerebral cortex that counted in a brain death concept and not the more
primitive integrating brain structures,

Irrespective of the attractiveness of this idea, (it has spawned a loyal following 2 ) the higher-brain formulation contains a fatal
flaw as a candidate for a definition of death: it is not what we mean when we say “death.” Its logical criterion of death would be
the irreversible loss of consciousness and cognition, such as that which occurs in patients in an irreversible persistent vegetative
state (PV'S). Thus a higher-brain formulation of death would count PVS patients as dead. However, despite their profound and
tragic disability, all societies, cultures, and laws consider PVS patients as alive. Thus, despite its potential merits, the higher-
brain formulation fails the first condition of the paradigm: to make explicit our underlying consensual concept of death and
not to contrive a new definition of death.

In 1981, my colleagues and I strove to capture the essence of the concept of human death that formed the intuitive foundation
of the brain-based criterion of death. We defined death as “the cessation of functioning of the organism as a whole.”2* This

definition utilized a biological concept proposed by Jacques Loeb in 1916, 23 Loch explained that organisms are not simply
composites of cells, tissues, and organs, but possess ovérarching functions that regulate and integrate all systems to maintain the
unity and interrelatedness of the organism to promote its optimal functioning and health. The organism as a whole comprises
that set of functions that are greater than the mere sum of the organism's parts.

More recently, biophilosophers have advanced the concept of “emergent functions™ to explain this type of phenomenon with

greater conceptual clarity. 26 Ap emergent function is a property of a whole that is not possessed by any of its component parts,
and that cannot be reduced to one or more of its component parts. The physiological correlate of the organism as a whole is
the set of emergent functions of the organism. The irretrievable loss of the organism's emergent functions produces loss of the
critical functioning of the organism as a whole and therefore is the death of the organismm.

In early writings on brain death, a few scholars proposed similar ideas. Most noteworthy was Julius Korein who asserted that

the brain was the “critical system” of the organism whose loss indicated the organism's death. 27 Using thermodynamics theory,

Korein argued that once the critical system was irretrievably lost (death), an irreversible and unstoppable process ensued of
increasing entropy that constituted the process of bodily disintegration. The concept of the demise of the organism's critical
system relies on concepts analogous to the cessation of functions of the organism as a whole.

Examples of critical functions of the organism as a whole include: (1) consciousness, which is necessary for the organism to
respond to requirements for hydration and nutrition; {2} control of circulation, respiration, and temperature conirol, which are
necessary for all cellular metabolism; and (3) integrating and control systems involving chemoreceptors, baroreceptors, and
neuroendocrine feedback loops to maintain homeostasis. Death is the irreversible and permanent loss of the critical functions

of the organism as a whole.

The Criterion of Death

The next task is to identify the criterion of death, the general measurable condition that satisfies the definition of death by
being both necessary and sufficient for death. There are several plausible candidates for a criterion of death. Among brain
death advocates, three separate criteria have been proposed: (1) the wholebrain formulation, the criterion recommended by the
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Harvard Committee and the President's Commission, and accepted throughout the United States and in most parts of the werld;
(2) the higher-brain formulation, popular in the academy but accepted in no jurisdictions anywhere; and (3) the brain stem

formulation accepted in the United Kingdom., 28

The whole-brain criterion requires cessation of all brain clinical functions including those of the cerebral hemispheres,
diencephalon (thalamus and hypothalamus), and brain stem. Whole-brain theorists require widespread cessation of neuronal
functions because each part of the brain serves the critical functions of the organism as a whole. The brain stem initiates
and controls breathing, regulates circulation, and serves as the generator of conscious awareness through the ascending
reticular activating system. The diencephalon provides the center for bodily homeostasis, regulating and coordinating numerous
neuroendocrine control systems such as those regulating body temperature, salt and water regulation, feeding behavior, and
memory, The cerebral hemispheres have an indispensable role in awareness that provides the conditions for all *3% conscious
behavior that serves the health and survival of the organism.

Clinical functions are those that are measurable at the bedside. The distinction between the brain's clinical functions and brain

activities, recordable electrically or though other laboratory means, was made by the President's Commission in Defining Death

though, for the sake of brevity, it did not appear in the Uniform Determination of Death Act proposed by the Commission. %

All clinical brain functions measurable at the bedside must be lost and the absence must be shown to be irreversible. But the
whole-brain criterion does not require the loss of all neuronal activities. Some neurons may survive and contribute to recordable

brain activities (by an electroencephalogram, for example) but not to clinical functions.* The precise number, location, and
configuration of the minimum number of critical neuron arrays remain unknown.

Despite the fact that the whole-brain criterion does not require the cessation of functioning of every brain neuron, it does
rely on a pathophysiological process known as brain herniation to assure widespread destruction of the neuron systems

responsible for the brain's clinical functions, 31 When the brain is injured diffusely by trauma, hypoxicischemic damage during

cardiorespiratory arrest or asphyxia, meningoencephalitis, or enlarging intracranial mass lesions such as neoplasms, 32 brain
edema causes intracranial pressure to rise to levels exceeding mean arterial blood pressure. At this point, intracranial circulation
ceases and nearly all brain neurons that were not destroyed by the initial brain injury are secondarily destroyed by lack of
intracranial circulation. Thus the whole-brain formulation provides a fail-safe mechanism to eliminate false-positive brain
death determinations and assure the loss of the critical functions of the organism as a whole. Showing the absence of all
intracranial circulation is sufficient to prove widespread destruction of all critical neuronal systems. Similarly, it satisfies
Korein's requirement for the loss of the irreplaceable critical system of the organism.

The higher-brain formulation fails to provide an adequate criterion of death because its conditions are insufficient for the loss of
the critical functions of the organism as a whole. Its criterion is the irreversible loss of consciousness and cognition. The most
common clinical manifestation of this condition is the PVS, caused by diffuse damage to the cerebral hemispheres, thalami,

or disconnections between those structures. > In most cases of PVS, brain stem neurons and their functions remain intact, so
PVS patients, although unaware, have retained wakefulness and sleep-wake cycles (through the function of'the intact ascending
reticular activating system), have continued control of respiration and circulation by the intact medulla, and retain other brain

stem mediated regulatory functions. 3% The higher-brain formulation, thus, serves as neither an adequate definition nor criterion
of death.

The criterion of the brain stem formulation is the loss of consciousness and the capacity for breathing. 33 Diffuse damage to the
brain stem that is sufficient to destroy the ascending reticular activating system and the medullary breathing center satisfies this
criterion. But the brain stem formutation does not require commensurate damage to the diencephalon or cerebral hemispheres.
Tt therefore leaves open the possibility of misdiagnosis of death because of a pathological process that appears to destroy brain
stem activities but that permits some form of residual conscious awareness that cannot be easily detected. It thus lacks the fail-
safe feature of whole-brain death to test for and guarantee the irreversible loss of these critical systems.
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As a criterion of death, the circulation formulation fails for precisely the opposite reasen of the higherbrain and brain stem
formulations. Whereas the higher-brain and brain stem criteria both fail because they are necessary but not sufficient for death,
the circulation criterion fails because it is sufficient but not necessary for death. The loss of all systemic circulation produces
the destruction of all bodily organs and tissues so it is clearly a sufficient condition for death. But it is unnecessary to require

the cessation of functions of organs that do not serve the critical functions of the organism as a whole. 36

The Tests of Death

Brain death tests must be used to determine death only in the unusual case in which a patient's ventilation is being supported. If
positive-pressure ventilation is neither employed nor entertained, the traditional tests of death--prolonged absence of breathing
and heartbeat-~can be used successfully. These traditional tests are absolutely predictive that the brain will be rapidly destroyed
by Iack of blood flow and oxygen, at which time death will have occurred. Traditional examinations for death, in addition to
testing for heartbeat and breathing, always included tests for responsiveness and pupillary reflexes that directly measure brain

function.

*40 The bedside tests satisfying the whole-brain criterion of death have been designed with a sufficiently high degree of

concordance to permit the drafting of widely accepted clinical practice guidelines on the determination of brain death, 37 The
tests require demonsirating the loss of all clinical brain functions, irreversibility, and a known structural process sufficient

to produce the clinical findings. Laboratory tests showing the absence of intracranial blood flow or the absence of electrical

activity in the hemispheres and brain stem can be used to confirm the clinical diagnosis to expedite the determination, 3

Irreversibility is an indispensable requirement for brain death. There is general belief that irreversibility can be adequately
demonstrated by conducting serial neurological examinations, excluding potentially reversible factors, and demonstrating a
structural cause that is sufficient to account for the clinical signs. But, while highly plausible, these conditions have never been
proved to assure irreversibility. Two recent factors prompted me to reassess my previous position that irreversibility could be
proved solely by clinical factors and to suggest that a laboratory test showing cessation of all intracranial blood flow should
become mandatory in brain death determination.

There are several published studies documenting the alarming frequency of physician variations and errors in performing
brain death tests, i despite clear guidelines for performing and recording the tests. Patients with “chronic brain death” have
been reported who were diagnosed as brain dead but whose circulation and visceral orgen functioning were successfully

physiologically maintained for months or longer. 40 Eeleo Wijdicks and I questicned whether all of the reported patients were
correctly diagnosed, and if some braindamaged but not brain dead patients were included because of inadequate examinations
and resultant incorrect brain death determinations. ! Reacting to both these findings, I proposed that the mere assertion of
irreversibility may no longer be sufficient to diagnose brain death and that a test showing cessation of all intracranial blood
flow, such as transcranial Doppler ultrasonography, radionuclide angiography, or computed tomographic angiography, should

become mandatory, at least if there is any question about the diagnosis or if the examiner is inexperienced. #2

Public Policy on Death

Brain death is widely regarded as the prime example of a formerly contentious bioethical and biophilosophical issue that has
been resolved fo the point of widespread public consensus. 3 Evidence for this consensus is the enactment of effective and
well-accepted brain death laws and policies throughout the world. * In the United States, the Uniform Determination of Death

Act, recommended by the President's Commission and the National Conference of Commissioners on Uniform State Laws, =
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has been enacted in most states, and others have enacted statutes with similar language. Contemporaneously, the Law Reform

Commission of Canada produced a similar statute. 46

But an observer unaware of this consensus and public acceptance, who relied solely on reading the output of scholarly articles
and university conferences on brain death, would reach a far different conclusion, The publication of anti-brain death articles
has never been greater than during the past decade, Yet, despite those arguments, the 1995 Institute of Medicine conference

on brain death recommended no changes in public laws in the United States, 47 no jurisdiction has abandoned its brain death
statute, and there is evidence that many additional countries have embraced the practice of determining brain death during the

past decade of scholarly dissenticn, 48 What accounts for the mismatch between public acceptance and scholarly agitation?

Higher-brain proponents continue to accept brain death but argue that the criterion of death should be changed to the higher-brain
formulation. Brain stem death proponents also accept the conceptual validity of brain death but hold that the criterion of death
should be the brain stem formulation. Religious authorities continue a debate that has raged for 40 years about whether brain

death is compatible with the doctrines of the world's principal religious traditions. 49 Protestantism, including fundamentalism,
has accepted brain death. 3¢ The debate in Roman Catholicism was largely settled by Pope John Paul's 2000 pronouncement

embracing brain death as consistent with Catholic teachings. S n Judaism, brain death is accepted by Reform and Conservative
authorities, but an Orthodox rabbinic debate continues between those who declare brain death compatible with Jewish law

and those who do not. *> Brain death determination is also practiced in several Islamic societies, 3 Hindi societies, % and in

Confucian-Shinto Japan, 55

The principal active opponents within the academy are these who reject the concept of brain death outright and promote the
concept that 2 human being is not dead until the systemic circulation ceases and all organs are destroyed. The circulation
proponents see no special role for brain functions in a determination of death. Alan Shewmon, the intellectual leader of the
circulationists, has written eloquently on the conceptual problems inherent within the whole-brain (or any brain criterfon)

formulation, >® He cites evidence that the brain perférms no qualitatively different forms of integration than the spinal cord
and argues that therefore it should enjoy no special status above other *41 organs in death determination, He claims further
that his cases of “chronic brain death” show that the concept of brain death is inherently counterintuitive, for how could a dead

body gestate infants or grow? 57

Another critic, Robert Taylor, has called the brain death concept a “legal fiction” that is accepted by society in a manner
analogous to the concept of legal blindness. Taylor explains that legal blindness is a concept invented by society to permit
people who are functionally blind from severe visual impairment to receive the same social benefits as those enjoyed by people
who are totally blind, We all know that most people who are declared legally blind are not truly blind, But we employ a legal
fiction and use the term “blindness” in a biologically incorrect way for its socially beneficial purpose. Taylor argues that, by
analogy, we know that people we declare “brain dead” are not truly dead, but we considet them dead for the socially beneficial

goal of organ procurement. 58

As a longstanding proponent of whole-brain death, I acknowledge that the whole-brain formulation, although coherent, is
imperfect, and that my attempts to defend it have not adequately addressed all valid criticisms, But my inadequacies must be
viewed within the larger context of the relationship of biology to public policy. Our attempts to conceptualize, understand, and
define the complex and subtle natural concepts of life and death remain far from perfect, Perhaps we will never be able to achieve
uniform definitions of life and death that everyone accepts and that no one criticizes for conceptual or practical shortcomings.

In the real world of public policy on biological issues, we must frequently make compromises or approximations to achieve
acceptable practices and laws. For these compromises to be tolerable, generally they should be minor and not affect outcomes.
For example, in the current practice of organ donation after cardiac death (formerly known as non-heart-beating organ donation),
1 and others raised the question of whether the organ donor patients were truly dead after only five minutes of asystole. The five-
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minute rufe was accepted by the Institute of Medicine as the point at which death could be declared and the organs procured, 9

Ours was a biologically valid criticism because, at least in theory, some such patients could be resuscitated after five minutes of
asystole and still retain measurable brain function. If that was true, they were not yet dead at that point so their death declaration

was premature.

But thereafter I changed my position to support programs of organ donation after cardiac death. I decided that it was justified to
accept a compromise an this biological point when I realized that donor patients, if not already dead at five minutes of asystole,
were incipiently and irreversibly dying because they could not auto-resuscitate and no one would attempt their resuscitation.
Because their loss of circulatory and respiratory functions was permanent if not yet irreversible, there would be no difference
whatsoever in their outcomes if their death were declared after five minutes of asystole or after 60 minutes of asystole. I
concluded that, from a public policy perspective, accepting the permanent loss of circulatory and respiratory functions rather
than requiring their irreversible loss was justified. The good accruing to the organ recipient, the donor patient, and the donor
family resulting from organ donation justified overlooking the biological shortcoming because, although the difference in the
death criteria was real, it was inconsequential.

Of course Alan Shewmon is correct that not all bodily system integration and functions of the organism as a whole are conducted
by the brain (though most are} and that the spinal cord and other structures serve relevant roles. And Robert Taylor is correct
that many people view brain death as a legal fiction and regard such patients “as good as dead” but not biclogically dead. But
despite its shortcomings, the whole-brain formulation remains coherent on the grounds of the critical functions of the organism
as a whole and on the additional grounds of Korein's-critical system theory. The whole-brain death formulation comprises a
congept and public policy that make intuitive and practical sense and have been well accepted by the public throughout many
societies. Therefore, while I am willing to acknowledge that whole-brain death formulation remains imperfect, I continue to
support it because on the public policy level its shortcomings are relatively inconsequential.

Those scholars attacking the established wholebrain death formulation have a duty to show that their proposed alternative
formulations not only more accurately represent biological reality, but also can be translated into successful public policy that
is intuitively acceptable and maintaing public confidence in physicians' accuracy in death determination and in the integrity
of the organ procurement enterprise. Although [ acknowledge certain weakness of the wholebrain death formulation, I hold
that it most accurately maps our consensual implicit concept of death in a technological age and, as a consequence, it has been

accepted by societies throughout the world.

Footnotes

al James L. Bernat, M.D., is Professor of Medicine (Neurology) at Dartmouth Medical School and Director of the Clinical Ethics
Program at Dartmouth-Hitchcock Medical Center. His most recent books are Ethical Issues in Neurology, 2nd ed. (Butterworth-

Heinemann, 2002) and Palliative Care in Neurology (Oxford, 2004).

1 The early history of “brain death” is discussed in M. S. Pemick, “Brain Death in a Cultural Comtext: The Reconstruction of
Death 1967-1981,” in S. J. Youngner, R, M, Arnold, and R. Schapiro, eds., The Definition af Death: Contemporary Controversies
(Baltimors: Johns Hopkins University Press, 1999): 13-33; and M. N. Diringer and E. F. M., Wijdicks, “Brain Death in Historical
Perspective,” in E. F. M. Wijdicks, ed., Brain Death (Philadelphia: Lippincott Williams & Wilkins, 2001): 5-27, Early reports from
France described coma dépassé (a state beyond coma). See P, Mollaret and M, Goulon, “Le Coma Dépassé (Mémoire Préliminaire”
Revie Newrologique 101 (1959): 3-15. The Harvard Medical School report was the earliest widely publicized article to claim that
such patients were dead. See “A Definition of Frreversible Coma: Report of the Ad Hoc Committee of the Harvard Medical School
to Examine the Definition of Brain Death,” JAMA 205 (1968): 337-340.

2 “Brain death” is the colloguial term for human death determination using tests of absent brain functions. But it is an unfortunate term
because it is inherently misleading. It falsely implies that there are two types of death: brain death and ordinary death, instead of
unitary death tested using two sets of tests. It also wrongly suggests that only the brain is dead in such patients. Robert Veatch stated
that because of these shortcomings he uses the term only in quotation marks {personal communication November 4, 1995).
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10

11
12

13

In 1970, Kansas became the first state to enact a death statete incorporating the new concept of brain death, a mere two years after
the Harvard Medical School report, See I, M. Kennedy, “The Kansas Statute on Death~An Appraisal,” New England Journal of
Medicine 285 (1971): 946-950, at 946,

See G. §. Belkin, “Brain Death and the Historical Understanding of Bioethics,” Bulfetin of the History of Medical Allied Sciences
58 (2003): 325-361; E. F. M. Wijdicks, “The Neurologist and Harvard Criteria for Brain Death,” Neurology 61 (2003): 970-976;
M. Giacomini, “A Change of Heart and a Change of Mind? Technology and the Redefinition of Death in 1968,” Social Science &
Medicine 44 (1997): 1465-1482; and M. 8. Pemick, supra note 1.

In nearly all states, brain death is incorporated into the statute of death. In a few jurisdictions, brain death is permitted in administrative
regulations. See H. R. Beresford, “Brain Death,” Neurologic Clinics 17 {1999): 295-306. For international practices of brain death,
see E. F. M. Wijdicks, “Brain Death Worldwide: Accepted Fact but No Global Consensus in Diagnostic Criteria,” Neurology 58
(2002): 20-25. '

S.J. Youngner, R. M. Arnold, and R. Schapiro, eds., The Definition of Death: Contemporary Controversies (Baltimore: Johns Hopkins
University Press, 1999), '

See, for example, R, D, Truog, “Is it Time to Abandon Brain Death?” Hastings Cenier Report 27, no. 1 (1997): 28-37; R, M. Taylor,
“Reexamining the Definition and Criterion of Death,” Seminars in Neurology 17 (1997): 265-270; P. A. Byme, S. O'Reilly, and P.
M. Quay, “Brain Death--An Opposing Viewpoint,” JAMA 242 (1979): 1985-1990; and J. Seifert, “Is Brain Death Actually Death?
A Critique of Redefinition of Man's Death in Terms of ‘Brain Death,”” The Monist 76 {1993): 175-202.

Alan Shewmon's recent works on this topic include D. A, Shewmon, “The Brain and Somatic Integration: Insights into the Standard
Biological Rationale for Equating ‘Brain Death’ with Death,” Journal of Medicine and Philosophy 26 (2001): 457-478; and D. A.
Shewmon, “The ‘Critical Organ’ for the Organism as a Whole: Lessons from the Lowly Spinal Cord,” Advances in Experimental
Medicine and Biology 550 (2004): 23-42. Other scholars agreeing with him also published works following his article in the Journal
of Medicine and Philosophy.

H. K. Beecher, chaitman of the landmark 1968 Harvard Medical School Committee report (see note 1), later warned; “Only a very
bold man, [ think, would attempt to define death.” See H. K. Beecher, “Definitions of “Life’ and ‘Death’ for Medical Science and
Practice,” Annals of the New York Academy of Sciences 169 (1970): 471-474.

President's Commission for the Study of Ethical Problems in Medicine and Biomedical and Behavioral Research, Defining Death:
Medical, Legal and Ethical Issues in the Determination of Death (Washington, DC: U.S. Government Printing Office, 1981): at 31-43.

J. L. Bemat, C. M. Culver and B. Gert, “On the Definition and Criterion of Death,” Annals of Internal Medicine 94 (1981): 389-394.

Alan and Elisabeth Shewmon recently claimed that my approach is futile because language constrains our capacify to conceptualize
life and death. They regard death as an “ur-phenomenon™ that is ... conceptually fundamental in its class; no more basic concepts
exist to which it can be reduced. It can only be intuited from our experience of it ...” See D. A. Shewmon and E, S, Shewmon, “The
Semiotics of Death and its Medical Implications,” Advances in Experimental Medicine and Biology 550 (2004): 89-114. Winston
Chiong also rejected my analytic approach claiming that there can be no unified definition of death. Yet, he agreed that the whole~
brain criterion of death is the most coherent concept of death. See W. Chiong, “Brain Death Without Defmnitions,” Hastings Center
Report 35 (2005): 20-30.

I have discussed these conditions in greater detail in J. L. Bernat, “The Biophilosophical Basis of Whole-Brain Death,” Social
Philosophy & Policy 19, no. 2 (2002): 324-342.

Robert Veatch exemplifies a scholar who has attempted to redefine death for the purpose of considering patients in persistent
vegetative states as dead, despite the fact that all societies consider them alive. See, for example, R, M, Veatch, “The Impending
Collapse of the Whole-Brain Definition of Death,” Hastings Center Report 23, no. 4 (1993}. 18-24. Linda Emanuel abstracted death
to a clinically unhelpful metaphysical level: “there is no state of death ... to say ‘she is dead’ is meaningless because ‘she’ is not
compatible with ‘dead.”™ See L. L. Emanuel, “Reexamining Death: The Asymptotic Model and a Bounded Zone Definition,” Hastings
Center Report 25, no. 4 (1995): 27-35.
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15 For a scholar who argues that the definition of death is largely a normative social matter, see R. M, Veatch, “The Conscience Clause:
How Much Individual Choice in Defining Death Can Our Society Tolerate?” in S. J. Youngner, R. M. Amaold, and R. Schapiro, eds.,
The Definition of Death: Contemporary Controversies (Baltimore: Johns Hopkins University Press, 1999): 137-160,

16 In this regard, I disagree with Jeff McMahon that there are two types of death; death of the organism and death of the person. See
J. McMahon, “The Metaphysics of Brain Death,” Bioethics $ (1995): 91-126.

17 A. Halevy and B. Brody, “Brain Death: Reconciling Definitions, Criteria, and Tests,” Annals of Internal Medicine 119 (1993):
519-525.

18 R. 8. Morison, “Death: Process or Event?” Science 173 (1971): 694-698 and L. Kass, “Death as an Event: A Commentary on Robert
Morison,” Scienice 173 (1971): 698-702. The Shewmons (see note 12) recently described the process vs. event argument as “tiresome”
because, as a consequence of linguistic constraints, death can be understood only as an event,

19} 1. Bemat, C. M. Culver, and B. Gert, “On the Definition and Criterion of Death,” Annals of Internal Medicine 94 (1981): 389-394,

20 S. Pamia, D. G. Waller, R. Yeates, and P. Fenwick, “A Qualitative and Quantitative Study of the Incidence, Features, and Etiology
of Near Death Experiences in Cardiac Arrest Survivors,” Resuscitation 48 (2001): 149-156.

21 R. M. Veatch, “The Whole Brain-Oriented Concept of Death: An Outmoded Philosophical Fomulation,” Journal of Thanatology 3
(1975): 13-30; R. M. Veatch, “Brain Death and Slippery Slopes,” Journal of Clinical Ethics 3 (1992): 181-187; and R. M. Veatch,
“The Impending Collapse of the Whole-Brain Definition of Death,” Hastings Center Report 23, no. 4 (1993): 18-24.

22 R. M. Veatch, sypra note 21, at 23.

23 gee, forexample, M. B. Green and D. Wikler, “Brain Death and Personal Identity,” Philosophy and Public Affairs9 (1980): 105-133;
S. J. Youngner and E. T. Bartlett, “Human Death and High Technology: The Failure of the Whole Brain Formulation,” Annals of
Internal Medicine 99 (1983): 252-258; and K. G. Gervais, Redefining Death (New Haven: Yale University Press, 1986).

24 J. L. Bemat, C. M. Culver, and B. Gert, “On the Definition and Criterion of Death,” Annals of Infernal Medicine 94 (1981): 389-394.
I later refined the definition to require only the permanent loss of the eritical functions of the organism as a whole, in response to
exceptional cases raised, but this is mostly quibbling. See J. L. Bemnat, “Refinements in the Definition and Criterion of Death,” in S.
J. Youngner, R. M. Arnold, and R. Schapiro, eds., The Definition of Death: Contemporary Controversies (Baltimore; Johns Hopkins
University Press, 1999): 83-92,

25 I, Loeb, The Organism as a Whole (New York: G. P. Putnam's Sons, 19186),

26 See, for example, the explanation of emergent functions in M. Mahner and M. Bunge, Foundations qf Biophilosophy (Berlin: Springer-
Verlag, 1997): at 29-30. '

27} Korein, The Problem of Brain Death: Development and History,” Annals of the New York Academy of Sciences 315 (1978): 19-38,
For the most recent refinement of Korein's argument, see J. Korein and C. Machado, “Brain Death: Updating a Valid Concept for
2004,” Advances in Experimental Medicine and Biology 550 (2004): 1-14.

28 1 have discussed these three formulations in greater detail in J. L. Bernat, “How Much of the Brain Must Die in Brain Death?” Journal
of Clinical Ethies 3 (1992): 21-26.

29 The text of Defining Death makes clear that the President's Commission found an important distinction between brain clinical
functions and brain activities. See President's Commission for the Study of Ethical Problems in Medicine and Biomedical and
Behavioral Research, Defining Death: Medical, Legal and Ethical Issues in the Determination of Death (Washington, DC: U.S,
Government Printing Office, 1981): at 28-29.

30 Residual EEG activity seen on unequivocally brain dead patients has been described by M. M. Grigg, M. A. Kelly, G. G. Celesia, M.
W. Ghobrial, and E. R. Ross, “Electroencephalographic Activity after Brain Death,” Archives of Neurology 44 (1987); 548-954.

31 F. Plum and J. B. Posner, The Diagnosis of Stupor and Coma, 3rd ed., (Philadelphia: F. A. Davis, 1980): at 83-101.
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32 These are the most common causes of brain death, See D. Staworn, L. Lewison, J. Marks, G. Tumer, and D. Levin, “Brain Death in
Pediatric Intensive Care Unit Patients: Incidence, Primary Diagnosis, and the Clinical Oceurrence of Turner's Triad,” Critical Care
Medicine 22 (1994): 1301-1305.

33 H. C. Kinney and M. A, Samuels, “Neuropathology of the Persistent Vegetative State: A Review,” Journal of Neuropathology and
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Summary. There is growing medical consensus in a unifying concept of human death.
All human death involves the irreversible loss of the capacity fer conscicusness,
combined with the irreversible loss of the capacity to breathe, Death then is a result
of the irreversible loss of these functians in the brain. This paper outlines three sets
of criteria to diognose human death. Each set of criterio cleorly establishes the
irreversible loss of the capacity for consciousnass, combined with the irreversible loss
of the capacity to breathe. The most appropriate set of criteria ta use is determined
by the circumstances in which the medical practitioner is called upon to diagnose
death. The three critetio sets are samatic {features visible on external inspection of
the corpse), circulatory (after cardiorespiratory arrest}, and neurclogical (in patients
in cama on mechanical ventilation); and represent a diagnastic standard in which
the medical profession and the public can have complete confidence. This review
unites authors frem Australia, Canada, and the UK and examines the medical
ctiteria thot we should use in 2012 to diagnose human death.
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The diagnosis of decth is, in most countries, the legal respon-
sibility of a medical practitioner. It marks a paint in time after
which consequences occur including no medical or legal
requirement to provide resuscitatian or life-sustaining tech-
notogies, loss of personhood, and most individual rights,
the opportunity for organ danatian and autopsy praceedings,
execution of the decedent’s legal will, estate and property
tronsfer, payment of life insurance, final disposition of
the bady by burial or cremation and, of course, religious
ar social ceremonies to mark the end of a life.’ Dying,
hawever, is a process, which effects different functions
and cells of the body at different rates of decay. Dactors
must decide at what mament olang this process there is
permanence and dedth can be appropriately declared.

A definition of death, just like a definition of life, cantinues
to elude philosophers. Death can be considered in terms of
medical, legal, ethicat, phitosophical, secietal, cultural, and re-
ligious rationales. The medical definition of dedth is primarily a
scientific issue based an the best available evidence. There is
grawing cansensus that there is o unifying medical cancept
of death; all human death is anatomically located to the
brain.2"? That is, human death involves the irreversible lass
of the capacity far cansciousness, combined with the irrevers-
ible loss of the capacity to breathe.® *° 1! These two essential
capacities are faund in the brain, particularly the brainstem,
and represent the most basic manner in which the human

argonism can sense and interact with its environment.
Death is a result of the irreversible loss of these functions in
the brain; either frem an intra-crenial couse such os traumo
or haemarrhage, or from an extro-cranial cause such as
cardio-respiratory arrest, where impaired cerebral perfusion
will culminote in cerebral and brainstem damage.

In this paper, we outline three sets of criterio to diagnose
human death. Each set of criteria clearly establishes irrevers-
ible loss of the capacity to breathe cormnbined with the irre-
versible loss of the capacity for consciousness. The most
apptopriate set of ctiteria to use is determined by the circum-
stances in which o medical practitioner is colled upon to
diagnose death. These three criteria sets are somatic (fea-
tures visible on external inspection of the carpse such as
tigor mortis or decapitation), circulatory, or neuratogical;
and represent a diagnostic standard in which the medical
prafession and the public can have camplete canfidence,

For more than 40 yr, medical practitioners have been diag-
nosing death using neurolagical criteria, For nearly 200 yr, we
have been using the stethescope, as a technological aid far
circulatory criteria, ta diagnose the same death. Cur under-
standing and the criterio we use may have evolved, but our
duty remains the same, to¢ make a timely diagnasis of
death whilst avoiding any diagnastic errors; an abligation
medical professionals cannot and should nat abdicate. This
review unites authors from Australia, Canado, and the UK
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and examines the medical criteric that we should use in
2012 to diognose human death.

A history of diagnosing death

‘Have me decently butied, but do not let my body be put
into a vauit in less than two days after I am dead.” .
Alleged dying request of George Washington, 1799,

Humans have long used criteria ond technology ta assist
in the diagnosis of death. Somatic criteria, such as the pres-
ence af decomposition and rigor martis, are the oldest in
human history. The link between breath and life is equally
os oncient and found in both Genesis (2:7} and the Qur'an
(32:9}. Shokespeare wtites of King Lear requesting a looking-
glass, ‘If that her breath will mist or stain the stone, why then
she lives’ (King Lear Act V Scene IiI). Feathers and condles
were often utilized far a similor purpose.

Other influential proponents of criteria for human death were
the twelfth-century rabbi and physician scholar Moses Moimoni-
des, wha was the first to argue that o decapitated person was
immediately dead, despite the presence of residuat movement
in the body'? 1* and William Harvey, who in the seventeenth
century first described the circulation of blood and the function
of the heart as a pump and which, under this concept, death
was when the heart and circulation stopped.' !

Fears of premature burial oppear to have culminated in
the eighteenth century, when George Washington made his
dying request and Jean-Jacques Winslaw in 1740 famously
stated that putrefaction is the only sure sign of death. This
fear led to the construction of waiting mertuaries ond
security coffins with alarm mechanisms and permanent air
supply.®* Diagnostic criteria for death were unclear and
Egbert Guernsey, writing in the 1853 Homeapathic Domestic
Practice, warned ogainst diagnosing death on the basis of
cold or pulse or the use of a feather to detect respiration
and advacated rigor mortis or its termination as the only
safe criteria,®

A few years before in 1846 Paris, Dr Eugene Bauchut won the
Academy of Sciences prize for ‘the best work on the signs of death
and the means of preventing premature buriols'. He advocated
the use of the stethascope, invented in 1819 by René Laennec,
as a technologicat oid to diognose death.* 17 1 Several of Bou-
chut’s chief critics were fellow cantestants for the prize. They
advanced alternate ideas for diagnosing death such as, intro-
ducing leeches near the anus, applying specially designed
pincers ta the nipples, or piercing the heart with a long
needle with a flag at the end, which would wave if the
heart were still beating. Bouchut believed that if a heartbeat
was dbsent for =2 min, a person cauld be considered dead.
In the face of opposition, he extended the period to 5 min.*®

Case reports from physicians such as Harvey Cushing,
writing around the beginning of the twentieth century, had
observed that potients with cerebral pathology wauld die
from respiratory arrest and subsequent circulatory collopse.®
In the decades that followed, it was proposed that the loss of
electrical activity in the brain and cerebral circulatory arrest

might signify human death. With the advent of mechanical
ventilation, halting the inevitable circulatory collapse that
follows cessation of spontaneous respiratian, for the first
time in human history, the need to diagnose death using
neurslogical criteria was realized.

In 1959, two landmark accounts were published. First,
Pierre Wartheimer's group characterized criteria for the
‘death of the nervous system’ and o few months later Mol-
laret and Gaulon coined the term coma dépossé for an irre-
versible state of coma and opnoea.!’”  *° These criteria
became widely used as an indicatar of medical futility and
a point at which ventilation couid be stopped.

In 1963, the Belgion surgeon Guy Alexandre, using neuro-
logical criteria, carried out the first transplantation fram a
heart-beating donor and in 1967 Christiaan Barnard per-
formed the first heart transplantatian (incidentally, a case
of donation ofter circulatory determined decth in a patient
who satisfied criteria for coma dépassé).® 2° The publication
the following year by the Ad Hac Committee of the Harvard
Medical School represented the culmination of over a
decade of research and debate into neurolagical criterio for
diagnosing death?? Simultaneously, the World Medical
Assembly announced the Decloration of Sydney, which differ-
entioted the meaning of death at the cellular and tissue
levels from the death af the person and emphasized that
the determination of deoth remained the responsibility
of the medical practitioner.?? Clinical, legal, and national
codification followed?*~ % but vocal apponents to neurotogic-
al criteria for diagnosing death persist.

In the last decade, the rapid expansion of organ donation
from individuals diognosed deceased using circulatory
criteria, known now as donotion after circulatory death
(DCD), has led to new debate abaut the definition and deter-
mination of deoth. A unifying medicol cancept af death, which
combines all the previous historical criteria, is emerging.

A unifying medical concept of death

In 2008, the US President's Council on Bioethics explored all
the justifications that can be used to define brain death as
human death.'® The President’s Cauncil concluded by a
majority decision that the best justification far brain death
equating to human death is that there is a ‘fundamental
vitol work of a living organism - the work of self-preservation,
achieved through the arganism’s need-driven cammerce with
the surrounding world' [poge 60]. For a human being, this com-
merce is manifested by the drive to breathe, demonstrating
the most basic woy a human being can act upon the warld,
combined with consciausness, ar the ability to be open to
the world. The irreversible lass of these two functions
equates to human death. This conclusion is reflected in a
grawing consensus that all criteria used to diagnese human
death rely upon the demonstratian af the irreversible loss of
the capacity to breathe, combined with the irreversible loss
of the capacity for cansciausness.* ® #*

Consciousness was defined by Witliam James in 1890 and
entails a state of being awake and aware of self and
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environment.2® This is manifested by two physiotogical com-
ponents: arousol (wakefulness) and aworeness, A patient in o
persistent vegetotive stote may lack oworeness but demon-
strotes orousal and cannot be considered deceosed. Some
orgue that the irreversible toss of oworeness alone represents
the loss of the person and signals human deoth.”® 3¢ The
pasition outlined in this paper, consistent with many other
outhors ond medical badies, is that any demenstration of
arousal ar awareness is incompatible with a concept of
human death.® & 10 11 3!

The capacity for consciousness and breathing are both
functions of the brain and unlike any other orgon, the brain
is both essential and irreplacectble.

In this respect, all humon death is death of the brain;
although this should not be taken te imply that neurclogicol
criteria is the only criteria approptiate to diagnose death.
Rather, death is diagnosed using the mast appropriate
criteria far the circumstonces in which o medicol practitioner
may be called upon to diognose it. Three sets of criteria are
opparent (Fig. 1) and all con be used to demonstrate the
irreversible loss of the copacity for cansciousness cambined
with the irreversible loss of the capacity to breathe. In the
community and where death may have accurred haurs to
days before, somatic criteria will reliably indicate the lass of
these two essential capacities. When death is mare recent
and especiolly within a hospital setting, death is usuolly diag-
nosed by the use of circulotory criteria after cordiorespiratory
orrest. It is enly within the critical care enviranment, whare
mechonical ventilation is used, that the diognosis of death
using neurological criteria is opplied.

Diagnosis and confirmation of death using sormatic
criteria

Samatic criteria for human death are thase that con be
applied by simple external {nspection of the carpse without
o requirement to examine for signs of life or evidence of
internal organ function. The criteria are historically ancient

A medical concept of death

Neurological criteria

Jrreversibe loss of the
capacity for consclousness

Irreverslbe loss of the
capacity to breathe

Clrculatory criteria Somatic eriteria

Fig.1 A umfysng medical concept ofideath. All dec:th is dlagnosed :
“ by, confirming the |rreversrhle loss of'the cupauty ‘for consciolis-
~neéss combined ‘with. the ireversibie loss: of the’ 'cupuclty to

’ ':breathe The maost upproprmte setof criteria to lise s determinied.
by -the cnrcumstances in WhICh the medlcal pructltloner |s called:_‘ :
: upon to dmgnose death

i16

and include such signs as rigor mortis, decapitatien, and
decomposition. Sematic criterio  unequivocally indicote
irreversible loss of consciousness and irreversible epnoed.
Todoy, ambulonce officers and poromedics recognize these
criteria, known sometimes as Recognition of Life Extinct
{ROLE), where death is so clearly obvious that attempts ot
resuscitation should not be made (Table 1).*

Whilst useful in diagnosing death that has accurred sermne-
time beforehond, somatic critetia are not practical when
death is more recent, considering the importonce of a
timely diagnosis with its legal and societal implications.

Diagnosis and confirmation of death
using circulatory criteria

The simultaneous onset of circulatory arrest, uncanscious-
ness, and apnoea (cardiorespiratory arrest) has long been
used os o basis for diagnosing death, both in the hospital
and in the community. Within 15 s of absent cerebral circu-~
lotion conscigusness is last, the EEG becomes iso-electric
and apnoea rapidlyensues, if nat already present.?3 -3¢ Circu-
latory criteria te disgnose death predict the permanent and
irréversible loss of the capacity for conscigusness and the
capacity to breathe. The criterio are based on the knowledge
that the brain suffers anoxic structural damage when the
cerebral circulation is halted,

What is perhaps surprising is that until the publication af
the Academy of Medical Royol Colleges’ Cade «f Practice in
2008, there was no guidonce for doctars in the UK on how
to confirm death after cardiorespiratory arrest.’” Before the
widespread intreduction af DCD, there was less need for
proscriptive criterig, as in practice there was no necessity
ta confirm death in such a time-critical manner. Neither
was it routine practice to test for corneol reflexes ar moter
responses to suproorbital pressure. In the new more explicit
code, the diagnosis of deoth in patients after cardiarespira-
tory arrest (circulatory criteria) or for a patient in coma
{neurglogical criteria} are very similar (Table 2), reflecting
the concept that all criteria for diagnosing death must

Re ogn|t|on 6F llfe extmct COndIthﬂS unequnvocally
' assocmted with death32 ' L

1, Massive cranlul and cerebrcll destructton
~. % 2. Hemlcorporectorny

= 3, Massive truncal injury incompatible with life including

decapitation

. &, Decomposition/putrefaction (where tissue domage indicates
that the patient has been dead for some hours)

. Incineration (the presence of full thickness burns with charring :
of >95% of the body surface)

6. Hypostasis {the pooling of blood in congested vessels inthe -
dependent part of the bedy in the position in which it lies after :
death) [

. Rigor mortis {the stiffness occurring after deoth from the post ‘
i mortem breckdown of enzymes in the muscle fibres}

41 In the newborn, fetal maceration
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demonstrate the irreversible loss af the capacity for con-
sciousness combined with the isreversible loss of the capacity
to breathe.

Essential compaonents for diagnosing death using circula-
tory criteria include an agreement that further resuscitation
will not be attempted, a minimum observotion period, and
a prohibition against activities that might restore the cerebral
circulation {Table 3). Teble 4 outlines variation in the imple-
mentation of circulotory criterio for the purposes of DCD in
Austrolio, Canada, the UK, ond the USA3 10 31 38-40 Thaya
remains considerable intetrnational voriotion ond variation
within Individual countries.*!

The observation period begins at the time of loss of the
circulatian, in assaciation with coma and opnoeag; the
minimum acceptable duration of observation depends on
the criterion used for diagnasing death (Table 5).%¢ It is
impartont to note that palpation of the putse may be insuf-
ficient to ensure circulatory arrest as fow cutput circulatory
states can persist even when the pulse is impalpable to the
clinician, Where the technology is readily availoble,

y withithe Uk Cod of Practice (1008} for the
leath Gfter catdiorespiratoryarést andin.g patigntin:

Disgnosis and cenfirmation
of death in a patient in a
coma {neurological criteria)

. Diagnosing and confirming
. death after cardiorespiratory
* arrest {circulotory criteria)

.j::_ i Demonstration of lass of the capacity for consciousness
' Absence of the pupillary Absence of the pupillary
response to light response to light )
Absence of the comeat reflex  Absence of the corneal reflex ¢
Absence of any motor Absence of any motor .
response {o supra-orbital response to supra-arbital
" pressure pressure
" " Demanstration of lass of the capacity to breathe
Five minutes apnoea test to
demonstrate no spontaneous
respiratory effort

Five minutes observation of
maintoined cardiorespiratory
arrest

: Eé&;_é_:'it{gjl compenents farth

lagnosis of death sing circulatory criter

monitoring to confirm clrculatory arrest is recommended,
such as intra-arterial pressure monitoring, electro, or echo-
cardiogrophy. Any return of the circulation or any respiratory
activity during this period necessitates a further observation
petiod after subsequent circulatory arrest.

On the basis of Devita’s work suggesting that 65 s is the
shortest acceptable observation time for the determination
of death after cardiorespiratory orrest, surgeons in-Denver
chose 75 s as their period of observotion in paediatric heart
DCD.** For many clinicians and philosophers, and indeed
far the authors of this review, an observation period of
such o short duration.is considered unacceptable*® 5
Devito recommended 2 min as a safe observation time and
many institutions in Austrolio and in the USA have adopted
this as a minimum standord for DCD.** %2 Canada and the
UK have adapted a more conservative 5 min standard,® *°
while in Italy 20 min is required.*®

The Lozarus phenomenon of auto-resuscitation, as
described in the literature, appears to occur only in the
context of failed or inadvertently continued CPR (e.g. con-
tinuing mechonical ventilation in a patient declared ‘dead’}
and not after the planned withdrowal of life-sustaining treat-
ment,*’ A recent systematic review could identify only eight
cases of return of spontaneous circulation with ECG monitor-
ing and exact times recorded, all followed failed CPR; in one
cose return of spontaneous circulation occurred at 3 min, in
six cases at 5 min and in one case {fram 1996) ot 7 min.*®

Since death after failed CPR is often diagnosed ofter
extremely shart abservation periods, codes af practice that
insist on a defined observation period and a specific set of
clinical observations are likely to increase the certainty and
canfidence in the diognosis of death and reduce the rare
cases of wrang diagnosis.*® The practice of switching moni-
tors off as soan as resusdtation is obandaned is no longer
acceptable.

Areas of cantention

The requirement of o short warm ischoemic time for
successful transplantation ofter DCD has braught circulatory

ufter.catdiorespiratory drrest® 727 o

Componhent

Explanation

1. A clear intention not ta attempt cardiopulmonary resuscitatian (CPR}
" in order to restore circulatory, and therefore cerebral, function

2. An observation period ta confirm continuous apnoea, absent
dirculation, and unconsciousness; after which the likelihood of
spontaneous resumption of cardiae function will have passed

- : 3. The prohibition at any time of any intervention that might restore

An exclusion of indicotions to commence or continue CPR. This may be
because there has been o decision not to perform CPR, or a decision
after unsuccessful CPR that further attempts are futile. Importantly,
cantributary causes to any cardiorespiratory arrest (e.g. hypothermia
<34°C, endocrine, metabolic, or biochemical abnormality) should be
considered and treated, if appropriate, befere diagnosing death
After this observation pericd the circulation will not spontaneously
return and the inevitable anoxic ischaemic injury to the brain, that
fallows the loss of the cerebral circulation, will continue unabated
There is intarnationat varigtion in the length of observation period
required to establish safe practice

Were cerebrol circutation to be reestablished, the diagnosis af death
using circulatory criterio would be invalidated

- - cerebral blood flow by any means

i17

965

9107 ‘1 Avpy uo 15en3 £q /A10°spruno[pIofxo Bl A1y WOLf pAPEO[UAD(]



(1011 of 1117)

: 5-5, Page 174 of 280

10741930, DKtEntry

17-17153, 01/29/2018, ID:

Case

16-cv-00889-KIM-EFB Document 14-14 Filed 05/01/16 Page 19 of 29

Case 2:

BJA

Gardiner et al.

Dowmloaded from http://bja oxfordjournals.org/ by guest on May 1, 2016

Ajip2iy2 3no pajns aq
PN jusiiod o Yons aaaal o} buiidwspy

Bunpyuow sinssa1d JoPRUD puUD

527 SPUSLWILIODS: BURIPay JO 3Mnsuy
(UIW § SpUaWILIoI

UPIPAW JO SINTISU]) LI § -7

UONOPU3WILIOI! Jydads oy
SUOJURAIAUL

1p2paw Aq paioisal aq Jou jEm

PUD UMD JI2Y)} UG LLINY3: 30LUDD Suaj3ouny
B50U1 YIYM Uf SUOJPLLOI JBPUN SUD[EIUNY
A103p21dsB) puD AICIDINIID JO UODSSaD

paunyuod uaszq
SDY Yinap tayp uoisnpiad |Digalas atolsa
0} |pAlusiod 2y} SOY 10Y) UORUIAIF)LL

Aup 21013/uF 01 33olidosddou) AJsnorqo s1 1]
paWIYUcs aq pinoys ainssaid Dyiquo-padns
01 asuodsad Jojow AUD puD 'saxayas
Joauwio> auy yby oy sasucdsas Loydnd
3y JO 32uISqD 3Y) 153D Ar01DA|dsainIpIDd
PBNUIIUOD JO YW G 49YD ‘K| DUCIIPPY
*Audpibioipioaoysa o AYNIID 3)13P01UOD
103Uy} DU UD Lo Moy Aosind ‘53 yum
sbuimas |ppdsoy swes u pajuswsiddng
*UODUILLIDXE |D3IUND AQ UOHIDINDILD

23U} JO 93UBSAD 3} u) $SBUSNOPSLIOIUN

pup paoudp Jo uonDIISUOWaQ

unu g

UOIDPUBWILIOI3) dppads oy

PRLN330 SDY 153410
AoyndsasolpInd 3|qIS49Aa11 DY} YSljqolse

pawuoyed

89 30U PINOYs Y3Ipap 40 1304 343

1ayo upipusbAxo pun uoisnpad |nigalas
8)N1Isul-24 ADU JDU3 SUDUBAIIIU]

pouad

w4 siyy o uone|dwod uo uepodsa)
pup aunssaid poojq ‘sesind 2)qodind jo
Souasqe ay3 bunuawnep Aq supisiyd
om3 Ag pauiuueiap st yipag "uniisAyd
U0 1509 0 Aq panlasqo AjSNonuUliLd aIo
uonpiidsas pup ‘aunssaid poog ‘sasind
8)qodiod Jo s2uasqD a3 Yaym Bupnp
poiiad uiw-g D 89 IsNW a48Y) 153D
Alo1D)N241D Jo 185U0 Y3 yym Buluuibag

ui g

. Buminy pup

1Ipis @1snbag 243 Y uppisAyd yols o ag
1SNW YID2p JO SUOIIDUILLIIAP 3Y) JO auo
S3YOUW OYM PUD UORDAIISAD SNONUIIUCD
10 pouad ulw-g sy buunp Juasa.d
upisAyd ay) peanbai suppisAyd om)

2o0ad
joorpaw padanin, Yym aoubpiodn

Kiabuns pAsia) UDBIO JO JUALWEIUWILLIOD

3y} 18D |NUN PapIOAD aq 03 AID
‘UOI3D|J3UBA |DOIUDYIBW pUD SUOISsa1dwnd
IDIpJDY SD Yans ‘uoi3puabAxo Jo
voisnad |DIPJEIDAW ‘UCHDINGYY |DigBIad
3/03524 Ajjuaanpou; ADUI 1DY) S2INPAICId
-apqissiuitad 51 uabAxo 95001 yum
uonpynsul sbowbp Louowind buinsua
PpuD ucnondso Jusald 01 23pgniul-as
ADW WD2} JDARLI 3Y] “YIDap oYy

Bunojuow

2inssa:d DL&UD-DIU] Ym pajuawaiddns
Ajqoiaald pup supsw w2 Aq
PaUIULIZIAP S| UOIIDIN2IID JO SIUISAD 34|,
‘UONDIN34I 10 33U2SYD aY) pup uoisnyad
uys Juesqp ‘paoudo ‘Apyiqowiuwg o

SISDQ ALY UO PBULLIBISP 3 PINDYS YIbag
{uw

S UDUY 2200 30U PUD UpU 7> J0U) Ul §-7

SLIDaY
uDI3DIUD|dSUDI} JO DAL unblo ay)

40 J3qUIBW D YOU 51 Oyt JOIDOP P3IDUILIOU
13410 10 ‘papusLILIOIaI ISMISUIIUE

4ID3p JO UORBIDRIP

sbuiiopn

uopoUIWIDXg
pouad
uonDARSAQO

Yioap
UlYUDd uDd
oym Jpuosiad
DD :

jdasuoz

‘SD pO01SiSPUN 3G PINOUS S|GISIBASL] 0} PaAI2SGO 9 PINOYS DNPINPUI YL Ul PALIWIALAP 24 JIDYS YID3P JO 13D) Y] SUY 40§ S1SDq S S LODINIID JO UOHIDSSE) Jyioads Auy
us pasn ©
axa 520 A10j041dS2101PI03 1330 Yioap Auy aa gog  aq 03 saupping
oy 0t¥SN 2YL A HEN ¢£PPDUD)

g¢ 1eDIIDISNY

e ‘<.m3‘m£.,uzm.v._3. m_._u.u.m”nu”.cou o:o‘,_..um‘.;mu____xu ummu.m.m.m_._.m_...._v,.ﬂ”w__wmﬂu,_u,ﬁu“_q_ju‘__u i co;B_.._uEm,E.E_ (10} UORDUDA, & 21D/

e

18

966




(1012 of 1117)

Case: 17-17153, 01/29/2018, ID: 10741930, DktEntry: 5-5, Page 175 of 280

Case 2:16-cv-00889-KIM-EFB Document

International perspective on the diagnosis of death

14-14 Filed 05/01/16 Page 20 of 29
BJA

Tuhl- 5 Observation times, 'whlch mlght theorehcally be-used to dlugnose death in humqns usmg mrculutory crltenu after card|oresplrutnry s
) crrest [Adapted from DeVltu'usmg his'table and text (used with perm|sslon] ]"7 U S .

: Theoreticul Point of diagnosis
. observation time

Explanutiun

0 Patfent not dead Time of cessotion of circulation, respiration, and
| responsivenass
115§ Brain activity ceases, spontanecus recovery possibie Flat electroencephalogram
{655 Shortest acceptable observation time for determination of ~ Lengest duration of observed absence of cardiopulmonary
: death function foliowed by spontaneous recovery of circulation
711 min Shertest acceptoble observation time for determingtion of  Successful resuscitation and restoration of normal cerebral
death if criterion is impossibility of restaring whole brain function in laboratory animals
function
60 min Shortest acceptable abservation time for determination of  Last point at which the brain may be stimulated and fespond °
death if criterion is impossibility of restoring seme brain
activity
*+i Hours Shortest acceptable observation time for determination of  Heart may still resurne function in laboratory or transplant

death if criterion is impossibility of restoring cardiac activity  setting

criteria for the diagnesis of death into sharp focus,'® % #0-52

If death is the irreversible loss of the capacity for conscious-
ness, combined with the irreversible loss of the capacity to
breothe, then what is the required observation periad using
circulatory criteria that will ensure irreversibility? If an obser-
vation period of 2-5 min is used to confirm continuous
cardiorespiratory crrest, then neither the heart nor the
brain can be considered completely and irreversibly structur-
ally damaged. At this peint, CPR can restore function.®® #3-%°
This has led to the claim that DCD violates the dead donar
rule (persons must be dead before their organs are taken),
since irreversibility cannat be established within the time
frames required far successful donation.”®~%¢

The counter argument is that death dlagnosed using
circutatary criteria rests on the intention not to attempt
CPR and nat a literal definition of ‘irreversible’, that is a circu-
latian that cannat be restored using any currently available
technalagy. To insist an the latter standard would ignore
how death is diagnosed every day in every hospital world-
wide. Unless one is prepared to undertake open cardiac
massage and direct cardiac defibrillation befare diagnosing
anyone in hospital as dead, we cannot know that the heart
has irreversibly ceased. DeVita’s wark suggests that if o
literal definition af irreversible is used, where function
cannot be restored by any knawn technatagy, then for the
brain this wauld be 1 h of cerebral circulatory arrest, whilst
for the heart it wauld be many haurs. This would lead ta @
death watch in which there would be no ploce far a stetho-
scope and modern medicine would be turned back 150 yr,
te a time when only the satisfaction of samatic criteriq,
such as rigor martis, was widely accepted, yet still not
publically trusted.

A North American collaboration of authors® suggested
that a better term for the cessation of function, which
allows death to be diagnosed by circulatory criteria, is ‘per-
monent’. Permaonent is a contingent and equivocol candition
that admits possibility {the restoration of the circulation) and

relies on intent, a clear intention not to attempt CPR and the
prohibition at any time of any action that might restore
cerebral blaod flow.

Diagnosis and confirmation of death using
neurological criteria

The neurolagical determination of death utilizes clinical
criteria for confirming death in profound coma when cardic-
respiratory activity is being maintained by continued mech-
anical ventilatian. Essential companents far diagnosing
death using neurological criteria are outlined in Table 6.
There is international ccceptance and legal support far
neurological criteria to determine death in this circumstance
and there has been little substantial change to the criteria in
nearly 40 yr® 10 21 23 24 26 31 55-683 qlthough there is some
variatian in impiementation in different countries (Toble 7).

When the essential components are carried out with
appropriate diligence and by appropriately trained clinicians,
neurolagical criteria has ¢ certainty equal ta that of the other
twa ctiteria autlined in this paper.53-%7

Areas of contention

Recovery after a diagnosis of ‘brain death’

Three recent case reports of transient return of some neuro-
logical function after ¢ diagnosis of death using neurological
criteria (Table 8)"%72 have led same clinicians ta questian
the reliability of clinical testing. A recent (2010) systematic
review in adults could find no published reparts of recovery
of neurological function.®> These three new cases must be
seen in the fallowing contexts: 40 yr af diagnasing death
using neuralogical criteric, 10000 confirmed diagnoses in
the UK alone aver the last decade, and patients {particulorly
in countries like Japan) being maintained on mechanical
ventilation for prolonged periods ofter satisfying neurological
criteria for death and yet not regaining brain function, This
history tells us that the diagnostic standord for death
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* Table 6. Essent'iaig_cofﬁpunent:é =ﬁa'rj‘the_ dlué’hds{is-éf: d'euth'i.lsiri'g-neurologicuij.fé_rlt_e'riq

Component

Explanation

{1} An established aetiology capable of causing structural domage to
the brain which has led to the irreversible loss of the capacity for
cansciousness combined with the irreversible loss of the capacity ta
breathe

{2) An exclusion of reversible conditions capable of mimicking or
confounding the diagnasis of death using neurclogical eriteria

{3) A clinical examination of the patient, which demonstrates profound
coma, apnoea ond absent breinstem reflexes

There should be no doubt that the patient's condition is due to irreversible -
brain damage of known geticlogy :
With same diagnoses a more prolonged period of continued dlinical
observotion and investigation is required ta be confident of the
irreversible nature of the prognosis, e.g. anoxic brain injury, isolated
brainstem lesions (in the UK}

Pharmaceutical agenis (both cerebral depressant and neuromuscutar},

and temperature, cardiovascular, endocrine and metabolic disturbances,
which might be contributing to the uncensciausness and apnoea, must : -/

be excluded

The patient must have a persisting Glasgow Coma Score of 3 -
demonstrating the functional loss of the reticuiar activating system and .-
any other centres of conscieusness :
A farmal apnoea test demonstrating the lack af the capacity ta breathe,
and thereby the functional loss of the respiratory centres located in and -
associated with the medulla oblongata. The apnoea test is preferably
carried out after the exomination of brain stem reflexes :
The cranial nerves (with the exception of 1, 1T and the spinal component :
of XI} originate in the brainstem and the demonstration of their
functionol loss canfirms the widespread damage to the brainstemond by .
association, the reticular activating system and medufla obtengata. All of :
the foliowing brainstemn derived cranial nerve reflexes are examinable
and must be demanstrated to be absent:

« Pupils should be fixed in diameter and unresponsive to light {Crania
Nerves I, I1IT)

Nystagmus or any eye mavement should not accur when each e
is instilled with ice cold water. Each ear drum should be clearly

visualized befare the test {Vestibulo-acular reflex—Cranial Nerves :

11, 1v, VI, VI

There should be no carneal reflex (Cranial Nerves W, VII)

There should be no facial or limb movement when supraorbital
pressure is applied (Cranial Nerves V, VII)

There should be ne gag reflex following stimulation to the posteriar :

pharynx or cough reflex following suction catheter passed into the j‘

trachea (Cranial Nerves IX,X)

confirmed using neurological criteria is safe. Certain
well-publicized reports of supposed survival after a diagnosis
of ‘brain death’ have reflected either a misunderstanding of
the concept’> 7> or a failure to follow criterio such as
those outlined in this paper.” 1

These three case reports emphasize the obsolute
importance of the preconditions required for a diagnesis of
death using neurological criteria. These include establishing
an aetiology capable af causing structural damage to the
brain sufficient to result in the irreversible loss of the capacity
for consciousness combined with the irreversible loss of the
capacity to breathe; and an exclusion of reversible conditions
capable af mimicking or confounding the diagnosis of death
using neurclogical criterio. ‘

It is well known that a longer period of observation is
required to establish irreversibility in the face of anoxic
ischaemic brain injury and especially now that therapeutic

i20

hypothermia is being applied more commeonly, though the
appropriate length for this extended cbservation remains

unclear.®  If there is any doubt over the irreversibility of

the brain injury, the clinician should observe the patient for
an extended periad or use a cerebral blood flow investigo-
tion, to clearly establish irreversibility.

The role of confirmatory investigation

Confirmatory investigations are not rautinely required in
most jurisdictions far the diagnosis of death using neura-
tagical criteria,® 1@ ' 31 77 though in some cauntries they
are requited by law.”® They may be useful however where it
is not possible to fully satisfy the ‘Essential Components for
the Diagnosis of Death using Neurological Criteria’ {Table 5).
For example, where a primory metabalic or pharmacalogical
derangement cannct be ruled out, or in cases af high cervical

968
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cord injury preventing the formal assessment of the irrevers-
ible loss of the capacity to breathe secondary te functional
and structural damage to the brainstem, or if extensive
facial injuries prevent a full neurolagical exominotion of the
brainstem reflexes. In such cases, confirmatery investigation
may reduce uncertainty, facilitate a mare timely diognosis of
degth, ar ossist in the diagnosis of complex cases as
discussed obove.

Any investigation should always be considered as addition-
ol to a full clinical assessment of the patient, conducted to
the best of the clinician’s ability in the given citcumstances.
The clinician must take into account the patential for etror
and misinterpretatian with oll the known confirmatory investi-
gations, especiolly by investigatars with limited experience in
their use and because the investigations are often: being
utilized in difficult clinical circumstances.®? 2 %% A compatrison
of confirmatory investigations in common use internotionally
is given in Table 9,58 20 34 79 81-63 w

The use of confirmaotory tests to demanstrate the lass of
bioelectricol activity in the broin, particularly the EEG, is
often prablematic. 1t is in the very conditions where con-
firmatory investigation moy be useful, such as where o
primary metabalic or pharmacalogical derangement connot
be ruled out, where the EEG is least helpful.” The cammeon
techniques used ta demonstrate complete cessation of cere-
bral circulation include four vessel cerebral ongiography (the
gold standard), CT angiogrophy, MR angiography, rodia-
nuclide imaging, and transcranial doppler. The latter suffers
from significant operatar dependence. If these investigatians
demonstrote residual cerebrol circulotion, a langer clinicol
cbservation period or a repetitian of the test will be required
to establish the diagnosis.

Brainstem vs whote brain formulations of ‘brain death’

The irreversible loss of consciousness combined with the irre-
versible lass of the capacity to breathe can all be accounted
for by structural damoge to the broinstem. As has been
shown obove, demonstration af structural and functional
domoge to the brainstem is essential to the neurolagicol
criterio for confirming death and essential to every country’s
current guidelines and proctice, :

The UK, Indian, and Canadian practices are similar in
accepting a determination based on brainstem functian.® ** #*
In many other parts of the warld, the diognosis of deoth
using neurological criteria is based on a whole brain concept,
which suggests a loss of all functions of the broin, % ! This dif-
ference in internatianal practice is less than it first appears.
Diagnasing death using neurolegical criterio in isalated brain-
stem injuries is extremely rare because such canditions are
rare and present considerable uncertainty with regards to irre-
versibility (an essential companent of neuralagical criteria). In
other cauntries, despite having awhale brain concept of death,
a clinical examinatian {virtually identical around the warld) is
usually all that is required for the diagnosis, provided the
usual preconditions are satisfied and the cetialagy of the
structuraldomage to the brainis not isalated to the brainstem,

The preservation of spinal, autonomic, and integrative
bodily function

The preservation of spinal and autonomic (cardiovasculor)
function and reflexes after the diagnasis of death using
neurological criterla hos led to concern by some clinicians
that this residual function represents evidence for continued
or potentiol consciousness.*® * There is overwhelming
evidence that continued spinal cord activity, including
complex withdrawal movements, is possible and indeed
expected after a diognosis of death using neurolagical
criterio.®® 8 87 #8 | jkewise, there is increasing knowledge
regording the complex integration of the autanomic
nervous system at the spinal cord level, including cardiovas-
cular responsiveness to peripheral stimulation.®®~%* The con-
tinued secretian of pituitory harmones observed in some
coses of confirmed “brain death’ is not a surprise, since ona-
tomically the posteriar pituitory and, to a lesser degree the
anterior pituitary {indirect partial supply via short portal
vessels), is suppled by the inferior hypaphysial ortery,
which is extra-duyal in origin,1? 20 34-%7

EEG monitaring during organ retrieval has failed to dem-
onstrate any cerebral octivity during argan retrieval®® and
ony ‘angesthesia’ during orgon retrieval is far the mainten-
ance of physiologic stability, neurcmuscular black, ond
possibly ischaemic precanditianing of the retrieved organs,
not for the benefit of the deceased patient.*®

Phitosaphical and religious criticism

Critics of neurological criteria far the diognasis aof human
death fall into three brood groups:

(i) those who wish to see the abondonment of the dead
donar rule {persons must be dead befare their argans
ore taken), far the apparent purpase of expanding the
patential donor poal to include thase in minimal
conscious states or at the end of life;*%°~1%%

(i} those who hold to the philosophical belief that loss af

personhood equates to human death, semetimes

referred to as a higher brain concept of brain death,
which would aliow donation fram petients in vegeta-
tive stotes or with anencephaly;*® *** and

thase wha believe thot locating human death ta func-

tians in the broin is reductionist and daes not occord

the body sufficient dignity.!? %1% Many religious
writers fall inta this latter category.

Git

)

We believe the neuralogical criteria, as autlined abave, repre-
sent international practice in which the medical prafession
and the public can have complete confidence, ‘In campari-
san the diagnosis of vegetative states fails ta satisfy bath a
timely diognosis and a specific one, and na robust criteria
exist far the irreversible loss of personhoad”.

Conclusions

Criteria are best understood as pragmatic deductions of the
truth, a truth that we can never fully know in medicine
because our knowledge ond understanding is always
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increasing. This shoutd not make us feel wary about using cri-
teria to make diagnoses even in such impertant areas as
deoth. Criteria are the foundatian of all diognoses, from myo-
cardial infarction to microbiology. One should however be
always mindful of a diagnostic criterion’s sensitivity and spe-
cificity. The criteria we use to diognose humon deoth, which
demonstrate the irreversible loss of the capacity for con-
sciousness combined with the irreversible loss of the capacity
to breathe, hove an unequalled specificity in modern medi-
cine. This is just as well, as this is the standard expected by
society.

Using either somatic, circulatory, or neurological criteria to
diagnose death as outlined above, the medical practitioner
can be sure that, in 2012, he or she is maintaining an
exemplary standard by using criterfa that are internatianal,
ethically substantiol, and supparted by sound scientific and
physiological rationale, )
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Does 1 through 10, inclusive, ) h '
)
)

Defendants.

Plaintiff,
" ) NOTICE OF ERRATA;
Plaintiffs, ; DECLARATION OF KEVIN SNIDER
)

(1022 of 1117)

977




© 00 ~N oo o b~ O w N P

N NN N N N N N DN B PP R R R R R R e
©®o N o 008 W N P O © O N oo o~ wWw N P O

(1023 of 1117)

Case: 17-17153, 01/29/2018, ID: 10741930, DktEntry: 5-5, Page 186 of 280

Case 2:16-cv-00889-KIM-EFB Document 13 Filed 04/29/16 Page 2 of 2

NOTICE OF ERRATA
TO THE COURT AND THE ATTORNEYS OF RECORD:
Please take notice that an attachment is missing from Court Document 3 in the
above-encaptioned case as more fully described in the declaration immediately
below.
DECLARATION OF KEVIN SNIDER
I, Kevin Snider, declare as follows:

1. | am an attorney admitted to this Court and serve as counsel of record
in the above-encaptioned case. If called upon, | could and would testify truthfully, as
to my own personal knowledge, as follows:

2. On April 28, 2016, | caused to be filed the Declaration of Alexandra
Snyder (Court Document 3). Said declaration was filed in support of the application
for a temporary restraining order.

3. Ms. Snyder’s declaration lists three documents, including the
Declaration of Angela Clemente. All three documents were to be attached to Ms.
Snyder’s declaration. Upon review of the file, | have discovered that Ms.
Clemente’s declaration was apparently not attached. This was done in error.

4. Accompanying this declaration is a true and correct copy of the above-
described missing declaration.

| declare under penalty of perjury under the laws of the State of California that
the foregoing is true and correct. Executed this 29th day of April, 2016, County of
Sacramento, City of Ranch Cordova, California.

S/ Kevin Snider
Kevin Snider, attorney for Plaintiffs
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DECLARATION OF ANGELA CLEMENTE

I, Angela Clemente, declare and state the following:

1.

| am currently leading the coordination of the transfer of care for Israel Elijah
Stinson’s transfer from Roseville Kaiser Woman and Children’s Center to a home
setting that will be medically equipped for his specialized needs located in New
Jersey.

. lam a Forensic Intelligence Analyst/Congressional Consultant and Paralegal

with twenty years experience in Pathology, Clinical Laboratory and Emergency
Medicine. | have worked extensively on cases with severe brain injuries.

Since 2008 | have been the leading coordinator in the United States for this type
of delicate and specialized transfer of care specifically handling the state to state
transfers of adults and children with varying degrees of medical fragility to include
a vast majority of our patient-clients who have been given the criteria of “brain
death.”

| became aware of and urgently requested to help with this case on Wednesday
April 20, 2016 at around 12:30am and the following day | enlisted my team of
highly skilled medical and legal experts.

We immediately put in place a Medical Life Flight on standby that is able to
accommodate the intensive medical needs of Israel. The medical life flight can
accommodate 1-2 family members, the patient and up to three medical
professionals for his care. The flight includes ground transportation both from the
releasing facility to the Medical Life Flight and then by ground ambulance to the
receiving home for long term care.

Our team is also helping the family and their attorney in coordinating and
implementing a long-term care plan that will help them in transitioning to New
Jersey for their permanent residency. This comprehensive plan will include
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providing Israel and his immediate family with consulting services that will help
them to receive expedited medical benefits, certified and licensed medical staff
that will be needed for this child’s immediate care upon arrival, coordinating help
with providing his in-home medical equipment, housing and transportation needs
for the family and any additional social service type of programs needed for this
family.

7. Itis most imperative for this child’s well being that the family not have any
barriers for their child’s current medical needs to transition into a smooth and
coordinated release from Roseville Kaiser Woman'’s and Children’s center.

8. The current time provided to me in coordinating this complex type of transfer
(which I have handled throughout the United States for years) is severely
compromised because of the extremely limited time barrier. This type of
coordinated effort would require at minimum 7 to 10 business days and an effort
on the releasing hospital’s part for the medically appropriate procedures needed
for transfer of care for this patient.

9. We are willing to assist this family with the full scope of our services and continue
the coordinated effort but given our experience with our previous cases that have
the “brain death” determination it is imperative that the family be provided
appropriate time for our team to coordinate this as we would in all other cases of
similarly complex nature.

| declare under penalty of perjury that the foregoing information is true and correct.
Executed this 27th day of April, 2016 under penalty of perjury pursuant to the laws of

the State of California.
%&Z& Ot rrerZe.

Angela Clemente
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Kevin T. Snider, State Bar No. 170988

Counsel of record

Michael J. Peffer, State Bar. No. 192265
Matthew B. McReynolds, State Bar No. 234797
PACIFIC JUSTICE INSTITUTE

P.O. Box 276600

Sacramento, CA 95827

Tel. (916) 857-6900

Fax (916) 857-6902

Email: ksnider@pji.org

Attorneys for Plaintiffs
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

. ) Case No.: 2:16-cv-00889
Jonee Fonseca, an individual parent

and guardian of Israel Stinson, a minor, )

Plaintiff, ) NOTICE OF SUPPLEMENTAL
olaintifs ) EVIDENCE: AVAILABILITY OF
' ) PLAINTIFF, JONEE FONSECA, TO
) TESTIFY

V.

Kaiser Permanente Medical Center ; _
Roseville, Dr. Michael Myette M.D. and ) Date:  May 2, 2016

: . Time: 1:30 p.m.
Does 1 th h 10, incl ,
0es roug inclusive ) Ctrm: 3 . ”
Hon.:  Kimberly J. Mueller
Defendants. ; y

NOTICE OF AVAILABILITY OF PLAINTIFF TO TESTIFY
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TO THE COURT AND PARTIES OF RECORD:

Please take notice that the Plaintiff, Jonee Fonseca, will be present and
available to testify at the hearing scheduled for May 2, 2016, in Courtroom 3 before
the honorable Kimberly J. Mueller.

In addition to any testimony that the Court may allow, Ms. Fonesca will be
available to authenticate two videos of her son, Israel Stinson, taken after his
placement on life support. Said videos can be viewed at:
https://youtu.be/BhgGSjbb08Y

https://lyoutu.be/Zk6XvuM 4Uw

S/ Kevin Snider
Kevin Snider, attorney for Plaintiffs

NOTICE OF AVAILABILITY OF PLAINTIFF TO TESTIFY

-2-
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

JONEE FONSECA, an individual parent Case No. 2:16-cv-00889-TLN-EPG
and guardian of ISRAEL STINSON, a
minor Plaintiff, ORDER

Plaintiffs,
v.
KAISER PERMANENTE MEDICAL
CENTER ROSEVILLE, DR. MICHAEL
MYETTE M.D. and DOES 1 through 10,

inclusive,

Defendants.

Pursuant to Rule 65(b) of the Federal Rules of Civil Procedure, Plaintiff Jonee Fonseca,
an individual parent and guardian of Israel Stinson, a minor, (“Plaintiff”) filed an application for a
temporary restraining order and injunctive relief. (ECF No. 1.)

“A plaintiff seeking a preliminary injunction must establish [1] that he is likely to succeed
on the merits, [2] that he is likely to suffer irreparable harm in the absence of preliminary relief,
[3] that the balance of equities tips in his favor, and [4] that an injunction is in the public interest.”
Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 20 (2008). A plaintiff must “make a showing

on all four prongs” of the Winter test to obtain a preliminary injunction. Alliance for the Wild

Rockies v. Cottrell, 632 F.3d 1127, 1135 (9th Cir. 2011). In evaluating a plaintiff’s motion for
1
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preliminary injunction, a district court may weigh the plaintiff’s showings on the Winter elements
using a sliding-scale approach. Alliance for the Wild Rockies v. Cottrell, 632 F.3d 1127, 1135
(9th Cir. 2011). A stronger showing on the balance of the hardships may support issuing a
preliminary injunction even where the plaintiff shows that there are “serious questions on the
merits . . . so long as the plaintiff also shows that there is a likelihood of irreparable injury and
that the injunction is in the public interest.” Id.

Here, although the Court has not yet determined whether a substantial likelihood of
success on the merits of its claims exists against Defendants Kaiser Permanente Medical Center
Roseville, Dr. Michael Myette, and DOES 1-10 (“Defendants”), the Court finds that Plaintiff has
demonstrated that, without an order from this Court, she will suffer irreparable harm and that the
balance of hardships strongly favors Plaintiff. Accordingly, the Court finds that it is in the public
interest to issue a temporary restraining order until such time as the Court may hold a hearing on
this matter. The Court hereby ORDERS the parties to appear before this Court on MONDAY,
MAY 2, 2016 AT 1:30 p.m. for a hearing on this matter.

The Court hereby further ORDERS as follows:

a. Defendants shall be restrained from removing ventilation from Plaintiff Israel
Stinson;

b. Defendant Kaiser Permanente Medical Center Roseville shall continue to be
legally responsible for Plaintiff Israel Stinson’s care and treatment;

c. Defendant Kaiser Permanente Medical Center Roseville shall continue to provide
cardio-pulmonary support as is currently being provided;

d. Defendant Kaiser Permanente Medical Center Roseville shall provide medications

currently administered to Plaintiff Israel Stinson;

e. Defendant Kaiser Permanente Medical Center Roseville shall continue to provide
nutrition to Israel in the manner currently provided to the extent possible to
maintain Israel’s stability, given his present condition.

/1
/1
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These orders shall remain in effect until the conclusion of the hearing on this matter, scheduled

for Monday, May 2, 2016 at 1:30 p.m. before this Court.

IT IS SO ORDERED.

Dated: April 28, 2016
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Kevin T. Snider, State Bar No. 170988

Counsel of record

Michael J. Peffer, State Bar. No. 192265
Matthew B. McReynolds, State Bar No. 234797
PACIFIC JUSTICE INSTITUTE

P.O. Box 276600

Sacramento, CA 95827

Tel. (916) 857-6900

Fax (916) 857-6902

Email: ksnider@pji.org

Attorneys for Plaintiffs

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

o ) Case No.:
Jonee Fonseca, an individual parent

and guardian of Israel Stinson, a minor, )

Plaintiff,
) DECLARATION OF ALEXANDRA
I ) SNYDER REGARDING NOTICE TO
Plaintiffs,
) OPPOSING COUNSEL

V.

Kaiser Permanente Medical Center
Roseville, Dr. Michael Myette M.D. and
Does 1 through 10, inclusive,

N N N N N N N

Defendants.

DECLARATION OF A. SNYDER
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DECLARATION OF ALEXANDER SNIDER
I, Alexander Snyder, declare as follows:

1. | am an attorney admitted to the State Bar of California (SL# 252058),
and am not a party to the above-encaptioned case.

2. | served notice of an ex parte petition for a temporary restraining order
in the case of Israel Stinson, a minor ISRAEL STINSON, by and through JONEE
FONSECA, his mother, v. Kaiser Permanente Medical Center Roseville, Dr.
Michael Myette M.D. and Does 1 through 10, inclusive, case nhumber S-CV-
0037673 to opposing counsel by email at 3:24 pm on Thursday, April 28, 2016.

3. Jason Curliano replied to the email indicating that he received notice of

the petition.

| declare under penalty of perjury under the laws of the State of California that
the foregoing is true and correct. Executed this 28th day of April, 2016, County of

Placer, City of Roseville, California.

S/ Alexander Snyder
Alexander Snyder, Declarant

DECLARATION OF A. SNYDER
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Kevin T. Snider, State Bar No. 170988

Counsel of record

Michael J. Peffer, State Bar. No. 192265
Matthew B. McReynolds, State Bar No. 234797
PACIFIC JUSTICE INSTITUTE

P.O. Box 276600

Sacramento, CA 95827

Tel. (916) 857-6900

Fax (916) 857-6902

Email: ksnider@pji.org

Attorneys for Plaintiffs
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

o ) Case No.: 2:16-00496
Jonee Fonseca, an individual parent

and guardian of Israel Stinson, a minor, )
Plaintiff EX PARTE APPLICATION FOR A
’ ) TEMPORARY RESTRAINING
Plaintiffs ) ORDER TO ENJOIN DEFENDANTS

) FROM ENDING LIFE SUPPORT;

V. MEMORANDUM IN SUPPORT

Kaiser Permanente Medical Center
Roseville, Dr. Michael Myette M.D. and
Does 1 through 10, inclusive,

N N N N N N N

Defendants.

[PROPOSED] ORDER GRANTING TRO

-1-
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TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD IN THIS ACTION

YOU ARE HEREBY NOTIFIED thaton April 2016 ,at___ , orassoon
thereafter as this matter may be heard in Courtroom __ of the United States
District Court, Eastern District of California, located at 501 | Street, Sacramento,
CA , Plaintiff JONEE FONSECA will hereby move this Court ex parte for a
temporary restraining order restraining Defendant KAISER PERMANENTE
ROSEVILLE MEDICAL CENTER—WOMEN AND CHILDREN’S CENTER and
DR. MICHAEL MYETTE from removing life support for the minor Israel Stinson
and request for provision of nutrition and other medical treatment to optimize his
physical condition, while the Court makes its ruling. Plaintiff also seeks an order
compelling placement of a tracheostomy tube and gastric feeding tube into Israel
Stinson so that he can be provided proper respiratory support and nutrition and so
that he can meet the conditions required for transfer to another facility.

This application is made pursuant to Federal Rules of Civil Procedure Rule
65(b) and U.S. Dist. Court, Northern District of California, Local Rule 65-1. The ex
parte relief requested is appropriate because, absent an injunction prohibiting

Defendants from proceeding with ending life support measures, Defendants are
going to terminate Israel Stinson’s ventilator support at on April 28, 2016, thereby
leading to the inevitable, and immediate, cessation of the beating of Israel’s heart.
Plaintiff will likely suffer irreparable harm in that her son will die, whereas the only
harm to Defendants will be the resulting continuation of the status quo of allowing
the minor to remain on life support.

Further, Plaintiff has a likelihood of succeeding on the merits of her case
because, inter alia, Defendants proposed action, i.e., removal of cardio pulmonary
support, over the objection of Jonee Fonseca, the health care decision maker for her

minor child Israel based upon the classification of Israel as brain dead pursuant to

[PROPOSED] ORDER GRANTING TRO
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California Health and Safety Code 7180 &7821 and against her religious principals,
Is unconstitutional in so far as it interferes with Plaintiff s exercise of her rights to
freedom of religion under the first amendment and interference with her privacy
rights under the Fourth and Fourteenth Amendments recognized rights to privacy in
health care decisions and determination over ones medical treatment. The Plaintiff is
actively seeking alternate arrangements for her daughter and failure to institute a
TRO and Injunction will make the matter moot as Israel Stinson will cease to have a
heart beat and will have expired. Also, the public interest will be served, as granting
this Temporary Restraining Order will allow the public to have a clear
understanding as o the rights of a parent to continue mechanical support of the life
of a loved one as defined by their religious beliefs.

Counsel for Plaintiff properly provided Defendant KAISER PERMANENTE
ROSEVILLE MEDICAL CENTER—WOMEN AND CHILDREN’S CENTER,
and DR. MYETTE with ex parte notice pursuant to Federal Rules of Civil Procedure

Rule 65(b)(1 ).

This ex parte application is made pursuant to Federal Rules of Civil
Procedure Rule 65(b) and U.S. Dist. Court, Northern District of California, Local

Rule 65-1, and is based upon this notice, the attached memorandum of points and

authorities, the attached Declaration of Christopher Dolan, the complete records,
pleadings, documents and papers on file, and upon such other matters which may

properly come before this Court at the hearing of this application.

Dated: April 28, 2016
/S/ Kevin Snider
Kevin T. Snider
Attorney for Plaintiffs

[PROPOSED] ORDER GRANTING TRO

-3-

990




© 00 ~N oo o b~ O w N P

N NN N N N N N DN B PP R R R R R R e
©®o N o 008 W N P O © O N oo o~ wWw N P O

(1036 of 1117)
Case: 17-17153, 01/29/2018, ID: 10741930, DktEntry: 5-5, Page 199 of 280

Case 2:16-cv-00889-KIM-EFB Document 7 Filed 04/28/16 Page 4 of 9

MEMORANDUM OF POINTS AND AUTHORITIES
I. INTRODUCTION

On April 1, 2016, two-year old Israel Stinson was taken to the emergency room
for symptoms of asthma. The following day, while in the hospital, Israel had another
asthma attack, followed by cardiac arrest. He is now on life support at Defendant’s
hospital.

Initially, a TRO was obtained in the Superior Court of the State of California for
the County of Placer. The honorable Michael Jones issued and extended a temporary|
restraining order requiring that the Defendant continue to provide ventilator support
and maintain the status quo of medical treatment through April 29, 2015. After such
time the Hospital is free to remove the ventilator support from Israel Stinson and,
without such support, his heart will cease beating.

Prior to the filing of this action Plaintiff's Counsel informed Defendant that the
family is
undertaking efforts to locate an alternate placement for Israel so that he can be
removed from the facility. Plaintiff is currently awaiting response from several
facilities. Plaintiff has asked her son’s health care providers to provide continued
ventilator support, nutritional support, a gastric feeding tube, tracheostomy tube, and
other medical support to optimize Israel’s chances for survival. Those health care

providers have refused to do so and have indicated an intent to withdraw said

[PROPOSED] ORDER GRANTING TRO
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support at the expiration of the State issued TRO on Friday, April 29, 2016 after
9:00 a.m.
Il. LEGAL DISCUSSION

A. Federal Law Authorizes the Relief Requested.

“The purpose of a temporary restraining order is to preserve an existing situation
in status quo until the court has an opportunity to pass upon the merits of the
demand for a preliminary
injunction.” (Pan American World Airways, Inc. v. Flight Engineers' Int'! Assoc.
(2nd Cir.1962) 306 F.2d 840. 842.) Federal Rules of Civil Procedure Rule 65(b)(I)
permits a temporary restraining order to be granted ex parte if:

(A) Specific facts in an affidavit or a verified complaint clearly show that

immediate and irreparable injury, loss, or damage will result to the movant

before the adverse party can be heard in opposition; and

(B) The movant's attorney certifies in writing any efforts made to give notice

and the reasons why it should not be required.

A temporary restraining order is appropriate if there is proof of: (1) a
likelihood of success on the merits; (2) a substantial threat that plaintiff will suffer
irreparable injury if the injunction is denied; (3) the threat of injury outweighs any
damage the injunction might cause defendant, and (4) the injunction will not

disserve the public interest. ( See Sugar Busters. LLC v. Brennan ( 5 Cir.1999) 177

[PROPOSED] ORDER GRANTING TRO
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F.3d. 258. 265; CityFed Fin'! Corp. v Office o{ Thrift Supervision (DC Cir. 1995)
588 F.3d. 738. 746.)

B. Plaintiff Will Suffer a Great Or Irreparable Injury Before This Matter
Can Be Heard On Notice Motion.

Absent an injunction, 2-year old Israel Stinson will be taken off life-support
immediately by the Defendants. There can be no greater irreparable harm than
death.

This is even more troublesome when Plaintiff is exploring viable options to
continue life support outside Defendants’ facility. Plaintiff has reserved a life flight
to transport her son to a suitable hospital anywhere in the country. She has also
made arrangements for a home care treatment plan with a neurologist and
pediatrician. Efforts to transfer Israel have been complicated because the hospital
refuses to perform the procedures (tracheostomy and gastrostomy) that would
facilitate a transfer to either home care or a “step down” hospital placement.

C. Plaintiff Will Succeed On the Merits of Her Case

The Ninth Circuit Court of Appeals provides that only a reasonable
probability of success is required to support a preliminary injunction. (Gilder v.
PGA Tour, Inc. 936 F2d 417, 422 (9th Cir. 21 1991).) In fact, a "fair chance on the
merits" is sufficient for preliminary injunction purposes. (See Johnson v. Cal State
Fort of Accounting, 72 F. 3d 1427, 1429 (9th Cir. 1995).) The trial court may give

even inadmissible evidence some weight, when doing so serves the purpose of

[PROPOSED] ORDER GRANTING TRO
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preventing irreparable harm before trial. ( See Flynt Distributing Co. Inc. v. Harvey.
734 F.2d 1389, 1394 (9" Cir. 1984).)

At the very least, the Plaintiff enjoys a "fair chance" of success on the merits,
if not a
reasonable possibility of prevailing.

Further, "Though it is not apparent from the face of 28 U.S.C. § 2284(b)(3),
some courts have emphasized that a temporary restraining order will issue only
when the party seeking it is likely to succeed on the merits. . .. This court thinks that
the better-reasoned view, however, is that the likelihood of success on the merits
should be a minor factor, especially where the potential injury is great." (Palmigiano
v. Travisono, 317 F. Supp. 776, 787 (D.R.l. 1970). Here, the hospital seeks to
proceed unilaterally with ending his life without an opportunity for the only Court
with Jurisdiction considering whether or not the Constitution has been violated in a
situation where a little boy has been rendered gravely injured.

D. The Threatened Injury Outweighs any Damage That the Injunction
Might Cause to Defendants.

A balancing of the relative hardships on the parties favors granting the requested
temporary restraining order. There is absolutely no damage that the Defendants can
claim that would override improperly ending life-support measures on 2-year old

Israel. Further, because Plaintiff seeks to discharge her son to an alternate

[PROPOSED] ORDER GRANTING TRO
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environment there is absolutely no legitimate argument Defendants can make
regarding damages they will suffer.

E. The Public Interest is Served by Allowing Plaintiff's Claims to be Fully
Heard.

The issues raised in Plaintiff s Complaint and in this restraining order are matters
of great public concern as indicated by the amount of media coverage which has
been generated by this case. This is an issue of first impression; does a parent, once
a legal determination of brain death is made, lose all rights concerning the care to be
provided to their child whose heart still beats assisted by a ventilator. Does a parent
of such a child have a right to object and resist a hospital's decision to withdraw life
support over and against her objections and religious beliefs? Does the proposed
conduct of the Defendant's violate the rehabilitation act and/or the ADA? How
much time should a family be provided to locate alternate arrangements that are
consistent with their religious beliefs?

F. Plaintiff Should Not Be Required to Post a Security Bond as Defendant
Would Suffer No or Little Injury as a Result of the Institution of the
Temporary Restraining Order

Though Federal Rules of Civil Procedure Rule 65(c) asks courts to require a
security bond in conjunction with a temporary restraining order, courts are given

wide discretion in the form the

[PROPOSED] ORDER GRANTING TRO
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bond may take. (Continental Oil Co. v. Frontier Refining Co., (10th Cir. 1964) 338
F.2d 780. 783.)

In fact, in situations where the likelihood of harm to defendant is small, courts
are not obliged to require a bond to be issued at all. (Id.) Presently, the only harm
that would come to Defendants should the temporary restraining order be granted
would be the minimal cost continuing life-support measures.

I11. CONCLUSION

Based on the foregoing, Plaintiff respectfully requests that this Court issue a

temporary restraining order and an order to show cause why a preliminary

injunction should not be issued against Defendants as detailed herein.

Dated: April 28, 2016
/S/ Kevin Snider
Kevin T. Snider
Attorney for Plaintiffs

[PROPOSED] ORDER GRANTING TRO

-0-

996




O 0 N OO A W N~

N NN NN NN NN NN - 2 B 2 2 2R
O 00 N O A WN O W OO N U, W N O

(1042 of 1117)

Case: 17-17153, 01/29/2018, ID: 10741930, DktEntry: 5-5, Page 205 of 280

Case 2:16-cv-00889-KIM-EFB Document 7-1 Filed 04/28/16 Page 1 of 2

FILED

Superior Court of California
County of Placer

APR 14 2016

Jake Chatters
Executive Officer & Clerk

C&(g oza, Deputy

SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF PLACER

ISRAEL STINSON by and through Case No.: S-CV-0037673

JONEE FONSECA, his other
ORDER ON EX PARTE APPLICATION
Petitioner; E(F){F[{)EEMPORARY.RESTRAINING

NEXT HEARING:
UC DAVIS CHILDREN'S HOSPITAL,; 3%‘:} ;..?1,‘,‘.2016
KAISER PERMANENTE ROSEVILLE Department 43
MEDICAL CENTER-WOMEN AND
CHILDREN'S CENTER,

Defendants

V.

Petitioner and applicant Jonee Fonseca has applied for a temporary
restraining order directed to Kaiser Permanent Roseville Medical Center—
Women and Children's Center concerning medical care and intervention
provided to her son Israel Stinson. The court convened a hearing on the
application at which Ms. Fonseca and her counsel, Alexandra Snyder, Esq.,
appeared. Various representatives from Kaiser including Katherine Saral,
Esqg., and Madeline Buty, Esq., appeared by phone.

The court orders as follows:

(1) The application for temporary restraining order is set for hearing

-] =
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April 15, 2016, 9:00 a.m., in Department 43 of this court, the Hon. Michael
W. Jones, presiding. Department 43 is located at the Hon. Howard G.
Gibson Courthouse, 10820 Justice Center Drive, Roseville, in the Santucci
Justice Center.

(2) Pending further order of the court, respondent Kaiser is ordered
to continue to provide cardio-pulmonary support to Israel Stinson as is
currently being provided. D

(3) Pending further order of the court, respondent Kaiser is ordered
to continue to provide medications currently administered to Israel;
however, physicians or attending staff may adjust medications to the extent
possible to maintain Israel's stability, given his present condition.

IT IS SO ORDERED.

DATED: April 14, 2016 ﬁ/f&ﬁ
-~ Alan V. Pineschi
Judge of the Superior Court
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FELED

Superior Court of California
County of Placer

APR 15 2016

SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF PLACER

ISRAEL STINSON by and through Case No.: S-CV-0037673

JONEE FONSECA, his mother
ORDER ON EX PARTE APPLICATION
Petitioner; g%%gEMPORARY RESTRAINING

NEXT HEARING:
UC DAVIS CHILDREN'S HOSPITAL; sp({(I)I g.%',LZOIG
KAISER PERMANENTE ROSEVILLE Department 43
MEDICAL CENTER-WOMEN AND
CHILDREN'S CENTER,

Defendants

V.

Petitioner and applicant Jonee Fonseca has applied for a temporary
restraining order directed to Kaiser Permanent Roseville Medical Center—
Women and Children's Center concerning medical care and intervention
provided to her son Israel Stinson. An initial TRO was granted April 14,
2016, and further proceedings were set for April 15, 2016, 9:00 a.m., in
Department 43, the Hon. Michael W. Jones, presiding.

The April 15 hearing was conducted as scheduled. Ms. Fonseca and
Nathaniel Stinson, minor's father, appeared with Alexandra Snyder, Esq.

Drexwell M. Jones, Esq., appeared for Kaiser along with Dr. Michael Myette.
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After consideration of the information and argument presented, the

court orders as follows:

(1) The temporary restraining order issued previously is extended to
April 22, 2016, 9:00 a.m., or further order of this court, with additional
orders as follows:

(a) Respondent Kaiser is ordered to continue to provide cardio-
pulmonary support to Israel Stinson as is currently being provided.

(b) Respondent Kaiser is ordered to continue to provide
medications currently administered to Israel; however, physicians or
attending staff may adjust medications to the extent possible to
maintain Israel's stability, given his present condition.

(c) Respondent Kaiser is ordered to continue provision of
nutrition to Israel in the manner currently provided to the extent
possible to maintain Israel's stability, given his present condition.

(2) The application for temporary restraining order is set for further
hearing April 22, 2016, 9:00 a.m., in Department 43 of this court,

IT IS SO ORDERED. W/J %/
DATED: April 15, 2016 :

Hon. Michael . Jon
Judgé€ of the Superjg@r Court
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FILED

Superior Court of California
County of Placer

APR 27 2016 ;-9

Jake Chatters
Executive Ofiicer &

By: K. Harding, Deputy

SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF PLACER

ISRAEL STINSON by and through Case No.: S-CV-0037673
JONEE FONSECA, his mother
ORDER AFTER HEARING
Petitioner;
NEXT HEARING:
V.

April 29, 2016
UC DAVIS CHILDREN'S HOSPITAL; 9:00 a.m.

Department 43
KAISER PERMANENTE ROSEVILLE
MEDICAL CENTER-WOMEN AND
CHILDREN'S CENTER,

Respondent

Petitioner and applicant Jonee Fonseca has applied for a temporary
restraining order directed to Kaiser Permanent Roseville Medical Center—
Women and Children's Center concerning medical care and intervention
provided to her son Israel Stinson. TRO proceedings were previously heard
April 14, 15 and 22, 2016.

A continued hearing was held April 27, 2016, in Department 43, the
Hon. Michael W. Jones, presiding. Ms. Fonseca and Nathaniel Stinson,
minor's father, appeared with Alexandra Snyder, Esq. Jason J. Curliano,

Esg., and Drexwell M. Jones, Esq., appeared for Kaiser Foundation
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Hospitals. At the court's request Roger Coffman, Esq., Senior Deputy
County Counsel for Placer County was also present, representing the Placer
County Public Guardian. Richard Robinson and Laura Moreno,
representatives of Kaiser, were also present.

Having considered the argument of and information provided through
counsel, including declarations and other writings offered by Ms. Fonseca
and Mr. Stinson, the court makes the orders which follow. These orders are
made to implement the Health and Safety Code section 1254.4 reasonably
brief period of accommodation for Israel's family.

It is ordered that:

(1) Jonee Fonseca and Nathaniel Stinson shall be afforded an
additional brief opportunity to transfer Israel Stinson to a medical facility
agreeable to the parties, which facility has agreed to admit Israel;

(2) Transportation of Israel to the facility referred to in preceding
paragraph (1) shall be by Air Care 1 or another transportation service
agreeable to the parties;

(3) Kaiser will cooperate with and facilitate Israel's transfer and will
take necessary steps, in the ordinary course, to prepare Israel for transport,
and will transfer care and support of Israel to Air Care 1 or another
transportation service agreeable to the parties;

(4) Israel's attending physician at Kaiser Roseville will communicate
with Air Care 1 or another transportation service agreeable to the parties to
assure they have proper staffing and equipment to transfer Israel;

(5) Israel's attending physician at Kaiser Roseville will communicate
with the admitting physician at the facility referred to above in paragraph
(1) to facilitate continuous care and to assure the admitting facility is
prepared to receive Israel;

(6) The restraining order currently in place, which requires that

(a) Kaiser shall continue to provide cardio-pulmonary support
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1 to Israel Stinson as is currently being provided;
2 (b) Kaiser shall provide medications currently administered to
3 Israel; however, physicians or attending staff may adjust medications
4 to the extent possible to maintain Israel's stability, given his present
o condition;
6 (c) Kaiser shall continue to provide nutrition to Israel in the
7 i manner currently provided to the extent possible to maintain Israel's
8 stability, given his present condition;
9 |shall continue in effect until and shall automatically dissolve upon the earlier
10 |of:
11 (a) Israel's discharge from Kaiser Permanente Hospital in
12 Roseville; for this purpose, discharge means Israel's physical exit
13 ~ from the hospital; or
14 (b) Friday, April 29, 2016, 9:00 a.m.
15 ([Kaiser's legal responsibility for Israel's care and treatment will cease when
16 |the restraining order dissolves.
17 (7) This matter is set for further proceedings April 29, 2016, 9:00
18 |a.m., in Department 43.
19 If the restraining order has dissolved pursuant to paragraph (6),
20 |supra, the court intends to dismiss this action. The parties have stipulated
21 [that the court will thereafter have no jurisdiction over minor, petitioner or
22 |respondents under this proceeding.
23 The court finds that this order provides the reasonably brief period of
24 [time under Health and Safety Code section 1254.4.
25 IT IS SO ORDERED. & [
26 |DATED: April 27, 2016 wy] &
- Hén. icﬁéelVO.Jope //
Judde of the éuperlo ourt
28
29
-3-
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Jonee Fonseca
Mother of Israel Stinson
Address

Telephone withheld for privacy but
provided to Court and Respondent

IN THE SUPERIOR COURT OF CALIFORNIA

IN AND FOR THE COUNTY OF PLACER

UNLIMITED CIVIL JURISDICTION

Israel Stinson, a minor, by Jonee Fonseca his
mother.

Petitioner,
V.
UC Davis Children’s Hospital; Kaiser
Permanente Roseville Medical Center —

Women and Children’s Center.

Respondent.

Case No.

VERIFIED EX-PARTE PETITION FOR
TEMPORARY RESTRAINING
ORDER/INJUNCTION: REQUEST FOR
ORDER OF INDENDENT
NEUROLOGICAL EXAM; REQUEST FOR
ORDER TO MAINTIN LEVEL OF
MEDICAL CARE

I Jonee Fonseca am the mother of Israel Stinson who, on April 1, 2016 went to Mercy

Hospital with symptoms of an asthma attack. The Emergency room examined him, placed him

on a breathing machine, and he underwent x-rays. Shortly thereafter he began shivering, his lips

turned purple, eyes rolled back and lost csoncswiuQosness,. He had an intubation performe don

him. Doctor told me they had to transcer Israel to UC Davis because they did not have a pediatric

unit. HE was then taken to UC Davis via ambulance and admitted to the pediatric intensive care

=

Petition for Temporary Restraining Order/Injunction and Other Orders

1007

(1052 of 1117)




O 0 N Yy i R W N

[ T N T O T N S o S S S e T e e T e e
(= B = Y = o~ I = Y = B - N B = ) R T L = T =)

(1053 of 1117)

ase: , , ntry: 5-o, 0

Case 2:16-cv-00889-KIJM-EFB Document 7-5 Filed 04/28/16 Page 2 of 7

unit. The next day, the tube was removed from Israel. The respiratory therapist said that Israel
was stable and that they could possibly discharge him the following day, Sunday April 3. They
put him on albuterol for one hour, and then wanted to take him off albuterol for an hour. About
30 minutes in, I noticed that he began to wheeze and have issues breathing. The nurse came back
in and put him on the albuterol machine. Within a few minutes the monitor started beeping. The
nurse came in and repositioned the mask on Israel, then left the room.

Within minutes, he started to shiver and went limp in her arms. I pressed the nurses’ button, and
screamed for help, but no one came to the room. A different nurse came in, and I asked to see a
doctor. The doctor, Dr. Meteev came to the room and said she did not want to intubate Israel to
see if he could breathe on his own without the tube.

Israel was not breathing on his own. I had to leave the room to compose myself. When I
came back five minutes later, the doctors were performing CPR. The doctors dismissed me from
the room again while they performed CPR for the next forty (40) minutes.

Dr. Meteev told me that Israel was going to make it and that he would be put on an ECMO to
support his heath and lungs. Dr. Meteev also told me that Israel might have a blockage in his
right lung because he was not able to receive any oxygen. A pulmonologist checked Israel’s right
lung, and he did not have any blockage.

Dr. Meteev then indicated that there was a possibility Israel will have brain damage. HE
was sedated twice due to this blood pressure being high, and was placed on an ECMO machine
and ventilator machine.

On Sunday April 3, 2016, A brain test was conducted on Israel to determine possibility of]
brain damage while he was hooked up to the ECMO machine. The test involved poking his eye

with a Q-tip, banging on his knee, flashing a light in his eye, flushing water down his ear, and

=2 =
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putting a stick down his throat to check his gag reflexes. On April 4, 2016, the same tests were
performed when he was taken of the ECMO machine. On April 6, 2016 he was taken off the
ECMO machine because his hearth and lungs were functioning on their own. However, the next
day, a radioactive test was performed to determine blood flow to the brain.

I begged for an MRI and CT scan to be done on Israel before the third and final doctor
performed the test. This was done on April 10, 2016. These results still have not been given to
me, and [’ve been told that the results are only “preliminary.”

On April 11, 2016, Israel was transferred via ambulance to Kaiser Hospital in Rosveille. That
night, another reflex test was done, in addition to an apnea test. Then, on April 14, 2016, an
additional reflex test was done.

I am a Christian and believe in the healing power of God. I do not want him pulled off
life support. Kaiser has said that they have the right to remove Israel from life support on.

I am hereby asking that Kaiser Permanente Roseville Medical Center be prevented from
removing my son, Israel Stinson, from his ventilator.

If Kaiser removes Israel from a respirator and he stops breathing then they will have
ended his life as well as their responsibility to provide his future care for the harm their
negligence caused. For this reason we hereby request that an independent examination be
performed, including the use of an EEG and a cerebral blood flow study. I also request that
Kaiser Permanente Roseville Medical Center be ordered to continue to provide such care and
treatment to Israel that is necessary to maintain his physical health and promote any opportunity
for healing and recovery of his brain and body. Failure to issue the Restraining Order will result
in irreversible and irreparable harm so a basis in both law and fact exists for this court’s

intervention.
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LEGAL ARGUMENT

California Health and Safety Code Section 7180 (a) (The Uniform Determination of
Death Act) provides for a legal determination of brain death as follows; “(a) An individual who
has sustained either (1) irreversible cessation of circulatory and respiratory functions, or (2)
irreversible cessation of all functions of the entire brain, including the brain stem, is dead. A
determination of death must be made in accordance with accepted medical standards.”

Health and Safety Code Section 7181 provides for an “independent” verification of any
such determination stating; “When an individual is pronounced dead by determining that the
individual has sustained an irreversible cessation of all functions of the entire brain, including the
brain stem, there shall be independent confirmation by another physician.”

As established by the Court in Dority v Superior Court (1983) 145 Cal.App.3d 273, 278,
this Court has jurisdiction over the issue of whether a person is “brain dead” or not pursuant to
Health and Safety Code Sections 7180 & 7181. Acknowledging the moral and religious
implications of such a diagnosis and conclusion, the Dority court determined that it would be
“unwise” to deny courts the authority to make such a determination when circumstances
warranted.

Here only doctors from Anaheim Regional Medical Center have examined Lisa. As
stated above, I do not trust them to be independent given how they are responsible for her current|
condition and they have a conflict of interest in determining her condition: if she is disconnected
and dead, they no longer have to pay for any of her care, if she is severely brain damaged, but
not brain dead, they may be legally liable to provide her ongoing care and treatment at Anaheim

Regional or elsewhere.

-4 -
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1 Only one other case of this type is on record in California namely the case of Jahi

7 || McMath which was heard in Alameda County in December of 2013. That case, one of first

3 ||impression, where Nailah Winkfield challenged Children’s Hospital Oakland’s determination of

i brain death after they negligently treated her daughter, Jahi, led to an Order, issued by Hon E.

Z Grillo, holding that an independent determination is one which is performed by a physician with

7 |[mo affiliation with the hospital facility (in that case Children’s Hospital Oakland) which was

8 || believed to have committed the malpractice which led to the debilitating brain injuries Jahi

9 || suffered. A true and correct copy of Judge Grillo’s Order is attached to this Petition. In the
i MecMath case, the Trial Court rejected the Hospital’s position that the Court had no jurisdiction
:; over the determination of whether not Jahi McMath was “brain dead” or not.
13 In McMath, Judge Grillo stated that the Section 7180’s language regarding “accepted
14 || medical standards™ permitted an inquiry into whether the second physician (also affiliated with
15 Children’s Hospital Oakland) was “independent” as that term was defined under Section 7181.
:j Judge Grillo determined that the petitioner’s due process rights would be protected by a focused
18 proceeding providing limited discovery and the right to the presentation of evidence.
19 || The Court determined that, under circumstances which are strikingly similar to those which
20 |f present themselves here, the conflict presented was such that the court found that the Petitioner
- was entitled to have an independent physician, unaffiliated with Children’s Hospital Oakland,
jj preform neurological testing, an EEG and a cerebral blood flow study. Indeed, the Court
24 Ordered Children’s Hospital Oakland to permit the Court’s own court appointed expert to be
25 || given temporary privileges and access to the Hospital’s facilities, diagnostic equipment, and
26 ||technicians necessary to perform an “independent” exam.
27
28

o
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As in Dority and McMath, the unique circumstances of this case invoke the Court’s
jurisdiction and due process considerations require that this Court grant Petitioner’s Petition for a|
Temporary Restraining Order and order that Anaheim Regional Medical Center permit Petitioner
to obtain an independent medical examination at Anaheim Regional Medical Center with the
assistance of The Medical Center’s diagnostic equipment and technicians necessary to carry out
the standard neurologic brain death examination with a repeat EEG and a Cerebral Blood Flow
Study.

In order to provide the requisite physical conditions for a reliable set of tests to be
performed, Lisa Avila should continue to be treated so as to provide her optimum physical health
and in such a manner so as to not interfere with the neurological testing (such as the use of
sedatives or paralytics).

WHEREFORE, petitioner prays:

1) That a Temporary Restraining Order precluding Respondents from removing
Israel Stinson from respiratory support, or removing or withholding medical treatment be issued;

2) That an Order be issued that Respondents are to continue to provide Israel
Stinson treatment to maintain his optimum physical health and in such a manner so as to not
interfere with the neurological testing (such as the use of sedatives or paralytics in such a manner
and/or at such time that they may interfere with the accuracy of the results).

3) That an Order be issued that Petitioner is entitled to an independent
neurological examination, with the assistance of Kaiser Permanente Roseville Medical Center’s
diagnostic equipment and technicians necessary to carry out the standard neurologic brain death

examination with a repeat EEG and a Cerebral Blood Flow Study.

-6-
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I declare under penalty of perjury under the laws of the State of California that the

—

foregoing is true and correct. Executed on April  , 2016, at Sacramento, California.

Jonee Fonseca
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04/28/2016 |6 MINUTE ORDER issued by Courtroom Deputy M.
Krueger for District Judge Troy L. Nunley on
4/28/2016: Plaintiff is hereby ORDERED to
immediately submit all Placer County Superior Court
of California filings related to the temporary
restraining order against Kaiser Permanente Medical
Center Roseville. (TEXT ONLY ENTRY) (Krueger,
M) (Entered: 04/28/2016)
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Kevin T. Snider, State Bar No. 170988

Counsel of record

Michael J. Peffer, State Bar. No. 192265
Matthew B. McReynolds, State Bar No. 234797
PACIFIC JUSTICE INSTITUTE

P.O. Box 276600

Sacramento, CA 95827

Tel. (916) 857-6900

Fax (916) 857-6902

Email: ksnider@pji.org

Attorneys for Plaintiffs

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

o ) Case No.:
Jonee Fonseca, an individual parent

and guardian of Israel Stinson, a minor, )

Plaintiff,
) DECLARATION OF ALEXANDER
I ) SNYDER IN SUPPORT OF

Plaintiffs,

) PLAINTIFF’S APPLICATION FOR

) TEMPORARY RESTRAINING

) ORDER AND REQUEST FOR
JUDICIAL NOTICE

V.

Kaiser Permanente Medical Center
Roseville, Dr. Michael Myette M.D. and )
Does 1 through 10, inclusive,

N N N N

Defendants.

DECLARATION OF A. SNYDER

-1-

1015




© 00 ~N oo o b~ O w N P

N NN N N N N N DN B PP R R R R R R e
©®o N o 008 W N P O © O N oo o~ wWw N P O

(1061 of 1117)
Case: 17-17153, 01/29/2018, ID: 10741930, DktEntry: 5-5, Page 224 of 280

Case 2:16-cv-00889-KIM-EFB Document 3 Filed 04/28/16 Page 2 of 3

DECLARATION OF ALEXANDER SNIDER
I, Alexander Snyder, declare as follows:

1. | am an attorney admitted to the State Bar of California, and am not a
party to the above-encaptioned case. If called upon as a witness herein, | could and
would testify truthfully thereto, of my own personal knowledge, as follows.

2. | am the attorney of record in the case Jonee Fonseca, an individual
parent and guardian of Israel Stinson, a minor ISRAEL STINSON, by and through
JONEE FONSECA, his mother, v. Kaiser Permanente Medical Center Roseville,
Dr. Michael Myette M.D. and Does 1 through 10, inclusive, case number S-CV-
0037673.

3. Said case is filed in the California Superior Court in and for the
County of Sacramento.

4. | am not admitted to the Federal District Court for the Eastern District
of California. As such, last night | contacted another firm, the Pacific Justice
Institute, to assist me in filing the case before this Court.

5. Attached are true and correct copies of documents that were filed in the
Superior Court. These documents are as follows:

a. Declaration of Paul A. Byrne, M.D.
b. Declaration of Jonee Fonesca
c. Declaration of Angela Clemente

6. | request that this Court take judicial notice of these State Court
filings.

7. In that time is of the essence in this emergency motion before the Court
to save Israel Stinson’s life, | respectfully request that the Court review these

declarations in support of the application for a temporary restraining order.

DECLARATION OF A. SNYDER

-2-

1016




© 00 ~N oo o b~ O w N P

N NN N N N N N DN B PP R R R R R R e
©®o N o 008 W N P O © O N oo o~ wWw N P O

(1062 of 1117)
Case: 17-17153, 01/29/2018, 1D: 10741930, DktEntry: 5-5, Page 225 of 280

Case 2:16-cv-00889-KIM-EFB Document 3 Filed 04/28/16 Page 3 of 3

| declare under penalty of perjury under the laws of the State of California that
the foregoing is true and correct. Executed this 19th day of January, 2016, County

of Solano, City of Fairfield, California.
S/ Alexander Snyder
Alexander Snyder, Declarant

DECLARATION OF A. SNYDER

-3-
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Declarant, Paul A. Byrne, M.D., states as follows:

1. I have personal knowledge of all the facts contained herein and if called to testify as a witness |
would and could competently testify thereto.

2. | am a physician licensed in Missouri, Nebraska and Ohio. | am Board Certified in Pediatrics and
Neonatal-Perinatal Medicine. | have published articles on "brain death” and related topics in the medical
literature, law literature and the lay press for more than thirty years. | have been qualified as an expert
in matters related to central nervous system dysfunction in Michigan, Ohio, New Jersey, New Yark,
Montana, Nebraska, Missouri, South Carolina, and the United States District Court for the Eastern
District of Virginia.

3. | have reviewed the medical records of Israel Stinson, a 2-year-old boy, a patient in Kaiser
Permanente, Roseville Hospital. | have visited Israel Stinson several times. On April 22 when | visited
him, he was in the arms of his mother. A ventilator was in place.

4, israel suffers from the effects of hypoxia and hypothyroidism as well as other conditions that
require continuing medical treatment.

5. Israel receives treatment for diabetes insipidus by medication administered intravenously. The
patient’s family and | agree this treatment should continue.

6. Israel had asthma attack at home on April 1, 2016. He was taken to Mercy General Hospital ER.
He was intubated and then transferred to UC Davis Children’s Hospital. ET tube was removed. Shortly
thereafter, he had difficulty with breathing and suffered a cardiorespiratory arrest. He was intubated,
placed on a ventilator treated with ECMO. After this, a declaration of “brain death” was made.

7. |srael has been receiving ventilator support to assist the functioning of his lungs via
endotracheal tube since April 1. Tracheostomy has not been done.

8. On April 4, Cranial Doppler showed “Near total absence of blood flow into the bilateral cerebral
hemispheres.”

PATIENT EVALUATION FOR DETERMINATION OF BRAIN DEATH
FIRST EXAMINATION AND APNEA TEST

Patient's Name: Istael Stinson
First Exam. Date: 4/4/16 Time: 0932 Temp: 36.4 B/P: 100/65 (78)

A. Preliminary Determination
1. Patient in coma: no
A. Cause of coma: p/a
B. Method by which conia diagnosed: h/a
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It is recorded above on April 4 that Israel Stinson is not in coma.,

Then, on April 8, the following is recorded, again as “First Examination and Apnea test.” So, which is the
first?

PATIENT EVALUATION FOR DETERMINATION OF BRAIN DEATH
. FIRST EXAMINATION AND APNEA TEST

Patient's Name: Israel Stinson

First Exam, Date: 4/8/16 Time: 935 Temp: 36.9 B/P: 106/69 (78)

A. Preliminary Determination
1. Patient in coma: no

And again, not in coma.

8(a)  Anapnea test has been done on Israel 3 times. The first test was April 8. He was made acidotic
(pH 7.13) and hypercapneic (pCO2 76). It must be noted that the Doppler still recorded blood flow on
April 4, which was prior to the first apnea test.

The second apnea test was on April 12. Again he was made severely acidotic (pH 5.15) and severe
hypercapneic (p CO2 76).

Apnea test 3 was done April 14, His pCO2 increased to 82 and pH decreased to 7.15. This was not bad
enough, so no ventilator life support was continued for another 3 minutes. By then the pH was down ta
7.10 and the pCO2 increased to extremely high level of 95.

These tests have caused Israel to have severely elevated levels of carbon dioxide and caused severe
acidosis. These tests could not have helped Israel. Further, the third time was after Israel’s parents
requested that testing not be done.

9. Israel’s only nutrition since April 1 has been Dextrose, the equivalent of 7-Up. He has been
starved of protein, fat and vitamins.

9. Israel’s parents requested thyroid blood studies April 17. They were done on April 18. Results
showed that israel has hypothyroidism. His parents requested that thyroid be given every 6 hours.
Thyroid was started on April 18, but only once a day.

10.  Prior to April 17/18 Israel was not tested or treated for his hypothyroidism, which has probably
been present since his cardiorespiratory arrest. Thyroid hormone is necessary for ‘ordinary normal
health and healing of the brain. Lack of thyroid hormone may account for his continued coma. The
following information on the importance of hypothyroidism in cases of brain damage is from published
studies:

A) Shulga A, Blaesse A, Kysenius K, Huttunen H), Tanhuanpas K, Saarma M, Rivera C. Thyroxin
regulates BDNF expression to promote survival of injured neurons. Mol Cell Neurosci. 2009
Dec;42(4):408-18. doi: 10.1016/j.mcn.2009.09.002. Epub 2009 Sep 16,

2
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Abstract: A growing amount of evidence indicates that neuronal trauma can induce a
recapitulation of developmental-like mechanisms for neuronal survival and regeneration.
Concurrently, ontogenic dependency of central neurons for brain-derived neurotrophic factor
(BDNF) is lost during maturation but is re-acquired after injury. Here we show in organotypic
hippocampal slices that thyroxin, the thyroid hormone essential for normal CNS development,
induces up-regulation of BDNF upon injury. This change in the effect of thyroxin is crucial to
promote survival and regeneration of damaged central neurons. In addition, the effect of
thyroxin on the expression of the K-Cl cotransporter (KCC2), a marker of neuronal maturation, is
changed from down to up-regulation. Notably, previous results in humans have shown that
during the first few days after traumatic brain injury or spinal card injury, thyroid hormone
levels are often diminished. Our data suggest that maintaining normal levels of thyroxin during
the early post-traumatic phase of CNS injury could have a therapeutically positive effect.

Available at: http://www.hindawi.com/journals/jtr/2013/312104/

B) Mourouzis |, Politi E, Pantos C. Thyroid hormone and tissue repair: new tricks for an old
hormone? J Thyroid Res. 2013;2013:312104. doi: 10.1155/2013/312104. Epub 2013 Feb 25.

Abstract: Although the role of thyroid hormone during embryonic development has long been
recognized, its role later in adult life remains largely unknown. However, several lines of
evidence show that thyroid hormone is crucial to the response to stress and to poststress
recovery and repair. Along this line, TH administration in almost every tissue resulted in tissue
repair after various injuries including ischemia, chemical insults, induction of inflammation, or
exposure to radiation. This novel action may be of therapeutic relevance, and thyroid
hermone may constitute a paradigm for pharmacologic-induced tissue repair/regeneration.

C) Shulga A, Rivera C. Interplay between thyroxin, BDNF and GABA in injured neurons.
Neuroscience. 2013 Jun 3;239:241-52. doi: 10.1016/j.neuroscience.2012.12.007. Epub 2012 Dec
13.

Abstract: Accumulating experimental evidence suggests that groups of neurons in the CNS might
react to pathological insults by activating developmental-like programs for survival,
regeneration and re-establishment of lost connections. For instance, in cell and animal models it
was shown that after trauma mature central neurons become dependent on brain-derived
neurotrophic factor (BDNF) trophic support for survival. This event is preceded by a shift of
postsynaptic GABAA receptor-mediated responses from hyperpolarization to developmental-
like depolarization. These profound functional changes in GABAA receptor-mediated
transmission and the requirement of injured neurons for BDNF trophic support are
interdependent. Thyroid hormones (THs) play a crucial role in the development of the nervous
system, having significant effects on dendritic branching, synaptogenesis and axonal growth to
name a few. In the adult nervous system TH thyroxin has been shown to have a
neuroprotective effect and to promote regeneration in experimental trauma models.
Interestingly, after trauma there is a qualitative change in the regulatory effect of thyroxin on
BDNF expression as well as on GABAergic transmission. In this review we provide an overview
of the post-traumatic changes in these signaling systems and discuss the potential significance
of their interactions for the development of novel therapeutic strategies.
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The results of test of thyroid function of Israel Stinson are:
4/17/16 TSH: 0.07 (normal 0.7-5)
4/17/16: T4: 0.4 (Normal .8-1.7)

Israel’s brain (hypothalamus) is not producing sufficient TSH, thyroid stimulating
hormone, which has a half-life of only a few minutes.

If image scans are not sensitive enough to detect circulation in his brain, his brain may
be only functionally silent but still functionally recoverable if proper treatment is given,

T4 is low and brain edema has turned into brain myxedema. If T4 is given, brain
circulation can increase and resume normal levels, thereby restoring normal neurological and
hypothalamic function.

11. Israel is dependent upon ventilator to keep him alive. Tracheostomy is indicated to facilitate his

treatment and care. A tracheostomy needs to be done. If the endotracheal tube is removed, very likely
Israel’s airway will not remain open for breathing. If Israel is disconnected from the ventilator, he likely

would be unable to breathe on his own because of the duration of time he has been on the ventilator.

12 With proper medical treatment as proposed by his parents, Israel is likely to continue to live,
and may find limited to full recovery of brain function, and may passibly regain consciousness.

13. Israel has a beating heart without support by a pacemaker or medications. Israel has circulation
and respiration and many interdependent functioning organs including liver, kidneys and pancreas. In
spite of low thyroid israel’s body manifests healing. Israel Stinson is a living person who passes urine and
would digest food and have bowel movements if he were fed through a nasogastric or PEG tube. These
are functions that do not occur in a cadaver after true death.

14. Patients in a condition similar to Israel Stinson’s clinical state may indeed achieve total or partial
neurological recovery even after having fulfilled criteria of "brain death” legally accepted in the State of
California, or established anywhere in the world, provided that they receive treatments based on recent
scientific findings (although not yet commonly incorporated into medical practice).

15. The criteria for "brain death” are multiple and there is no consensus as to which set of criteria to
use (Neurology 2008). The criteria supposedly demonstrate alleged brain damage from which the
patient cannot recover. However, there are many patients who have recovered after a declaration of
“brain death." (See below.) Israel is not deceased; Israel is not a cadaver. Israel has a beating heart with
a strong pulse, blood pressure and circulation. Israel makes urine and would digest food and have bowel
movements if he is fed. These are indications that israel is alive.

16. Israel needs a warming device, but he is not a cold corpse. His body temperature has not
equilibrated with the environmental temperature as would have occurred if Israel were a corpse.
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17. The latest scientific reports indicate that patients deemed to be "brain dead" are actually
neurologically recoverable. | recognize that such treatments are not commonly done. Further it is
recognized that the public and the Court must be wondering why doctors don't all agree that "brain
death" is true death. Israel, like many others, continues to live in spite of little or no attention to detail
necessary for treating a person on a ventilator. Israel, like all of us needs thyroid hormone. Many
persons are on thyroid hormone because they would die without it.

18, The diagnosis of "brain death" is currently based on the occurrence of severe brain swelling
unresponsive to current therapeutic methods. The brain swelling in Israel Stinson began with the
cardiorespiratory arrest that occurred more than 3 weeks ago. Progressive expansion of brain swelling
raises the pressure inside the skull thereby compressing the blood vessels that supply nutrients and
oxygen to the brain tissue itself. Upon reaching maximum levels, the pressure inside the skull may
eventually stop the cerebral blood flow causing brain damage. However, Israel Stinson may achieve
even complete or nearly complete neurological recovery if he is given proper treatment soon. Every day
that passes, Israel is deprived of adequate nutrition and thyroid hormone required for healing.

19. The questions presented here refer to (1) the unreliability of methods that have been used to
identify death and (2) the fact that ne therapeutic methods that would enable brain recovery have been
used so far. In fact, the implementation of nutrition and adequate therapeutic methods are being
obstructed in the hope that Israel’s heart stops beating, thereby precluding his recovery through the
implementation of new therapeutic methodologies.

20. Israel Stinson’s brain Is probably supplied by a partially reduced level of blood flow, insufficient
to allow full functioning of his brain, such as control of respiratory muscles and production of a hormone
controlled by the brain itself. This is called thyroid stimulating hormone, TSH, which then stimulates the
thyroid gland to produce its own hormones. With insufficient amount TSH Israel has hypothyroidism.
The consequent deficiency of thyroid hormones sustains cerebral edema and prevents proper
functioning of the brain that control respiratory muscles.

21. On the other hand, partially reduced blood flow to his brain, despite being sufficient to maintain
vitality of the brain, is too low to be detected through imaging tests currently used for that purpose.
Employing these methods currently used for the declaration of "brain death” confounds NO EVIDENCE
of circulation to his brain with actual ABSENCE of circulation to his brain. Both reduced availability of
thyroid hormones and partial reduction of brain blood flow also inhibit brain electrical activity, thereby
preventing the detection of brain waves on the EEG. The methods currently used for the declaration of
“brain death" confound flat brain waves with the lack of vitality of the cerebral cortex, It is noted that
EEG has not been done on Israel Stinson, :

22 In 1975, Joseph, a patient of mine, was on a ventilator for 6 weeks. He wouldn't move or
breathe. An EEG was flat without brainwaves, which was interpreted by neurologists as "consistent with
cerebral death.” It was suggested to stop treatment. | continued to treat him. Eventually, Joseph was
weaned from the ventilator, went to school and is now married and has 3 children.

23. In 2013, Jahi McMath was in hospital in Oakland, CA. When | visited her in the hospital in
Oakland, Jahi was in a condition similar to Israel. A death certificate was issued on Jahi on December 12,
2013. Jahi was transferred to New Jersey where tracheostomy and gastrostomy were done and thyroid
medication was given. Multiple neurologists recently evaluated Jahi and found that she no longer fulfills
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any criteria for “brain death. Since jahi has been in New Jersey, she has had her 14%* and 15" birthdays.
The doctors in Oakland declared Jahi dead and issued a death certificate. Jahi’s mother said no to taking
Jahi's organs and no to turning off her ventilator. Israel’s parents are saying no to taking Israel’s organs
and to taking away his life support. Just like Jahi’s mother!

24, The fact that Israel’s brain still controls or at least partially controls his blood pressure and
temperature and produces some thyroid stimulating hormone indicates that his brain is functioning and
not irreversibly damaged. Rather, Israel is in a condition best described in layman's terms as similar to
partial hibernation — a status to which an insufficient production of thyroid hormones also contributes.

2S. The administration of thyroid hormone constitutes a fundamental therapeutic method that can
reduce brain edema, relieving the pressure of cerebral edema on blood vessels and restoring normal
levels of brain blood flow. By reestablishing the normal range of brain blood flow, recovery of his brain
can be expected. In other words, he would regain consciousness and breathe on his own (without the
aid of mechanical ventilation). That, however, cannot be accomplished by using only a ventilator and not
giving adequate nutrition. Israel indeed requires active treatment capable of inducing neurological
recovery. Correction of other metabolic disorders may enhance his chances of recovery.

26. Even a person in optimal clinical condition would be at risk of death after weeks of
hypothyroidism and only sugar (similar to only 7-up), Israel Stinson needs a Court order requiring Kaiser
Permanente to actively promote the implementation of all measures necessary for Israel’s survival and
neurological recovery, including tracheostomy, gastrostomy, thyroid hormone, and proper nutrition to
prevent death. )

27. 1srael Stinson needs the following procedures done:
a. Tracheostomy and gastrostomy
b. Serum T3, T4, TSH and TRH {thyroid releasing hormone).

c. lLevothyroxine 25 mcg nasoenterically, nasogastrically or IV every 6 hours the first
day; dose needs to be adjusted thereafter in accord with TSH, T3 and T4.

d. Samples for Iab tests for growth hormone (maybe serum samples can be frozen for
future non-STAT tests).

e. Serum insulin-like growth factor | (IGF-1) to evaluate growth hormone deficiency.

£ Parathormone (PTH) and 25(OH)D3 to evaluate vitamin D deficiency and
replacement.

g. Continue to follow electrolytes (sodium, chloride, potassium, magnesium, total and
jonized calcium), creatinine and BUN.

h. Continued monitoring of blood gases.
i.  Serum albumin and protein levels.
j.  CBCincluding WBC with differential and platelet count.

k. Urinalysis (including quantitative urine culture and 24-hour urine protein).

6
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m,

aa.

bb.

cc.

dd.

ee.

Continue accurate Intake and Output.

Diet with 40 g of protein per day (nasoenterically or nasogastrically). Fat intravenous
until feedings are into stomach.

IV fluids (volume and composition to be changed according to daily serum levels of
electrolytes (sodium, chloride, potassium, magnesium, total and ionized calcium)
and fluid balance.

Water, nasoenterically or nasogastrically, if necessary to treat hypernatremia -
volume and frequency according to serum sodium.

Fludrocortisone Acetate (Florinef®) Tablets USP, 0.1 mg - one
tablet (nasoenterically or nasogastrically) per day;

Prednisone 10 mg (nasoenterically or nasogastrically) twice per day;

Continue Vasopressin IM, or Desmopressin acetate nasal spray (DDAVP — synthetic
vasopressin analogue) one or two times per day according to urinary output;

Human growth hormone (somatropin) [0.006 mg/kg/day {12 kg = 0.07 mg per day)]
subcutaneously; :

Arginine Alpha Ketoglutarate (AAKG) powder 10 g diluted in water ( nasoenterically
or nasagastrically) four times per day;

Pyridoxal-phesphate ("coenzymated B6", PLP) - sublingual administration four times
per day;

Taurine 2 g diluted in water (nasbenterically or nasogastrically) four times per day;

Cholecalciferol 30.000 IU three times per day (nasoenterically or nasogastrically) for
3 days. Then 7,000 IU three times per day (nasoenterically or nasogastrically) from
day 4.

Riboflavin 20 mg four times per day (nasoenterically or nasogastrically)
Folic acid 5 mg two times per day (nasoenterically or nasogastrically).
Vitamin B12 1,000 mcg once per day (nasoenterically or nasogastrically).

Concentrate / mercury-free omega-3 (DHA / EPA) 3 cc four times per day
(nasoenterically or nasogastrically).

Chest physiotherapy

Blood gases; adjust ventilator accordingly.
Keep oxygen saturation 92-98%

Air mattress that cycles and rotates air.

Pressor agents to keep BP at 70-80/50-60.
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27. In a situation such as this where continued provision of life-sustaining measures such as
ventilator, medications, water and nutrition are at issue, it is my professional judgment that the decision
regarding their appropriateness rests with the family, not the medical profession.

References to some of those who have recovered after a declaration of “brain death”:

Hospital staff began discussing the prospect of harvesting her organs for donation when she squeezed
her mother’s hand. Kopf was mistakenly declared dead in hospital but squeezed her mother's hand in
‘breathtaking miracle.’'

https://www.dropbox.com/s/dttidhkkx89i Uber%20Shooting%20Victim%20Abigail%20Konf%20G
0ing%20From%20Victim%20t0%20Survivor%20, %20NBC%20Nightly%20News.mp4 ?di=0

Zack Dunlap from Oklahoma, Doctors said he was dead, and a transplant team was ready to take his
organs — until a young man came back to life

http://wwiw.mshbc.msn.com/id/23768436 °httg:ZZWWW.Iifesitenews.com[Idn[2008{mar[08032709.htm
1, March 2008

Rae Kupferschmidt: http://www.lifesitenews.com/Idn/2008/feb/08021508.html, February 2008.

Frenchman began breathing on own as docs prepared to harvest his organs

www.msnbc.msn.com/id/25081786

Australian woman survives "brain death" hitp://www lifesitenews.com/news/brain-dead-woman-
recovers-after-hushand-refuses-to-withdraw-life-support UTM
source=LifeSiteNews.com+Daily+Newsletter&utm campaign=231fd2c2c9-

LifeSiteNews com US HeadlinesQ5 12 2011&utm medium=email

Val Thomas from West Virginia
WOMAN WAKES AFTER HEART STOPPED, RIGOR MORTIS SET IN
http://www . foxnews.com/ston/0,2933,357463,00.himl

httg:[[www‘Iifesitenews.com[ldn[ZGOB[may[O&OSZ?OB.html, May 2008.

An unconscious man almost dissected alive:

http://www lifesitenews. com/idn/2008/jun/08061308.html, June 2008

Gloria Cruz: hitp;
withdraw-life-support/,May 2011

Madeleine Gauron: hitp://www lifesit
family-refuses-organ-donation, July 2011

in-dead-woman-recovers-after-husband-refuses-to-
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References that "brain death” is not true death include:

Joffe, A. Brain Death is Not Death: A Critique of the Concept, Criterion, and Tests of Brain Death.
Reviews in the Neurosciences, 20, 187-198 {2009), and Rix, 1990; McCullagh, 1993; Evans, 1994; Jones,
1995; Watanabe, 1997; Cranford, 1998; Potts et al., 2000; Taylor, 1997; Reuter, 2001; Lock, 2002; Byrne
and Weaver, 2004; Zamperetti et al., 2004; de Mattei, 2006; Joffe, 2007; Truog, 2007; Karakatsanis,
2008; Verheijde et al., 2009. Even the President's Council on Bioethics (2008), in its white paper, has
rejected "brain death” as true death.

VERIFICATION

| declare under penalty of perjury under the law of the State of California that the foregoing is
true and correct.

Executed on Y—16~2016
Signature: ‘ uP
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In what circumstances will a neonatologist decide
a patient is not a resuscitation candidate?

Peter Daniel Murray," Denise Esserman,? Mark Randolph Mercurio®*

ABSTRACT

Objective The purpose of this study was to determine
the opinions of practising neonatologists regarding the
ethical permissibility of unilaterel Do Not Attempt
Resuscitation (DNAR) decisions in the neonatal intensive
care unit,

Study design An anonymous survey regarding the
permissibility of unilateral DNAR orders for three dlinical
vignettes was sent to members of the American
Academy of Pediatrics Section of Perinatal Medicine.
Results There were 490 out of a possible 3000
respondents (16%). A majority (76%) responded that a
unilateral DNAR decision would be permissible in cases
for which survival was felt to be impossible. A minority
(25%) responded “yes’ when asked if a unilateral DNAR
order would be permissible based solely on neurological
prognosis. ,

Conclusions A majority of necnatologists believed
unilateral DNAR decisions are ethically permissible if
sunvival is felt to be impossible, but not permissible
based solely on poor neurological prognosis. This has
significant implications for clinical care,

INTRODUCTION

A unilateral Do Not Antempt Resuscitation (DNAR)
order refers to a decision by a physician/medical
team that is made without permission or asscnt
from the patient or the patient's surrogace decision-
maker. Possible justifications might include che
belief that an attempted tesuscitation would offec
no benefit to the patieat, or that any possible
benefic would be outweighed by the bordens to ¢the
patient.' Proponents of unilateral DNAR decisions
asscrt that they avoid unnecessary and painful inter-
ventions at the end of life. Various medical associa-
tions, including the American Medical Association
(AMA), have published codes of ethics that allow
physicians not to provide interventions that they do
not kel would be beneficial, but determination of
which intcrvencions mighe be bencficial is often
nebulous.? > Opponenes of unilatcral DNAR orders
argue that they uvsurp the patients’ or surrogate
decision-makers’ cthical and legal authority to
make decisions.*

While there is  acknowledgement that the
parcats” right to make decisions for their child is
generally to be respected, the physician’s responsi-
bilides sometimes include proteciing the paticnt
from treatment considered harmful or inhumanc.’
We believe that neonatologists have particular
familiarity with the concept of unilateral DNAR
decisions, given that they are, at times, consulted
regarding carc and possible resuscitation for an

infant below the threshold of viability, and mighe at
times decide to forgo attempts at resuscitation
without explicitly secking parental agreement, in
cases wherein survival is felt to be impossible. We
hypothesised that a substantial portion of nconatol-
ogists would therefore acknowledge that they find
unilatcral DNAR decisions cthically acceprable in at
least some citcumstances.

STUDY DESIGN

An anonymous survcy was sent to members of the
American  Academy of DPediatrics Section of
Perinatal Medicine (now the Section on
Neconatal-Perinatal Medicine) using surveymonkey.
com. The consent was implied by completion of
the survey. The survey consisted of threc clinical
vignettes followed by questions regarding the per-
missibility of a unilateral DNAR order for the spe-
¢ific case. Dcmographic information (ycars in
practicc; intensive care unit (JCU) level; unit cap-
acity; the presence of trainees and che presence of a
neonatal or pacdiatric palliative care service) was
also collected in an attempr to determine the effect
of these characteristics on nconatologists’ willing-
ncss to place a unilateral DNAR ovder. The survey
was sent on 4 September 2014 to the 3000
members of the American Academy of Pediateics
Section of Perinatal Medicine who had an email
address listed with the secdon listserve and
rernained open for 2 weeks.

Hypothetical vignettes were designed to deter-
mine neonatologists’ opinions regarding the cthical
permissibilicy of unilateral DNAR otdets in three
scetings: (1) a patient unlikely to survive a resuscita-
tion, (2) a patient who may survive a rcsuscitation
but would be neurologically devastated and (3) a
patient for whom there is no curative treatment
available (box 1), The first vignette concerned
Frank, a preterm infant born at 22+ weeks gesta-
tion who, despite intensive efforts, is dying. The
nconatologist in this vignette believes the paticne
will not survive a resuscitation attempt. There has
not yet been a discussion with the family in this
vignewre. The respondents are asked whether
placing a unilatcral DNAR order is acccprable
when survival is felt to be unlikely, and when sur-
vival is felt to be impossible, and arc then asked if
they would place such an order. Methods of con-
flict mediation in the cvent of disagreement
between the family and the physician regarding a
DNAR order were also queried in this vignerte.

The second vignette concerned Jennifer, a term
female with severe lissencephaly who is having
respitatory decompensation, The purpose of this
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vignette was o query the opinion of neonatologists cegarding
cases in which survival mighe be possible after a resuscitation, but
with poor newrological outcome, Three questions followed this
vignette and centred around the pecmissibility of unilateral DNAR
orders in cases where there is poor neusological prognosis.

The third vignette described Pranne, a rerm female who had a
pulmonary artery shunt placed shortly after birth, which is now
failing. Franne also bcars a diagnosis thar is associated with a
poor neurological prognosis. This vigncttc was designed to
query nconatologists’ opinions regarding unilateral DNAR
orders in cases for which thete ate no curative treatments
available,

The primary outcome measure was whether or not the
‘queried neonatologist felt the unilateral DNAR order was cthic-
ally permissible for the given vignette. x* tests of association
were used to determine whether responses differed by the
demographic characieristics. Analyses were conducted using SAS

Case: 17-1PSoe) 190 oupyredmi fom D) 229 SRR

ocume

®|uBIPRn e 236 of 280

V9.3 (Cary, North Carolina, USA). Statistical significance was
¢stablished av 0.05,

RESULTS

Thexe were 490 responses out of a possible 3000 respondents
(16%%). Selected demographic data concerning the respondents
are provided in tsble 1. For questions such as “What is the level
of the unit in which you currently practise?’, some respondents
selected more than one response. For the primary outcome, bar
geaphs are shown regarding the perceived permissibility of a
unnilateral DNAR decision for each vignette in figures 1-3.

For the ficsr vignette, when asked if a unilateral DNAR order
would be appropriate whesn survival is felt to be unlikely, 61%
of respondents answered yes (Question 1.1). An even greater
majority answered in the affirmative (77%) when the question is
changed to indicate an infant for whom survival was felr to be
impossible (Question 2.1). While a clear majority of respondents
angwered that a unilateral DNAR order would be permissible if
survival was felt to be impossible or unlikely, only 51% of
respondents answered that they would actually place such an
order themsclves in this first vignette (Question 3.1). In cases of
physician—pacent conflict regarding what is perecived as best for
the patient, the vast majocity of respondents cited ethics com-
mittce consulcation as a method of conflict resolution, The next
most cited resource was consultation with the medical director
or scction chicf, follawed by case discussion with a representa-
tive of the cisk management department, Very few respondencs
answered that they would pursue temporary custody from the
courts in cases of physician—parent disagreement.

.

100

]

|0 Sarisassanars

é
25
0
1. il Uplikely 0. Survival linpocitle & Would Bnter Avtus) Ordor
Figure 1 Percentage who answered ‘yes’ to vignetie 1 questions

1. Is a unilzteral Do Not Attempt Resuscitation (DNAR) permissible
when survival is unlikely?

2. Is a unilateral DNAR permissible when survival is impossible?

3. Would you actually enter the order in this case?
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Figure 2 Percentage who answered ‘yes’ to vignette 2 questions

1. 15 a unilateral Do Not Attempt Resuscitation (DNAR) permissible in
cases associated with a poor quality of life?

2. Is a unilateral DNAR permissible in cases where the diagnosis is
unknown?

3. Would you enter a unilateral DNAR in this case?

For the second vignette, meant to query opinions regarding a
unilateral DNAR ordet in cases of poor neurological prognosis,
119 (25%) of the neonatologists responded char it was ethically
pecmissible to place a unilateral DNAR order based on a poor
neurological prognosis and long-tetm prospects for poor quality
of life (Question 1.2). Forty-nine (10%) answered in the affirma-
tive when asked if they would actually place a unilateral DNAR
order themselves based on the information presented in vignette
2 (Question 3.2). Forty-one (8.5%) responded that it was ethic-

- ally permissible co place a unilatcral DNAR order when a diag-
nosis is unknown (Question 2.2).

Vignette 3 concerned a critically ill infant with a poor neuro-
logical prognosis who will succumb to congenital heart discase
unless surgically corrected. Neonatologists were asked if a uni-
lateral DNAR order would be appropriate if no curative treat-
ment were available. Two hundred and sixty-six (5796)
respondents felt a unilateral DNAR order wonld be appropriate
in such a case (Question 1.3), and 171 (37%) responded that
they acwally would enact such an order (Question 3.3). Of
note, 378 (8196) felt the CT surgery team was justified in not
performing a potentially life-saving therapy based on the
patieat’s poor nenrological prognosis (Question 2.3).

When analysing the effect of years in practice on opinions
regarding permissibility of a unilateral DNAR order, nconatolo-
gists with more than 15 years’ experience wére less likely to

100 oo

= | j =

1. NoQuiive'feamyent 2. CT Surgery Jnstified 3 \\fon!d Eom Actrol

Figure 3 Percentage who answered ‘yes' to vignette 3 questions

1. Is a unilateral Do Not Attempt Resuscitation (DNAR) permissible
whan no other curative therapy exists?

2. |Is the cardiothoracic (CT) surgical team justified in not operating
based on a poor quality of life?

3. Would you enter a unilateral DNAR in this case?
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Figure 4 Percentage who answered ‘yes' by years in practice when
asked if a unilateral Do Not Attempt Resuscitation (DNAR) was
permissible in cases where survival is impossible, p<0.001.

respond ‘yes' (p<0.0001) when survival was felt to be impos-
siblc, as shown in figurc 4, though cven in that group a clear
wmajority responded in the affirmative.

Two hundred and eighry-seven (6206) of the respondents
answered yes when asked if they had a paediatric or nconatal
palliative care secvice. Approximately 5096 (223) of those polled
answered that their institution had a written policy requiring
parcntal permission to withhold cardiopulmonary resuscitation
(CPR) with 126 (2796) answering thar chey did not know if
such a policy existed in their institution. Seventy-four per cent
of polled nconatologists answered that they work with medical
train¢es in some capacity. There werc no statistically significant
differences in the opinions regarding the permissibility of a uni-
latcral DNAR order when analysed by the presence of a pallia-
tive care service, the presence of a waitten policy regarding
DNAR orders or the presence of medical trainces.

DISCUSSION

In an earlier publication, we cxplored ethical arguments in
favour of, and opposed to, vnilateral DNAR orders in pacdiat-
rics.' For this sdy, we sought to determine the opinions and
approaches of a larg¢ number of neonarologists with regard to
the use of unilateral DNAR orders, It is our understanding and
experience that neonatologists commenly invoke what is a de
facto unilateral DNAR order in the delivery room sctiing, in
that they commonly do sot offer parénts the option of
attempted resuscitation ar less than 22 weeks® gestation, based
on the perccived impossibility of success, Such an approach
would bc consistent with recommendations of the American
Academy of Pedistrics,” the Canadian Pediatric Socicey® and the
Nufficld Council in the UK.? Thus, we postulated thar a signifi-
cant percentage of neanarologists would find a unilateral DNAR
order to be cthically acceptable for at least some neonatal inten-
sive care unit (NICU) partients, including those for whom sur-
vival is fele to be extremely unlikely or impossible. The findings
of this survey supported that hypothesis; a majority of the neo-
natologists surveyed (6196) agreed thar a unilateral DNAR order
is ethically acceptable when survival is extremely unlikely, and
an even greater majority (77%) agteed when survival was felt to
be impossible.

While ethical analyses can be found in the litcrature regarding
unilateral DNAR otders, this is, to our knowledge, the first
survey co address the opinions of a large number of neonatolo-
gists on this question.’ In 2012, Morparia et af surveyed
Pacdiatric Intensive Care Unit (PICU) physicians and found that
the majority of respondents were not in favour of unilateral
DNAR dccisions in scttngs with exrremely poor prognosis,
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though they did not explicitly stipulate in their vignettes that
survival was felt to be impossible. The exception in their stdy
was a casc for which the child had been declared brain dead;
for that case, a majority of PICU physicians did feel unilateral
DNAR was acceptable.'® Nevertheless, the general disagreement
with unilateral DNAR orders noted in the study of PICU physi-
cians stands in contrast to the responses of nconatologists
described in this paper.

A potential explanation for this disccepancy may derive from
the nconatologists’ expericnces with extremely preterm new-
borns delivered below the limit of viability. In ounr expérience,
unilateral DNAR. decisions atc often made in such a setting,
While the management of patients in the delivery room (DR)
might not be completcly analogous to cither the PICU or the
NICU, that increascd familiarity of the nconatologists with uni-
latczal DNAR in the delivery room might ncvertheless influence
their approach to a patient in the NICU. Put another way,
unless a neonatologist routinely offers resuscitation to parents
for every extcemely preterm newborn, regardless of gestational
age or chance of visbilicy, he/she has necessarily had experience
with onilateral DNAR decisions. It may then be that extending
the same reasoning to the NICU sctting, and in particular the
case wherein survival is felt to be impossible, is a less difficult
step for the neonatolagist than for the PICU physician, [t must
be acknowlcdged, however, that despite a perception of ethical
equivalence, withholding intubation and assisted ventilation in
the DR may nevertheless feel very differcnt co staff, and more
importantly to parents, compared with the NICU, A perception
of accepuability of vnilateral DNAR in the DR docs not neces-
sarily yield the same scnse in the NICU. Thus, it is a significant
finding that most responding neonatologists found it acceprable
in the NICU undér certain circumstances.

Another potential explanation of a possible differcnce in
approaches in the NICU and PICU could rclate to the difference
in the psychological impact of managing newborns exclusively,
comparcd with also managing older children, This is certainly a
complex subject, and clearly beyond the scope of this essay, but
may nevertheless play an important role in physicians’ think-
ing"* Finally, it is worth noting that in some of Morparia’s
vignettes the patients were old enough to have formed, and pos-
sibly cxpressed, opinions regarding resuscitation. This highlights
another important difference in resuscitation decisions in these
two very differen settings.

Though the echical analysis of unilateral DNAR was explored
in greater derail in our earlier essay, at least a brief summary of
some relevant arguments seems warranted. Onc argument in
favour of the use of unilatcral DNAR orders, for cascs wherein
survival is believed impossible, relates to the potential burdens to
the patient of a proccdure that appeats to offer no significant
benefit. This would include the risk of pain during the attempted
resuscitation, and possibly ducing a period of protracted dying.
This scems a violadon of the child’s right to mercy. That is, the
right not to be made (o undergo potentially painful intcrventions
that offer no significant benefit to the patient. The needs of the
parents, such as the necd to belicve all cfforts were made to save
their child, are also a valid concern, however, and it seems rca-
sonable that they should often be weighed in the decision regard-
ing DNAR status. Still, we would counsel consideration of the
Kantian imperative not to make the child scrve solcly as a means
to someone else’s ends, cven his parents. ' Also, there is concecn
about the potential deception of parents when physicians
attempt something that offcrs no chance of success.

In simations wherein survival is fclt to be impossible, some
have suggested a feigned attempt at resuscitacion, sometim¢s

Case: 17-Ip4ateQipu/208 B QT4 OO0
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referred to ':sl ae %&4‘{02&%/%’6‘}1‘!3“8. eodlc?édgf Jh%\ no real
goal of restoring vital signs.'® While we believe the motves of
thosc who have advocated this approach are sometimes laudable
(cg. reducing the parcnts’ suffering by sparing them the decision
regarding DNAR status), we agrec with those who suggest this is
an unnecessary deccption. Rather than feign an attempt
restore vital signs or stability, we have advocated for a unilateral
DNAR decision coupled with compassionate explanation in
certain extreme cases.” ¥ We believe thar unilateral DNAR is a
complex ethical question, with thoughtful and dedicated physi-
cians coming down o both sides, and strong arguments to be
madc on both sides, and refer the reader to our carlier publica-
tion on this subject for a more detailed and nuanced discussion.!
A summary of our arguments can be found in box 2.

It is understandable that the number of those who considered
unilateral DNAR permissible inereased substantially when the
chance of success went from ‘unlikefy’ to ‘impossible.’ The imper-
foctions of our prognostic sbilities rightly loom large in this
matter, '€ and it scems wisc that we should require a high degree of
confidence in any perceived prognasis before we permit i to limit
the options offered to parents. It is not surprising that increascd
confidence in the prognosis would yield a groates number of physi-
cians willing to decide or act based upon that prognosis.

While a clear majority of responding neonarologists found a
unilateral decision ethically permissible when survival was not felt
to be possible, only half would actally choose to enact DNAR
without parenta) approval. There axe, for nearly all of us, things
that we consider ethically permissible, but that we oursclves would
aot choose to do. With mary ethical questions, there arc com-
monly two separate thresholds: first, is ic ethically permissible, and
second (a higher thresheld), would you do it. Put another way,
there is often a lower threshold for what is permissible than for

4
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what is advisable. This is also true for many medical decisions. A
given opton may be something onc might find permissible for any
physician to do, but not necessarily the therapende path he/she
would choose to take. And so it might be with a unilateral DNAR
order; for some of the respondents, it may have reached the lower
threshold of permissibility, though they themselves would not do
it, nor recommend is Yo 2 colleague.

The discrepancy between what some neonatologists consider
acceptable, and what they would acually do, should also be
considered in light of the professional climate in American
medicine, It has been reported that physicians in the USA com-
monly initiate and continue treatment until it is virmally certain
that the paticnt will dic, taking a ‘waiting for near certainty’
approach to end of life.!” Comfort or familiarity with this
approach, coupled with fcar of medical uncertainty, and perhaps
also fear of accusations of medical neglect andfor litigation,
mighe further explain a physician’s reluctance to encar a unilat-
cral DNAR order into the medical sccord, even when he or she
perceives that to do so would be acceprable. For some, it might
amount to the conclusion that, “It would be ethically permis-
sible to do it, but personally [ would nor rake the risk,”

The majority of respondents did not consider a unilateral
DNAR decision based solely on poor neurological ptognosis to
be permissible, which was consistent with ethical arguments pre-
viously presented.! Decermining that an infant’s neurological
prognosis and predicted quality of life arc toe poor to wartant
CPR, without seeking parental agreement, requires giving prece-
dence not only to the physician’s medical judgement, bur also to
the physician’s value judgcments. It must be acknowledged that
physicians’ prognostications about the level of disability arc
sometimes wrong, and that quality of lifc assessments arc sub-
jective.'® 42 Thus, we share the intuition expressed by most neo-
narologists in this sady, that a DNAR order without parentsl
agreemene, based solcly on predicied neurological disabiliry,
would be inappropriate in ncarly all cases. However, there may
be cxtreme examples of neurological disability, not covered by
these vignettes, for which a unilateral DNAR order would be
considercd acceptable to many nconatologists and others.
Current debate regarding resuscitation for paticnts with Trisomy
13 or 18 may, at least in part, be tied to this question,

Vignette 3 concerncd a child who, duc to a grim neurological
prognosis from an incurable underlying disorder, had been
judged incligible for potentially life-saving cardiothoracic (CT)
surgery. The intcnt with this casc was to query the opinion of
neonarologists regarding unilateral DNAR orders when other
important treatment is being been withheld. A majority of neo-
natologists (57%) believe 2 unilatcral DNAR order would be
permissiblc, though far fower (3796) would enact such an order
in this case. Interestingly, far more respondents fele the CT
surgeon was justificd in making a unilateral refusal regarding
surgery, compared with those who felt it permissible for the
nconatologist to make such & unilatcral decision regarding resus-
citation in this casc (3194 vs 57%). ]

The disconnect between what the respondents fele was per-
missible for the CT surgeon and nconatologist may be explained
in part by the fact that the surgery is far more involved, requir-
ing more time, effort and utilisation of resources, as well as
being more invasive, Another possible factor is the more imme-
diate result of the decision. While both rcfusals could ¢ventually
result in death, a death relared to a refusal to operate may often
be less immediate than the death that results from a refusal to
perform CPR. There may also be very different perceptions
regarding death associated with the surgery compared with
antempted CPR, the former more likely to have negative

implications and/or consequences for the physician. Lastly, it
may be, in the minds of some, that there is something funda-
meneally differcnt, and more obligatory, about CPR compared
with other tresements. This perceived difference could make
CPR, for many, a notable exception to the widely held notion
within the medical profession thar a physician is nor obligated
to offer or atrempt a treatment that cannot work. The ethical
justification for that perccived exception, however, is not imme-
diatcly obvious. This disconnect should be smdied furcher, but
aceeptance of rcfusal by the nconatologist or the gurgeon may
ultimately both be rooted, at least in part, in the belief that the
physician retains the moral authority to make some decisions
about the purposes to which hig or her skills can be put.2°

Mote experienced physicians were less likely than their less
experienced peers to make a unilateral decision regarding resus-
citation when survival was fele to be impossible, though a major-
ity of them still considered it acceptable. This difference mighe
be cxplained in part by having greater experience with, and
appreciation for, the reality documented by Mcadow e al, that
physicians and others in the NICU arc not particularly good st
predicting which patients will dic.’® Also, while this survey did
not ask when the respondents began practising, some of the
respondents in the >1S years in practice catcgory may have
been in medical school, residency or fellowship during times of
landmark ethical cases in paediatrics. Pechaps being educated in
the cnvitonment of the Baby Doe regulations, and the cthical
upheaval that ensucd, leads 1o a greater reluctance to make
resuscitation decisions unilaterally.

This survey stady has several limitations, The xesponse rate of
16% is low, and thus these data may not accurately represent che
views of most American nconatolagists. There may have been a
selection bias, in that those favouring oné viewpoint or another
might be moze likely to respond to a survey such as this. It is also
possible thar nconatologists who arc members of the American
Academy of Pediatrics (AAP) perinatal section arc not tly repre-
sentative of the profession. While cvery attempt was made to
make the vignettes as realistic ag possible, they are vexry brief snap-
shots or what are often far more complicated sirvations, and thus
run the risk of oversimplification. For clinical scenarios wherein
the decision was alrcady made for a unilateral DNAR order,
respondents may have been subject to a starus quo bias in decision
making, thus going along with information/decision slceady pre-
sented.?) For many, a judgement rcgaxding unilateral DNAR
might be influenced by factors that were not discussed, such as par-
enital preferences, religion and family situation,

CONCLUSION

Mott neonatologists surveyed belicved unilateral DNAR deci-
sions made by physicians are ¢thically permissible when survival
is felc by the physician to be unlikely, and an even greatcr major-
ity belicved it permissible when survival was felt to be impossible.
However, most did not perceive unilateral DNAR orders as being
permissible when based solely on poor prognosis regarding dis-
ability. This suggescs that unilateral DNAR decisions, tradidonally
and currently somctimes made in the DR, are also somctimes
being made in the NICU. Ethical justification for such decisions
may be based on concern for unnecessary bucden to the child,
but often hinge on the degree of certainty regarding prognosis
The reluctance to unilaterally withhold potentially lifevsaving
resuscitation, based solely an neurological prognosis, may be jus-
tified by an appreciation of the inhcrent subjectivity of value jud-
gements regardiog disability and quality of life. Whether the
sctting is poor prognosis for survival or poor neurological
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prognosis, a significant number of neonatologists come down on
each side of the question of unilateral DNAR.
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Jonee Fonseca
Mother of Israel Stinson
Address

Telephone withheld for privacy but
provided to Court and Respondent

IN THE SUPERIOR COURT OF CALIFORNIA
IN AND FOR THE COUNTY OF PLACER

UNLIMITED CIVIL JURISDICTION

Israel Stinson, a minor, by Jonee Fonseca his Case No.
mother.
DECLARATION OF JONEE FONSECA IN
Petitioner, SUPPORT OF EX-PARTE PETITION FOR
TEMPORARY RESTRAINING
V. ORDER/INJUNCTION: REQUEST FOR
ORDER OF INDENDENT
UC Davis Children’s Hospital; Kaiser NEUROLOGICAL EXAM; REQUEST FOR
Permanente Roseville Medical Center — ORDER TO MAINTIN LEVEL OF
Women and Children’s Center. MEDICAL CARE
Respondent.

I, Jonee Fonseca, declare that I am the mother of petitioner Israel Stinson.

1. On April 1, 2016 | took Israel to Mercy Hospital with symptoms of an asthma attack. The
Emergency room examined him, placed him on a breathing machine, and he underwent
x-rays. Shortly thereafter he began shivering, his lips turned purple, eyes rolled back and

lost consciousness. He had an intubation performed on him. Doctors then told me they

-1-
Petition for Temporary Restraining Order/Injunction and Other Orders
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had to transfer Israel to UC Davis because they did not have a pediatric unit. HE was

then taken to UC Davis via ambulance and admitted to the pediatric intensive care unit.

. The next day, the tube was removed from Israel at UC Davis. The respiratory therapist

said that Israel was stable and that they could possibly discharge him the following day,

Sunday April 3.

. The doctors at UC Davis put Israel on albuterol for one hour, and then wanted to take him

off albuterol for an hour. About 30 minutes later while off the albuterol, | noticed that he
began to wheeze and have issues breathing. The nurse came back in and put Israel on the
albuterol machine. Within a few minutes the monitor started beeping. The nurse came in

and repositioned the mask on Israel, then left the room.

. Within minutes of the nurse leaving the room, Israel started to shiver and went limp in

my arms. | pressed the nurses’ button, and screamed for help, but no one came to the

room. A different nurse came in, and | asked to see a doctor.

. The doctor, Dr. Meteev came to the room and said she did not want to intubate Israel to

see if he could breathe on his own without the tube. Israel was not breathing on his own. |

had to leave the room to compose myself.

. When | came back into the room five minutes later, the doctors were performing CPR on

Israel. The doctors dismissed me from the room again while they performed CPR for the

next forty (40) minutes.

. After CPR was performed, Dr. Meteev told me that Israel was going to make it and that

he would be put on an ECMO to support his heath and lungs.

-2-
Petition for Temporary Restraining Order/Injunction and Other Orders

1037




© 00 N oo o B~ W N

N N D NN N N NN P PP PR R R R PR
0o N o R W N P O © O N o o b~ w N Rk O

(1083 of 1117)

Case: 17-17153, 01/29/2018, ID: 10741930, DktEntry: 5-5, Page 246 of 280

10.

11.

12.

13.

14.

Case 2:16-cv-00889-KIM-EFB Document 3-2 Filed 04/28/16 Page 3 of 4

Dr. Meteev also told me that Israel might have a blockage in his right lung because he
was not able to receive any oxygen. A pulmonologist checked Israel’s right lung, and he
did not have any blockage.

Dr. Meteev then indicated that there was a possibility Israel will have brain damage. HE
was sedated twice due to this blood pressure being high, and was placed on an ECMO
machine and ventilator machine.

On Sunday April 3, 2016, A brain test was conducted on Israel to determine possibility of
brain damage while he was hooked up to the ECMO machine. The test involved poking
his eye with a Q-tip, banging on his knee, flashing a light in his eye, flushing water down
his ear, and putting a stick down his throat to check his gag reflexes. On April 4, 2016,
the same tests were performed when he was taken of the ECMO machine.

On April 6, 2016 Israel was taken off the ECMO machine because his hearth and lungs
were functioning on their own. However, the next day, a radioactive test was performed
to determine blood flow to the brain.

| begged for an MRI and CT scan to be done on Israel before the third and final doctor
performed the test. This was done on April 10, 2016. These results still have not been
given to me, and I’ve been told that the results are only “preliminary.”

On April 11, 2016, Israel was transferred via ambulance from UC Davis to Kaiser
Permanente Women and Children’s Medical Center in Rosveille. Upon our arrival at
Kaiser, another reflex test was done, in addition to an apnea test. On April 14, 2016, an
additional reflex test was done.

I am a Christian and believe in the healing power of God. | do not want Israel pulled off

life support. Kaiser has said that they have the right to remove Israel from life support.

-3-
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15. I am hereby asking that Kaiser Permanente Roseville Medical Center be prevented from
removing my son, Israel Stinson, from his ventilator.

16. If Kaiser removes Israel from a respirator and he stops breathing then they will have
ended his life as well as their responsibility to provide his future care for the harm their
negligence caused. For this reason | hereby request that an independent examination be
performed, including the use of an EEG and a cerebral blood flow study.

17. 1 also request that Kaiser Permanente Roseville Medical Center be ordered to continue to
provide such care and treatment to Israel that is necessary to maintain his physical health

and promote any opportunity for healing and recovery of his brain and body.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed on April  , 2016, at Roseville, California.

(1084 of 1117)

Jonee Fonseca
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Kevin T. Snider, State Bar No. 170988

Counsel of record

Michael J. Peffer, State Bar. No. 192265
Matthew B. McReynolds, State Bar No. 234797
PACIFIC JUSTICE INSTITUTE

P.O. Box 276600

Sacramento, CA 95827

Tel. (916) 857-6900

Fax (916) 857-6902

Email: ksnider@pji.org

Attorneys for Plaintiffs

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

o ) Case No.:
Jonee Fonseca, an individual parent

and guardian of Israel Stinson, a minor, )

Plaintiff, ) Complaint for Declaratory Relief and

) Request for Temporary Restraining Order

Plaintiffs, ) and Injunctive Relief
y )
Kaiser Permanente Medical Center ;
Roseville, Dr. Michael Myette M.D. and )
Does 1 through 10, inclusive, )
)

Defendants.
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INTRODUCTION
This action seeks emergency relief to save the life of a two-year-old child,

Israel Stinson. (FRCP 65) The causes are as follows:

1. Violation of the Free Exercise Clause of First Amendment of the United
States Constitution

2. Violation of the Right to Privacy Guaranteed Under the Fourth Amendment
of the United States Constitution

3. Violation of the Right to Privacy Guaranteed under the Fourteenth
Amendment of the United States Constitution

4. Violation of Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. §
794)

5. Violation of the American’s With Disabilities Act 42 U.S.C. § 12101 et

seq.

JURISDICTION

1. 1.Counts in this Action arise out of the First, Fourth and Fourteenth
Amendments to the United States Constitution, The Rehabilitation Act of 1973 (29
U.S.C. 8§ 794) and The American’s With Disabilities Act 42 U.S.C. 8 12101 et seq.

VENUE

2. Venue is proper in the United States District Court for the Eastern
District of California, pursuant to 28 U.S.C. sections 84 and 1391. The events that
gave rise to this complaint are occurring in Roseville, Placer County, in the State of
California, and one or more of the defendants has its Principal Place of Business in
Roseville, Placer County, California.

PARTIES

3. Jonee Fonseca is an adult and a resident of the State of California. She
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is the mother of Israel Stinson. Pursuant to the California Family Code § 6910 she is
the healthcare decision maker for Israel Stinson, a minor.

4.  Defendant KAISER PERMANENTE ROSEVILLE MEDICAL
CENTER—WOMEN AND CHILDREN’S CENTER (KPRMC) is a non-profit
hospital corporation with its principal place of business in Roseville, California.
Plaintiff is informed and believes, and on the basis of said information and belief,
alleged that KPRMC receives funding from the state and federal government which
is used to directly and indirectly provide healthcare services to individuals including
but not limited to Israel Stinson.

5. Plaintiff is informed and believes that Defendant DR. MICHAEL
MYETTE is a resident of Placer County in California. He is a Pediatric Intensivist at
Kaiser Permanente Medical Center Roseville.

6. Plaintiffs are ignorant of the true names and capacities of defendants
sued herein as Does 1 through 10, inclusive, and therefore sue these defendants by
such fictitious names and capacities. Plaintiffs are informed and believe and based
thereon allege that each of the fictitiously named defendants is responsible in some
manner for the occurrences herein alleged, and that plaintiffs’ injuries as herein
alleged were proximately caused by the actions and/or in-actions of said Doe
defendants. Plaintiffs will amend this complaint to include the true identities of said
doe defendants when they are ascertained.

7. At all times mentioned, each of the defendants was acting as the agent,
principal, employee, and/or employer of one or more of the remaining defendants
and was, at all times herein alleged, acting within the purpose, course, and scope of
such agency and/or employment for purposes of respondent superior and/or
vicarious liability as to all other defendants.

8. At all times mentioned herein, the defendants, and each of them,

employed, hired, trained, retained, and/or controlled the actions of all othern
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defendants, and each of them.
FACTS

9. On April 1, 2016 Plaintiff Fonseca took Israel to Mercy General
Hospital with symptoms of an asthma attack. The Emergency room examined him,
placed him on a breathing machine, and he underwent x-rays. Shortly thereafter he
began shivering, his lips turned purple, eyes rolled back and he lost consciousness.
He had an intubation performed on him. Doctors then told Ms. Fonseca they had tg
transfer Israel to UC Davis because Mercy did not have a pediatric unit. He was
then taken to UC Davis via ambulance and admitted to the pediatric intensive care
unit.

10. The next day, the tube was removed from Israel at UC Davis. The
respiratory therapist said that Israel was stable and that they could possibly
discharge him the following day, Sunday April 3. The doctors at UC Davis put
Israel on albuterol for one hour, and then wanted to take him off albuterol for an
hour. About 30 minutes later while off the albuterol, Israel’s mother noticed that he
began to wheeze and have trouble breathing. The nurse came back in and put Israel
on the albuterol machine. Within a few minutes the monitor started beeping. The
nurse came in and repositioned the mask on lIsrael, then left the room. Within
minutes of the nurse leaving the room, Israel started to shiver and went limp in his
mother’s arms. She pressed the nurses’ button, and screamed for help, but no one
came to the room. A different nurse came in, and Ms. Fonseca asked to see a doctor.

11.  The doctor, Dr. Meteev, came to the room and said she did not want to
intubate Israel to see if he could breathe on his own without the tube. Israel was not
breathing on his own. Ms. Fonseca had to leave the room to compose herself. When
Ms. Fonseca came back into the room five minutes later, the doctors werg
performing CPR on lIsrael. The doctors dismissed Israel’s mother from the room

again while they continued to perform CPR. The doctors were able to resuscitate
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Israel. Dr. Meteev told Ms. Fonseca that Israel was “going to make it” and that he
would be put on an ECMO to support his heath and lungs.

12. Dr. Meteev then indicated that there was a possibility Israel will have
brain damage. He was sedated twice due to his blood pressure being high, and was
placed on an ECMO machine and ventilator machine.

13.  On Sunday April 3, 2016, A brain test was conducted on Israel to
determine possibility of brain damage while he was hooked up to the ECMO
machine. On April 4, 2016, the same tests were performed when he was taken of the
ECMO machine. According to Israel’s medical records, Israel was not in a coma af
the time these tests were performed. American Academy of Neurology guidelines
require that patients be in a coma prior to performing a brain death exam.

14.  On April 6, 2016 Israel was taken off the ECMO machine because his
hearth and lungs were functioning on their own. The next day, a radioactive test was
performed to determine blood flow to the brain.

15.  On April 11, 2016, Israel was transferred via ambulance from UC
Davis to Kaiser Permanente Women and Children’s Medical Center in Roseville fon
additional treatment. Upon his arrival at Kaiser, another reflex test was done, in
addition to an apnea test. On April 14, 2016, an additional reflex test was done.

16. Jonee Fonseca is a devout Christian and believes in the healing power
of God. She also believes that life does not end until the cessation of
cardiopulmonary function. She has repeatedly requested that Israel not be removed
from life support. She believes that removing Israel from the ventilator ig
tantamount to ending his life.

17.  With pulmonary support provided by the ventilator, Israel’s heart and
other organs are functioning well. Israel has also begun moving his upper body in
response to his mother’s voice and touch.

18. Israel has undergone certain tests which have demonstrated brain
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damage from the lack of oxygen. He is totally disabled at this time and is severely
limited in all major life activities. Other than the movements in response to his
mother’s voice and touch, he is unable to do feed himself or do anything of his own
volition.

19. California Health and Safety Code § 7180. In force and effect, at all
times material to this action provides that “An individual who has sustained either
(1) irreversible cessation of circulatory and respiratory functions, or (2) irreversible
cessation of all functions of the entire brain, including the brain stem, is dead. A
determination of death must be made in accordance with accepted medical
standards.”

20. California Health and Safety Code 8 7181 provides that an individual
can be pronounced dead by a determination of “irreversible cessation of all
functions of the entire brain, including brain stem.” It requires “independent”
confirmation by another physician.

21. Defendants Kaiser Permanente Medical Center Roseville, by and
through its pediatric intensivist Defendant Myette, has informed Plaintiff Jonee
Fonseca that Israel is brain dead, utilizing the definition of “brain death” derived
from Cal. Health & Safety Code § 7180.

22. Plaintiffs are Christians with firm religious beliefs that as long as the
heart is beating, Israel is alive. Plaintiff Fonseca has knowledge of other patients
who had been diagnosed as brain dead, using the same criteria as in her son’s case.
In some of those cases, where the decision makers were encouraged to “pull the
plug” yet they didn’t, their loved one emerged from legal brain death to where they
had cognitive ability and some even fully recovering. These religious beliefs involve
providing all treatment, care, and nutrition to a body that is living, treating it with
respect and seeking to encourage its healing.

23. Defendants have informed Jonee Fonseca that they intend to disconnect
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the ventilator that Israel Stinson is relying upon to breath claiming that he is brain
dead pursuant to California Health and Safety Code § 7180.

24. Defendants claim that, since they have pronounced Israel brain dead
that Jonee Fonseca has no right to exercise any decision making authority vis-a-vis
maintaining her son on a ventilator.

25. Defendants have indicated that they wish to remove life support within
the next 24 hours.

26. To stop Defendants from terminating Israel’s ventilator support, on
April 14, 2016, Plaintiff Fonseca filed a verified petition and ex parte application
with the Superior Court of California in Placer County seeking an order (1)
enjoining Kaiser Permanente Medical Center Roseville from withholding life)
support from Israel. The court set the application for hearing at 9:00 am. on April
15, 2016 in Department 43.

27. On April 15, 2016, the court heard testimony from Defendant Dr,
Myette. The court temporarily restrained KPRMC from changing Israel’s level of
medical support. The order stated in part: “a) Kaiser shall continue to provide
cardio-pulmonary support to Israel Stinson as is currently being provided; b) Kaiser
shall provide medications currently administered to Israel; however, physicians or]
attending staff may adjust medications to the extent possible to maintain Israel’s
stability, given his present condition; c) Kaiser shall continue to provide nutrition to
Israel in the manner currently provided to the extent possible to maintain Israel’s
stability, given his present condition.” The order continued the hearing to Friday,
April 22, 2016.

28.  After the April 15 hearing, Plaintiff Fonseca made numerous efforts to
secure an independent neurologist or other physician to examine Israel, pursuant to
California Health and Safety Code § 7181. Dr. Michel Accad, a cardiologist with the

California Pacific Medical Center in San Francisco agreed to examine lIsrael on
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April 23 or 24, 2016. However, on April 23, he notified Ms. Fonseca that he would
not be able to conduct the exam. Plaintiff Fonseca had contacted Dr. Paul Byrne, a
board certified neonatologist, pediatrician, and Clinical Professor of Pediatrics at
University of Toledo, College of Medicine. However, KPRMC would not allow Dr.
Byrne to examine Israel or even be present during an examination, as he is not g
California licensed physician.

29.  On April 22, 2016, Judge Jones extended the order to allow for Israel’s
transfer to another hospital. Arrangements were made to transfer Israel to Sacred
Heart Hospital in Spokane WA and a life flight via AirCarelwas reserved to
transport Israel to Spokane. The order continued the hearing to Wednesday, April
27, 2016. For reasons unknown to Plaintiff Jonee Fonseca, Sacred Heart Hospital
later decided not to receive Israel.

30. On April 27, 2016 the court extended the order to provide a religious
accommodation under California Health and Safety Code 8 1254.4 (c)(2). Plaintiff
Fonseca provide declarations by Dr. Byrne and Angela Clemente, who can provide 4
continuing care plan for Israel with a team of specialists in New Jersey. The order
continued the hearing to Friday, April 29, 2016 at which time the temporary
restraining order prohibiting KPRMC from removing Israel’s life support will
dissolve.

31. Plaintiff Jonee Fonseca has repeatedly asked that her child be given
nutrition, including protein and fats. She has also asked that he be provided
nutritional feeding through a nasal-gastric tube or gastric tube to provide him with
nutrients as soon as possible. She has also asked for care to be administered to her
son to maintain his heart, tissues, organs, etc. The Defendants have refused to
provide such treatment stating that they do not treat or feed brain dead patients.
They have denied her ability to make decisions over the heath care of her son.

Plaintiff Fonseca has sought alternate placement of her son, outside the Defendant’s
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facility but, because of her unfamiliarity with such matters, and the requirement that
Israel have a tracheostomy tube and a gastric tube inserted for stable delivery of air
and nutrition to Israel. Plaintiff has secured alternate placement and transportation
but requires time for that to occur. If the defendants proceed with their plans, Israel
will expire.

32. Plaintiff Jonee Fonseca vehemently opposes the efforts of the
Defendants to exclude her from the decision making regarding her son and their
insistence that she has no right vis-a-vis the decision to disconnect the ventilator that
provides oxygen necessary for her son’s heart to beat and the organs to be kept
profused with blood. Plaintiff Jonee Fonseca has expressly forbidden the defendants
from removing life support. Defendants have refused her requests for nutritional
support and the placement of a tracheostomy tube and a gastric tube stating that she
has no rights to request medical care for her son as he is brain dead. She has video
evidence demonstrating Israel moving his upper body in response to his mother’s
voice and touch. She also has a declaration from Dr. Paul Byrne that Israel is alive
and not dead.

33.  The State definition which Defendants are relying upon is in stark and
material difference to the religious beliefs of Jonee Fonseca. Jonee believes that
disconnection of the ventilator is tantamount to killing Israel.

FACTS WARANTING EMERGECY TEMPORARY RESTRAINING
ORDER AND INJUNCTIVE RELIEF

34. There is a substantial likelihood of success on the merits given the
wealth of decisional authority, both in the Court of Appeal, and the U.S. Supreme
Court demonstrating the constitutional rights people have over their decision making
role in their healthcare and for parents over the healthcare decisions concerning their
children

35. The injuries threatened of the conduct is not enjoined will be
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irrevocable and irreparable, Israel Stinson will be taken off a ventilator, his heart
will stop beating and he will cease to show any signs associated with a living body.
If Ms. Fonseca is prohibited from making healthcare decisions re nutrition,
medications, etc., her son will starve and the electrolytes will get out of balance and
other complications will arise that will hasten, and ultimately lead to, Israel’s death.

36. The threatened injury is death to Israel and loss of a son to Jonee.
Defendants have stated no reason they would suffer a loss.

37. This case is one of national interest and the issue of the right to
participate in healthcare decisions is one of great public concern. Therefore,
granting of preliminary injunction is in the public interest.

TERMS OF THE PROPOSED RESTRAINING ORDER

38. Plaintiffs seek to have defendants be restrained from removing the
ventilator.

39. Plaintiffs seek to have defendants initiate the provision of nutrition to
Israel.

40. Plaintiffs seek to have to take all medically available steps/measures to
seek to improve Israel’s health and prolong his life, including nutrition and
including the insertion of a tracheostomy tube and a gastric tube.

41. Plaintiff seeks to be provided ample time and support (including the
placement of the tracheostomy tube and the gastric tube) to try and locate a facility
that will accept Israel as a patient to treat him and provide him vent support

FIRST COUNT

(Violation of First Amendment Rights - Free Exercise of Religion)

42. Plaintiffs incorporate by reference as if fully set forth herein the
foregoing paragraphs.

43. This action arises under the United States Constitution, particularly]

under the provisions of the Free Exercise Clause of the First Amendment to the

-10-
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Constitution of the United States.

44.  The acts complained of herein are being committed by the Defendants,
and are depriving Plaintiff Fonseca of her right to freely express her religioug
beliefs. The denial of these rights threatens the very existence of Israel and will
completely sever the relationship that still endures between Jonee and Israel.

45.  The Defendants, and each of them, knowingly and willfully conspired
and agreed among themselves to violate Plaintiffs’ civil rights so as to injure
Plaintiffs, and each of them.

46. As a proximate cause of the Defendants’ conduct, Plaintiffs, and each
of them, are incurring attorney fees and litigation costs, including the costs of
retaining experts.

47.  Plaintiffs pray for relief in the form of a declaration of the right off
Plaintiff Jonee Fonseca to exercise control over the determination of the healthcare
to be provided to and received by Israel Stinson and a declaration that the
application of California Health and Safety Code 8§ 7181, as defendants seek to do,
giving them the right to discontinue ventilator support over the objection of Plaintiff
Fonseca, is unconstitutional as an interference with Plaintiff’s exercise of her
religious beliefs.

48.  Plaintiff prays for an injunction prohibiting Defendants from removing
ventilator support and an order that they institute nutritional support and othen
medical treatments to as to provide him with proper care and treatment designed
promote his maximum level of medical improvement, to insert a tracheostomy tube
and a gastric tube, and to provide Plaintiff a reasonable time to locate an alternate
facility to care for her child in accordance with her religious beliefs.

SECOND COUNT
(Violation of Fourth Amendment Rights - Privacy Rights)

49. Plaintiffs incorporate, herein by reference, the foregoing paragraphs.

-11-
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50. This action arises under the United States Constitution, particularly
under the provisions of the Privacy Rights established and recognized as existing
within and flowing from Fourth Amendment to the Constitution of the United
States.

51. Each of the acts complained of herein was committed by the
Defendants, and each of them, and by seeking to deny Jonee Fonseca and Israel
Stinson of the rights to privacy including but not limited to their rights to have
control over their health care, by refusing to provide health care to them, and by
denying them the right to have control over the health care decisions affecting Israel,
which are recognized under the Fourth Amendment of the U.S. Constitution.

52.  The conduct of the Defendants, and each of them, has deprived
Plaintiffs of the rights of privacy that they have over their medical decisions.

53. As adirect and proximate result of the Defendants’ conduct, as alleged
herein, Plaintiffs are in great risk of the death of Israel Stinson occurring. She has
been suffering, as has Jonee Fonseca by being prohibited from obtaining proper care
for Israeli and by being deprived of the right of knowing that Israel was being cared
for and, instead, fearing that he was becoming weaker and dying because of the
refusal of the defendants to provide treatment.

54. As a direct and proximate result of the Defendants’ conduct, the
Plaintiffs have suffered past and future general damages in amounts to be
determined by proof at trial.

55. As a proximate cause of the Defendants’ conduct, Plaintiffs, and each
of them, are incurring attorney fees and litigation costs, including the costs of
retaining experts.

56. Plaintiffs pray for relief in the form of a declaration of their rights of
privacy relating to their rights to control over their medical decisions and choices.

Plaintiff further request declaratory relief that the application of the determination of

-12-
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the healthcare to be provided to and be received by Israel Stinson and a declaration
that the application of California Health and Safety Code § 7181, in the manner in
which Defendants seek to do so, so as to deprive Plaintiffs of their ability to choose
to remain on ventilator support is an unconstitutional interference with Plaintiffs
exercise of rights to privacy.

57.  Plaintiff prays for an injunction prohibiting Defendants from removing
ventilator support and an order that they institute nutritional support and other
medical treatments to as to provide him with proper care and treatment designed to
promote him maximum level of medical improvement, to insert a tracheostomy tube
and a gastric tube, and to provide Plaintiff a reasonable time to locate an alternate
facility to care for her child in accordance with her religious beliefs.

THIRD COUNT
(Violation of Fourteenth Amendment Rights to Privacy)

58. Plaintiffs incorporate, herein by reference, the foregoing paragraphs.

59. This action arises under the United States Constitution, particularly
under the provisions of the Fourteenth amendment and its right to privacy.

60. Each of the acts complained of herein was committed by the
Defendants, and each of them, and by seeking to deny Jonee Fonseca and lIsrael
Stinson of the rights to privacy including but not limited to their rights to have
control over their health care, by refusing to provide health care to them, and by
denying them the right to have control over the health care decisions affecting Israel,
which are recognized under the Fourteenth Amendment of the U.S. Constitution.

61. As a proximate cause of the Defendants’ conduct, Plaintiffs, and each
of them, are incurring attorney fees and litigation costs, including the costs of
retaining experts.

62. Plaintiffs pray for relief in the form of a declaration of their rights

Privacy over the healthcare decisions concerning Israel’s rights to exercise control

13-
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over his medical decisions and that the efforts to/ decision of CHO to unilaterally
remove Israel from the ventilator under California Health and Safety Code § 7181,
are an unconstitutional interference with Plaintiff’s Privacy rights.

63. Plaintiff prays for an injunction prohibiting Defendants from removing
ventilator support and an order that they institute nutritional support and other
medical treatments so as to provide him with proper care and treatment designed to
promote him maximum level of medical improvement, to insert a tracheostomy tube
and a gastric tube, and to provide Plaintiff a reasonable time to locate an alternate
facility to care for her child in accordance with her religious beliefs.

FOURTH COUNT
(Violation of the Federal Rehabilitation Act)

64. Plaintiffs incorporate, herein by reference, the foregoing paragraphs.

65. Israel Stinson is a handicapped and/or disabled individual as that term
is defined under both the Rehabilitation Act of 1973.

66. Section 504 of the Rehabilitation Act prohibits discrimination against
an “otherwise qualified” handicapped individual, solely by reason of his or hig
handicap, under any program or activity receiving federal financial assistance.

67. Hospitals such Defendant Kaiser Permanente Roseville Medical
Center—Women and Children’s Center, that accepts Medicare and Medicaid
funding, are subject to the Rehabilitation Act.

68. The Hospital has admitted that the sole reason it wishes to withhold
ventilator treatment and the sole reason that it refuses to provide nutrition and other
medical treatment for Israel Stinson over his mother’s objections, is because of
Israel’s brain injury-her handicap and disability.

69. Israel is “otherwise qualified” to receive treatment dismal long term
prospects of living.

70.  Thus, the Hospital’s desire to withhold ventilator treatment, nutritional

-14-

1053




© 00 ~N oo o b~ O w N P

N NN N N N N N DN B PP R R R R R R e
©®o N o 008 W N P O © O N oo o~ wWw N P O

(1099 of 1117)
Case: 17-17153, 01/29/2018, ID: 10741930, DktEntry: 5-5, Page 262 of 280

Case 2:16-cv-00889-KIM-EFB Document 1 Filed 04/28/16 Page 15 of 18

support, and other medical treatment, from Israel over his mother’s objections,
violates the Rehabilitation Act.

71. As a proximate cause of the Defendants’ conduct, Plaintiffs, and each
of them, are incurring attorney fees and litigation costs, including the costs off
retaining experts.

72. Plaintiffs pray for relief in the form of a declaration the effort to
remove Israel from his ventilator under California Health and Safety Code § 7181,
and their refusal to provide him with medical care and nutritional support violateg
the Rehabilitation Act and, therefore, Defendants should be ordered to continue said
support and to provide nutritional support and other medical support designed to|
allow lIsrael to continue existing and to have a best chance of regaining some brain
function.

73.  Plaintiff prays for an injunction prohibiting Defendants from removing
ventilator support and an order that they institute nutritional support and other
medical treatments so as to provide him with proper care and treatment designed to
promote him maximum level of medical improvement, to insert a tracheostomy tube
and a gastric tube, and to provide Plaintiff a reasonable time to locate an alternate
facility to care for her child in accordance with her religious beliefs.

FIFTH COUNT
(Americans with Disabilities Act)

74.  Plaintiffs incorporate, herein by reference, the foregoing.

75.  Section 302 of the Americans with Disabilities Act (“ADA”) prohibits
discrimination against disabled individuals by “public accommodations.” 42 U.S.C.
§12182.

76. A “disability” is “a physical or mental impairment that substantially
limits one or more of the major life activities” of an individual. 42 U.S.C. §

12102(2). This includes any physiological disorder or condition affecting the

-15-
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neurological system, musculoskeletal system, or sense organs, among others. 28
C.F.R. § 36.104 (definition of “physical or mental impairment”).

77. Brain damage from lack of oxygen is a disability, because it affects
Israel’s neurological functioning, ability to walk, and ability to see or talk.

78.  “Public accommodation” is defined to include a “professional office of
a health care provider, hospital, or other service establishment.” 42 U.S.C. §
12181(7). The Hospital is a public accommodation under the ADA. 28 C.F.R. §
36.104.

79.  Section 302(a) of the ADA states a general rule of nondiscrimination
against the disabled: General rule. No individual shall be discriminated against on
the basis of disability in the full and equal enjoyment of the goods, services,
facilities, privileges, advantages, or accommodation of any place of public
accommodations by any person who owns, leases (or leases to), or operates a place
of public accommodation. 42 U.S.C. § 12182(a).

80. In contrast to the Rehabilitation Act, the ADA does not require that a
handicapped individual be *“otherwise qualified” to receive the benefits of
participation. Further, section 302(b)(1)(A) of the ADA states that “[i]t shall be
discriminatory to subject an individual or class of individuals on the basis of a
disability... to a denial of the opportunity of the individual or class to participate in
or benefit from the goods, services, facilities, privileges, advantages, or
accommodations of an entity.” 42 U.S.C. § 12182(b)(I)(A)(i).

81. The Hospital seeks to deny Israel Stinson the benefits of ventilator
services, nutrition and other medical treatment to Israel Stinson by reason of hig
disability. The Hospital’s claim is that it is “futile” to keep alive a “brain dead”
baby, even though the mother has requested such treatment. But the plain language
of the ADA does not permit the denial of ventilator services, and other medical

services such as the provision of nutrition and medical treatment that would keep
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alive a brain injured child when those life-saving services would otherwise be
provided to a baby without disabilities at the parent’s request. The Hospital’s
reasoning would lead to the denial of medical services to brain injured individuals as
a class of disabled individuals. Such discrimination against a vulnerable population
class is exactly what the American with Disabilities Act was enacted to prohibit.
The Hospital would therefore violate the ADA if it were to withhold ventilator|
treatment, nutrition and other medical treatment to Israel Stinson.

82. As a proximate cause of the Defendants’ conduct, Plaintiffs, and each
of them, are incurring attorney fees and litigation costs, including the costs of
retaining experts.

83.  Plaintiffs pray for relief in the form of a declaration that the efforts of
Defendants, and each of them, to remove Israel from his ventilator under Californig
Health and Safety Code § 7181, and their refusal to provide him with medical care
and nutritional support violates the ADA and, therefore, Defendants should be
ordered to continue said support and to provide nutritional support and other
medical support designed to allow Israel to continue existing and to have a best
chance of regaining brain function.

84. Plaintiff prays for an injunction prohibiting Defendants from removing
ventilator support and an order that they institute nutritional support and other
medical treatments so as to provide him with proper care and treatment designed to
promote his maximum level of medical improvement, to insert a tracheostomy tube
and a gastric tube, and to provide Plaintiff a reasonable time to locate an alternate

facility to care for her child in accordance with her religious beliefs.
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PRAYER

Wherefore, Plaintiffs pray for judgment against the Defendants as follows:

1. An emergency order, temporarily restraining Defendants from removing
of ventilator support and mandating introduction of nutritional support, insertion of
a tracheostomy tube, gastric tube, and to provide other medical treatments and
protocols designed to promote his maximum level of medical improvement and
provision of sufficient time for Plaintiff to locate an alternate facility to care for her
child in accordance with her religious beliefs.

2. Injunctive relief including, but not limited, to injunctions precluding
removal of ventilator support and mandating introduction of nutritional support,
insertion of a tracheostomy tube, gastric tube, and to provide other medical
treatments and protocols designed to promote his maximum level of medical
improvement and provision of sufficient time for Plaintiff to locate an alternate
facility to care for her child in accordance with her religious beliefs.

3. Declaratory Relief.

4. Plaintiffs also request that the Court issue whatever additional injunctive
relief the Court deems appropriate; and

5. Any and all other appropriate relief to which the Plaintiffs may be entitled
including all “appropriate relief” within the scope of F.R.C.P. 54(c).

6. Costs and attorney fees

Dated: April 28, 2016

/S/ Kevin Snider
Kevin T. Snider
Attorney for Plaintiffs
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Date Terminated: 09/25/2017
Jury Demand: Plaintiff

Nature of Suit: 440 Civil Rights:
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Jurisdiction: Federal Question

represented by Kevin Trent Snider

Pacific Justice Institute

P.O. Box 276600

Sacramento, CA 95827
916-857-6900

Fax: 916-857-6902

Email:
kevinsnider@pacificjustice.org
LEAD ATTORNEY
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Matthew B. McReynolds
Pacific Justice Institute

9851 Horn Road Suite 115
Sacramento, CA 95827
916-857-6900

Email: mattmcreynolds@pji.org
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Alexandra M. Snyder

Life Legal Defense Foundation
P.O. Box 2105
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Kaiser Permanente Medical
Center Roseville

Women and Children's Center
TERMINATED: 06/08/2016

Defendant

Michael Myette

Pediatric Intensivist, Kaiser
Permanente Medical Center
Roseville

TERMINATED: 06/08/2016

Defendant

Karen Smith

M.D. in her official capacity as
Director of the California
Department of Public Health

represented by Drexwell M. Jones

Buty & Curliano LLP

516 16th Street

Oakland, CA 94612
510-267-3000

Fax: 510-687-0117

Email: djones@butycurliano.com

Jason John Curliano

Buty & Curliano

516 16th Street

Suite 1280

Oakland, CA 94612

510-267-3000

Fax: 510-267-0117

Email: jeurliano@butycurliano.com

Walter E. Dellinger
O'Melveny & Myers LLP
1625 Eye Street, N.W.
Washington, DC 20006
202-383-5300

Fax: 202-383-5414

Email: wdellinger@omm.com

represented by Drexwell M. Jones

(See above for address)

Jason John Curliano
(See above for address)

represented by Ashante Latrice Norton
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Date Filed
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04/28/2016

04/28/2016

04/28/2016

04/28/2016

04/28/2016

04/28/2016

N

|

BN

|n

1=

Ismael Armendariz Castro
California Attorney General's Office
1300 I Street

Suite 125

Sacramento, CA 94244-2550
916-323-8203

Fax: 916-327-2247

Email: ismael.castro@doj.ca.gov
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Docket Text

COMPLAINT and MOTION FOR TEMPORARY RESTRAINING
ORDER by Jonee Fonseca. Attorney Snider, Kevin Trent ADDED.

(Filing fee $400.00, receipt number 0972-6442400) (Snider, Kevin)
(Entered: 04/28/2016)

TRO CHECKLIST by Jonee Fonseca. (Snider, Kevin) (Entered:
04/28/2016)

DECLARATION of Alexandra Snyder in support of 1 Motion for
Temporary Restraining Order. (Attachments: # 1 Declaration of Paul A.
Bryne, M.D., # 2 Declaration of Jonee Fonseca) (Snider, Kevin) (Entered:
04/28/2016)

SUMMONS ISSUED as to *Kaiser Permanente Medical Center
Roseville, Michael Myette* with answer to 1 Complaint and Motion for
Temporary Restraining Order due within *21* days. Attorney *Kevin T.
Snider* *PACIFIC JUSTICE INSTITUTE* *P.O. Box 276600*
*Sacramento, CA 95827*. (Michel, G.) (Entered: 04/28/2016)

CIVIL NEW CASE DOCUMENTS ISSUED: Initial Scheduling
Conference SET for 9/1/2016 at 02:30 PM in Courtroom 3 (KJM) before
District Judge Kimberly J. Mueller. (Attachments: # 1 Standing Order, # 2
Consent Form, # 3 VDRP) (Michel, G.) (Entered: 04/28/2016)

MINUTE ORDER issued by Courtroom Deputy M. Krueger for District
Judge Troy L. Nunley on 4/28/2016: Plaintiff is hereby ORDERED to
immediately submit all Placer County Superior Court of California filings
related to the temporary restraining order against Kaiser Permanente
Medical Center Roseville. (TEXT ONLY ENTRY) (Krueger, M)
(Entered: 04/28/2016)

MEMORANDUM by Jonee Fonseca in SUPPORT of 1 Motion for
Temporary Restraining Order. (Attachments: # 1 Superior Court Order 1,
# 2 Superior Court Order 2, # 3 Superior Court Order 3, # 4 Superior
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04/28/2016

04/28/2016

04/29/2016

04/29/2016

04/29/2016

04/29/2016

05/01/2016

|co

NO

10

Court Order 4, # 5 Stinson Complaint)(Snider, Kevin) (Entered:
04/28/2016)

DECLARATION of Alexandra Snyder in SUPPORT OF 2 TRO
Checklist. (Snider, Kevin) (Entered: 04/28/2016)

ORDER signed by District Judge Troy L. Nunley on 4/28/16
ORDERING the parties to appear before this Court on MONDAY, MAY
2,2016 AT 1:30 p.m. for a hearing on this matter. The Court hereby
further ORDERS as follows: Defendants shall be restrained from
removing ventilation from Plaintiff Israel Stinson; Defendant Kaiser
Permanente Medical Center Roseville shall continue to be legally
responsible for Plaintiff Israel Stinson's care and treatment; Defendant
Kaiser Permanente Medical Center Roseville shall continue to provide
cardio-pulmonary support as is currently being provided; Defendant
Kaiser Permanente Medical Center Roseville shall provide medications
currently administered to Plaintiff Israel Stinson; Defendant Kaiser
Permanente Medical Center Roseville shall continue to provide nutrition
to Israel in the manner currently provided to the extent possible to
maintain Israels stability, given his present condition. These orders shall
remain in effect until the conclusion of the hearing on this matter,
scheduled for Monday, 5/2/16 at 1:30 p.m. before this Court. (Mena-
Sanchez, L) (Entered: 04/28/2016)

MINUTE ORDER issued by Courtroom Deputy C. Schultz for District
Judge Kimberly J. Mueller: The hearing set for May 2, 2016 at 1:30 PM
before District Judge Troy L. Nunley is RESET on the same date and time
before the assigned District Judge Kimberly J. Mueller. (See LR 122)
Plaintiff shall serve a copy of the 4/28/2016 Order, ECF No. 9, and this
Minute Order on opposing counsel. (Text Only Entry)(Schultz, C)
(Docket Text Modified on 4/29/2016 by C. Schultz: Adding language re:
service.) (Entered: 04/29/2016)

NOTICE of Supplemental Evidence and Availability of Plaintiff to Testify
by Jonee Fonseca re 7 Memorandum in Support of Motion, 9 Order.
(Snider, Kevin) Modified on 5/2/2016 (Mena-Sanchez, L). (Entered:
04/29/2016)

NOTICE of APPEARANCE by Jason John Curliano on behalf of Kaiser
Permanente Medical Center Roseville. Attorney Curliano, Jason John
added. (Curliano, Jason) (Entered: 04/29/2016)

NOTICE of Errata by Jonee Fonseca re 3 Declaration. (Attachments: # 1
Declaration Angela Clemente)(Snider, Kevin) (Entered: 04/29/2016)

OPPOSITION by Defendants Kaiser Permanente Medical Center
Roseville, Michael Myette to 4 Summons, 3 Declaration. Attorney
Curliano, Jason John added. (Attachments: # 1 Declaration of Jason J.
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05/01/2016

05/01/2016

05/02/2016

05/02/2016

05/02/2016

05/02/2016

05/02/2016

05/02/2016

17

22

Curliano, # 2 Exhibit A, # 3 Exhibit B, # 4 Exhibit C, # 5 Exhibit D, # 6
Exhibit E, # 7 Exhibit F, # 8 Exhibit G, # 9 Exhibit H, # 10 Exhibit I, # 11
Exhibit J, # 12 Exhibit K, # 13 Exhibit L, # 14 Exhibit M)(Curliano,
Jason) (Docket Text Modified on 5/2/2016 by C. Schultz) (Entered:
05/01/2016)

DECLARATION of Dr. Mathews in SUPPORT OF 2 TRO Checklist.
(Snider, Kevin) (Entered: 05/01/2016)

DECLARATION of Dr. Nash in SUPPORT OF 2 TRO Checklist.
(Snider, Kevin) (Entered: 05/01/2016)

MINUTE ORDER issued by Courtroom Deputy C. Schultz for District
Judge Kimberly J. Mueller: Plaintiff shall file a notice before 12:00 p.m.
noon today, Monday, May 2, 2016, describing any proceedings or orders
in her case before the Placer County Superior Court that occurred after
her complaint was filed in this court. The notice shall not exceed five
pages. (Text Only Entry) (Schultz, C) (Entered: 05/02/2016)

DECLARATION of Alexandra Snyder in SUPPORT OF 1 Motion for
Temporary Restraining Order, 2 TRO Checklist. (Attachments: # 1
Exhibit 1)(Snider, Kevin) (Entered: 05/02/2016)

NOTICE of proceedings and orders in Superior Court; Declaration of
Alexander Snyder re 1 Motion for Temporary Restraining Order.
(Attachments: # 1 Exhibit 1)(Snider, Kevin) Modified on 5/3/2016
(Mena-Sanchez, L). (Entered: 05/02/2016)

REPLY by Jonee Fonseca to Defendants' OPPOSITION to Request for
TRO 14 . (Snider, Kevin) Modified on 5/3/2016 (Mena-Sanchez, L).
(Entered: 05/02/2016)

DECLARATION of Alexandra Snyder in SUPPORT OF 1 Motion for
Temporary Restraining Order, 2 TRO Checklist. (Attachments: # 1
Exhibit 1, # 2 Exhibit 2)(Snider, Kevin) (Entered: 05/02/2016)

MINUTES for further proceedings as to Plaintiff's Motion for TRO held
before District Judge Kimberly J. Mueller on May 2, 2016. Plaintiff's
Counsel, Kevin Snider, present. Plaintiff, Jonee Fonseca, present at
counsel table. Defendants' Counsel, Jason Curliano, present. Plaintiff was
granted until close of business on May 3, 2016 to file an amended
complaint. A settlement conference will be set for May 3, 2016 at a time
to be determined. The court set a Preliminary Injunction briefing schedule
and hearing as follows: Plaintiff's motion shall be filed by noon on May 6,
2016, Defendants' opposition shall be filed by noon on May 10, 2016, and
a hearing is set for 5/11/2016 at 3:30 PM in Courtroom 3 before District
Judge Kimberly J. Mueller. The briefing is limited to 20 pages each. If a
party anticipates presenting evidence/calling witnesses, they should
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05/02/2016

05/03/2016

05/03/2016

05/03/2016

05/03/2016

05/03/2016

05/03/2016

23

28

include that information in their briefing and provide estimates for the
time needed. The April 28, 2016 Order (ECF No. 9 ) issued by District
Judge Troy L. Nunley remains in effect. Court Reporter: Kimberly
Bennett. (Text Only Entry) (Schultz, C) (Entered: 05/02/2016)

MINUTE ORDER issued by Courtroom Deputy C. Schultz for District
Judge Kimberly J. Mueller ORDERING a Settlement Conference SET for
May 3, 2016 at 1:30 PM in Courtroom 24 before Magistrate Judge
Carolyn K. Delaney. As soon as practical, the parties are directed to
submit confidential statements, not to exceed five pages, to Magistrate
Judge Delaney's chambers using the following email address:
ckdorders@caed.uscourts.gov. Such statements are neither to be filed
with the Clerk nor served on opposing counsel; however, each party shall
e-file a one page document entitled Notice of Submission of Confidential
Settlement Conference Statement. Each party is reminded of the
requirement that it be represented in person at the settlement conference
by a person able to dispose of the case or fully authorized to settle the
matter at the conference on any terms. See Local Rule 270 (Text Only
Entry) (Schultz, C) (Entered: 05/02/2016)

NOTICE of APPEARANCE by Kevin Trent Snider on behalf of Jonee
Fonseca. (Snider, Kevin) (Entered: 05/03/2016)

NOTICE of Submission of Confidential Settlement Statement by Jonee
Fonseca. (Snider, Kevin) (Entered: 05/03/2016)

NOTICE of APPEARANCE by Drexwell M. Jones on behalf of Kaiser
Permanente Medical Center Roseville, Michael Myette. Attorney Jones,
Drexwell M. added. (Jones, Drexwell) (Entered: 05/03/2016)

NOTICE of submission of Confidential Settlement Conference Statement
by Kaiser Permanente Medical Center Roseville, Michael Myette. (Jones,
Drexwell) Modified on 5/4/2016 (Mena-Sanchez, L). (Entered:
05/03/2016)

MINUTES (Text Only) for proceedings before Magistrate Judge Carolyn
K. Delaney: SETTLEMENT CONFERENCE held on 5/3/2016. After
negotiations, CASE NOT SETTLED. The Court set a follow-up informal
conference call for 5/9/2016 at 10:00 AM before Magistrate Judge
Carolyn K. Delaney. Parties are instructed to use the following to access
the conference call: 877-848-7030 (dial), 7431521 (access code).
Plaintiffs Counsel Alexandra Snider, Seth Kraus present. Defendants
Counsel Jason Curliano present. (Owen, K) (Entered: 05/03/2016)

FIRST AMENDED COMPLAINT against Karen Smith by Jonee
Fonseca.(Snider, Kevin) (Entered: 05/03/2016)
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05/04/2016

05/05/2016

05/06/2016

05/06/2016

05/06/2016

05/06/2016

05/06/2016

05/06/2016

05/08/2016

05/09/2016

05/09/2016

05/09/2016

39

SUMMONS ISSUED as to *Karen Smith* with answer to complaint due
within *21* days. Attorney *Kevin Trent Snider* *Pacific Justice
Institute* *P.0O. Box 276600* *Sacramento, CA 95827*. (Mena-Sanchez,
L) (Entered: 05/04/2016)

PETITION for Appointment of Guardian Ad Litem by Jonee Fonseca.
Attorney Snyder, Alexandra M. added. (Snyder, Alexandra) (Entered:
05/05/2016)

DECLARATION of Jonee Fonseca re video recording. (Attachments: # 1
Exhibit 1)(Snyder, Alexandra) Modified on 5/9/2016 (Becknal, R).
(Entered: 05/06/2016)

PLAINTIFF'S MOTION for Preliminary Injunction; Memorandum in
Support (Attachments: # 1 Proposed Order to supersede TRO with
Preliminary Injunction)(Snider, Kevin) Modified on 5/9/2016 (Becknal,
R). (Entered: 05/06/2016)

DECLARATION of Alexandra Snyder. (Attachments: # 1 Exhibit
Article, # 2 Exhibit Author CV)(Snyder, Alexandra) (Entered:
05/06/2016)

DECLARATION of Jonee Fonseca. (Snyder, Alexandra) (Entered:
05/06/2016)

DECLARATION of Dr. Paul Byrne. (Attachments: # 1 Exhibit Brain
Death Guidelines for Children)(Snyder, Alexandra) (Entered: 05/06/2016)

DECLARATION of Alan Shewmon, MD. (Snyder, Alexandra) (Entered:
05/06/2016)

NOTICE of personal service by of Alexandra Snyder. (Snyder,
Alexandra) Modified on 5/9/2016 (Becknal, R). (Entered: 05/08/2016)

MINUTES (Text Only) for proceedings before Magistrate Judge Carolyn
K. Delaney: INFORMAL CONFERENCE CALL held on 5/9/2016 re
further settlement discussions. Court set a further informal conference call
for 5/10/2016 at 10:00 AM before Magistrate Judge Carolyn K. Delaney.
Parties are instructed to connect to the call using the same dial-in
information previously provided. Plaintiffs Counsel Alexandra Snyder
present. Defendants Counsel Jason Curliano present. (Owen, K) (Entered:
05/09/2016)

NOTICE of APPEARANCE by Ashante Latrice Norton on behalf of
Karen Smith. Attorney Norton, Ashante Latrice added. (Norton, Ashante)
(Entered: 05/09/2016)

APPLICATION for Pro Hac Vice of Walter Dellinger, Proposed Order by
Kaiser Permanente Medical Center Roseville. (Curliano, Jason) Modified
on 5/10/2016 (Becknal, R). (Entered: 05/09/2016)

1064




(1110 of 1117)

Case: 17-17153, 01/29/2018, ID: 10741930, DktEntry: 5-5, Page 273 of 280

05/10/2016

05/10/2016

05/10/2016

05/10/2016

05/11/2016

05/12/2016

05/13/2016

05/13/2016

42

45

MINUTES (Text Only) for proceedings before Magistrate Judge Carolyn
K. Delaney: CONTINUED INFORMAL CONFERENCE CALL re
further settlement discussions held on 5/10/2016. No additional progress
made. Plaintiffs Counsel Alexandra Snyder present. Defendants Counsel
Jason Curliano present. (Owen, K) (Entered: 05/10/2016)

PAYMENT for Pro Hac Vice Application in the amount of § 200, receipt
number 0972-6461081. (Curliano, Jason) (Entered: 05/10/2016)

OPPOSITION by Defendant Kaiser Permanente Medical Center
Roseville to 33 Memorandum. (Attachments: # 1 Declaration of Dr.
Michael S. Myette, # 2 Exhibit A, # 3 Exhibit B)(Curliano, Jason)
(Docket Text Modified on 5/10/2016 by C. Schultz) (Entered:
05/10/2016)

PRO HAC VICE ORDER signed by District Judge Kimberly J. Mueller
on 5/10/16 ORDERING Attorney Walter E Dellinger ADDED for Kaiser
Permanente Medical Center Roseville. (Jackson, T) (Entered: 05/10/2016)

MINUTES for MOTION HEARING held before District Judge Kimberly
J. Mueller on May 11, 2016. Attorney, Kevin Snider, Matthew
McReynolds, and Alexandra Snyder, present for plaintiff. Plaintiff, Jonee
Fonseca, present. Attorney, Jason Curliano, present for defendants Kaiser
Permanente Medical Center Roseville and Michael Myette. Attorney,
Ashante Norton and Ismael Castro, present for Karen Smith. After
hearing oral argument as to plaintiff's Motion for Preliminary Injunction
(ECF No. 33), the court took the matter under submission. A formal
written order will issue. Court Reporter: Kathy Swinhart. (Text Only
Entry) (Schultz, C) (Entered: 05/11/2016)

TRANSCRIPT REQUEST by Kaiser Permanente Medical Center
Roseville for proceedings held on May 11, 2016 before Judge Honorable
Kimberly J. Mueller. Court Reporter Kathy Swinhart. (Curliano, Jason)
(Entered: 05/12/2016)

AMENDED TRANSCRIPT REQUEST re 46 by Kaiser Permanente
Medical Center Roseville for proceedings held on May 11, 2016 before
Judge Kimberly J. Mueller. Court Reporter Kathy Swinhart. (Curliano,
Jason) (Entered: 05/13/2016)

ORDER signed by District Judge Kimberly J. Mueller on 5/13/16
ORDERING the temporary restraining order currently in effect
REMAINS IN PLACE until the close of business on Friday, May 20,
2016, at which point it will be dissolved. The motion for a preliminary
injunction is DENIED. This order resolves ECF Nos. 31 & 33 . (Becknal,
R) (Entered: 05/13/2016)
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05/14/2016

05/17/2016

05/17/2016

05/18/2016

05/19/2016

05/19/2016

05/20/2016

05/26/2016

NOTICE of INTERLOCUTORY APPEAL by Jonee Fonseca as to 48
Order,. (Filing fee $ 505, receipt number 0972-6468966) (Attachments: #
1 Notice Statement of Issues)(Snider, Kevin) (Entered: 05/14/2016)

APPEAL PROCESSED to Ninth Circuit re 49 Notice of Interlocutory
Appeal filed by Jonee Fonseca. Notice of Appeal filed *5/14/2016%*,
Complaint filed *4/28/2016* and Appealed Order / Judgment filed
*5/13/2016%*. Court Reporter: *Kathy Swinhart*. *Fee Status: Paid on
5/14/2016 in the amount of $505.00* (Attachments: # 1 Appeal
Information) (Reader, L) (Entered: 05/17/2016)

SUMMONS RETURNED EXECUTED: Jonee Fonseca served on
5/17/2016, answer due 6/7/2016. (Snider, Kevin) (Entered: 05/17/2016)

STIPULATION and PROPOSED ORDER to Extend Time for Filing
Responsive Pleading by Kaiser Permanente Medical Center Roseville,
Michael Myette. (Attachments: # 1 Proposed Order)(Jones, Drexwell)
(Entered: 05/18/2016)

TRANSCRIPT of motion for preliminary injunction held on May 11,
2016, before District Judge Kimberly J. Mueller, filed by Court Reporter
Kathy Swinhart, Phone number 916-446-1347 E-mail
kswinhartcsr@gmail.com. Transcript may be viewed at the court public
terminal or purchased through the Court Reporter/Transcriber before the
deadline for Release of Transcript Restriction. After that date it may also
be obtained through PACER. Any Notice of Intent to Request Redaction
must be filed within 5 court days. Redaction Request due 6/9/2016.
Redacted Transcript Deadline set for 6/20/2016. Release of Transcript
Restriction set for 8/18/2016. (Swinhart, K) (Entered: 05/19/2016)

STIPULATION and ORDER signed by District Judge Kimberly J.
Mueller on 05/19/16 ORDERING that the time for defendants to respond
to the Amended Complaint is EXTENDED to 06/02/16. (Benson, A)
(Entered: 05/19/2016)

ORDER of USCA as to 49 Notice of Interlocutory Appeal filed by Jonee
Fonseca. The dissolution of the district courts temporary restraining order
is stayed temporarily in order to provide this court sufficient time to
review the motion papers and decide the emergency motion for an
injunction pending appeal. (Washington, S) (Entered: 05/20/2016)

ORDER of USCA as to 49 Notice of Interlocutory Appeal filed by Jonee
Fonseca, ORDEIRNG that Appellant's motion for voluntary dismissal of
this appeal is granted. This order shall act as and for the mandate of the
Court. (Kastilahn, A) (Entered: 06/02/2016)
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06/01/2016

06/01/2016

06/02/2016

06/08/2016

06/08/2016

06/20/2016

06/23/2016

07/01/2016

07/14/2016

07/20/2016

07/21/2016

67

STIPULATION to extend Time to Respond to The Amended Complaint
for Declaratory Relief by Karen Smith. (Norton, Ashante) Modified on
6/2/2016 (Washington, S). (Entered: 06/01/2016)

STIPULATION and PROPOSED ORDER to extend time for filing
responsive pleading by Kaiser Permanente Medical Center Roseville,
Michael Myette. (Attachments: # 1 Proposed Order)(Jones, Drexwell)
Modified on 6/2/2016 (Washington, S). (Entered: 06/01/2016)

ORDER signed by District Judge Kimberly J. Mueller on 6/2/2016
ORDERING that Defendants' last day to file their responses to the
Amended complaint is EXTENDED to 6/12/2016. (Donati, J) (Entered:
06/02/2016)

NOTICE of VOLUNTARY DISMISSAL by Jonee Fonseca.
(Attachments: # 1 Proposed Order re Dismissal of Kaiser & Dr.
Myette)(Snider, Kevin) (Entered: 06/08/2016)

USCA CASE NUMBER 16-15883 for 49 Notice of Interlocutory Appeal
filed by Jonee Fonseca. (Zignago, K.) (Entered: 06/08/2016)

STIPULATION and [PROPOSED] ORDER Extending Time to Respond
to The Amended Complaint 29 by Karen Smith. (Norton, Ashante)
Modified on 6/21/2016 (Mena-Sanchez, L). (Entered: 06/20/2016)

STIPULATION and ORDER signed by District Judge Kimberly J.
Mueller on 06/22/16 ordering that defendant Smith's time to serve and file
a response to plaintiff's amended complaint for declaratory relief in the
above entitled action be extended from 6/21/16 to 7/05/16 pursuant to
Local Rule 144(a). (Plummer, M) (Entered: 06/23/2016)

SECOND AMENDED COMPLAINT against Karen Smith by Jonee
Fonseca.(Snider, Kevin) (Entered: 07/01/2016)

STIPULATION and PROPOSED ORDER for Extending Time to
Respond to the 64 Second Amended Complaint by Karen Smith. (Norton,
Ashante) (Entered: 07/14/2016)

STIPULATION AND ORDER signed by District Judge Kimberly J.
Mueller on 7/19/2016 ORDERING Defendant Karen Smith to respond to
the 64 Second Amended Complaint by 8/31/2016. (Michel, G.) (Entered:
07/20/2016)

MINUTE ORDER issued by Courtroom Deputy C. Schultz for District
Judge Kimberly J. Mueller: In light of the Order at ECF No. 66 extending
the time for defendant Karen Smith to respond to the Second Amended
Complaint and on the court's own motion, the Status (Pretrial Scheduling)
Conference set for 9/1/2016 is VACATED and RESET for 10/13/2016 at
2:30 PM in Courtroom 3 before District Judge Kimberly J. Mueller, with

1067




(1113 of 1117)

Case: 17-17153, 01/29/2018, ID: 10741930, DktEntry: 5-5, Page 276 of 280

08/31/2016

09/01/2016

09/23/2016

09/23/2016

09/29/2016

09/30/2016

09/30/2016

10/04/2016

10/04/2016

10/07/2016

69

75

77

the filing of a joint status report due seven days prior. (Text Only
Entry)(Schultz, C) (Entered: 07/21/2016)

MOTION to DISMISS by Karen Smith. Motion Hearing set for
10/7/2016 at 10:00 AM in Courtroom 3 before District Judge Kimberly J.
Mueller. (Attachments: # 1 Points and Authorities [Memorandum of], # 2
Notice [Request for Judicial], # 3 Exhibit A-E to Request for Judicial
Notice)(Norton, Ashante) (Entered: 08/31/2016)

MINUTE ORDER issued by Courtroom Deputy C. Schultz for District
Judge Kimberly J. Mueller: On the court's own motion, the Status
(Pretrial Scheduling) Conference set for 10/13/2016 is VACATED and
ADVANCED to 10/7/2016 at 10:00 AM in Courtroom 3 before District
Judge Kimberly J. Mueller, with the filing of a joint status report due
seven days prior. (Text Only Entry)(Schultz, C) (Entered: 09/01/2016)

OPPOSITION by Jonee Fonseca to 68 MOTION to DISMISS. (Snider,
Kevin) (Entered: 09/23/2016)

REQUEST for JUDICIAL NOTICE by Jonee Fonseca in re 70
Opposition to Motion. (Attachments: # 1 Exhibit 1)(Snider, Kevin)
(Entered: 09/23/2016)

JOINT STATUS REPORT by Jonee Fonseca. (Snider, Kevin) (Entered:
09/29/2016)

REPLY by Karen Smith to RESPONSE to 68 MOTION to DISMISS.
(Attachments: # 1 Proof of Service)(Norton, Ashante) (Entered:
09/30/2016)

OBJECTIONS by Defendant Karen Smith to 71 Request for Judicial
Notice. (Attachments: # 1 Proof of Service)(Norton, Ashante) (Entered:
09/30/2016)

MINUTE ORDER issued by Courtroom Deputy C. Schultz for District
Judge Kimberly J. Mueller: In light of the lengthy calendar on 10/7/2016
and to ensure sufficient time for all matters, the hearing on Defendant's
Motion to Dismiss (ECF No. 68 ) and Status (Pretrial Scheduling)
Conference set for 10/7/2016 at 10:00 AM is RESET on the same date for
2:30 PM in Courtroom 3 before District Judge Kimberly J. Mueller. (Text
Only Entry)(Schultz, C) (Entered: 10/04/2016)

OPPOSITION by Plaintiff Jonee Fonseca to 74 Objections to Plaintiff's
Request for Judicial Notice. (Snider, Kevin) Modified on 10/4/2016
(Kastilahn, A). (Entered: 10/04/2016)

MINUTES for MOTION HEARING held before District Judge Kimberly
J. Mueller on 10/7/2016. Attorney, Kevin Snider, present for Plaintiffs.
Attorney, Ashante Norton, present for Defendant Karen Smith. After
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10/17/2016

03/28/2017

04/14/2017

04/27/2017

05/01/2017

05/19/2017

78

82

hearing oral argument as to Defendant's Motion to Dismiss (ECF No.
68]), the court took the matter under submission. Although the matter was
also on calendar for a scheduling conference, the court deferred
scheduling. A formal written order will issue. Court Reporter: Jennifer
Coulthard. (Text Only Entry) (Schultz, C) (Entered: 10/07/2016)

STATUS (PRETRIAL SCHEDULING) ORDER signed by District Judge
Kimberly J. Mueller on 10/14/2016 ORDERING that initial disclosures as
required by F.R.Cv.P. Rule 26(a) be completed within fourteen (14) days
of the Scheduling Conference; ORDERING that all discovery be
completed by 10/31/2017; ORDERING all counsel to designate experts
by 9/8/2017 and to submit a supplemental list of expert witnesses by
9/29/2017; ORDERING that all expert discovery be completed by
10/31/2017; ORDERING that all dispositive motions, except motions for
continuances, temporary restraining orders or other emergency
applications, be heard by 1/12/2018; SETTING the Final Pretrial
Conference for 4/20/2018 at 10:00 AM in Courtroom 3 (KJM) before
District Judge Kimberly J. Mueller; ORDERING the parties to confer and
file a joint pretrial conference statement by 3/30/2018; SETTING Trial
for 6/4/2018 at 09:00 AM in Courtroom 3 (KJM) before District Judge
Kimberly J. Mueller; ORDERING that trial briefs be submitted by
5/21/2018; CAUTIONING all parties that this Status Order will become
final without further order of the court unless objections are filed within
fourteen (14) calendar days. (Michel, G.) (Entered: 10/17/2016)

ORDER signed by District Judge Kimberly J. Mueller on 03/27/17
ORDERING that defendant's 68 Motion to Dismiss is GRANTED;
plaintiff is GRANTED 21 days LEAVE TO AMEND. (Benson, A)
(Entered: 03/28/2017)

THIRD AMENDED COMPLAINT against Karen Smith by Jonee
Fonseca.(Snider, Kevin) (Entered: 04/14/2017)

STIPULATION and PROPOSED ORDER for Extending Time To
Respond To 3AC re 80 Amended Complaint by Karen Smith.
(Attachments: # 1 Proof of Service)(Norton, Ashante) (Entered:
04/27/2017)

MINUTE ORDER issued by Courtroom Deputy C. Schultz for District
Judge Kimberly J. Mueller: The court GRANTS the parties' stipulation
(ECF 81 ) to extend defendant Smith's May 5, 2017 deadline to respond to
the third amended complaint (ECF 80 ). Defendant's response shall be
filed by May 19, 2017. (Text Only Entry) (Schultz, C) (Entered:
05/01/2017)

MOTION to DISMISS by Karen Smith. Motion Hearing set for
8/11/2017 at 10:00 AM in Courtroom 3 (KJM) before District Judge
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07/27/2017

08/04/2017

08/07/2017

09/08/2017

09/25/2017

09/25/2017

10/19/2017

10/20/2017

11/01/2017

11/16/2017

86

87

92

Kimberly J. Mueller. (Attachments: # 1 Points and Authorities, # 2 Proof
of Service)(Norton, Ashante) (Entered: 05/19/2017)

OPPOSITION by Jonee Fonseca to 83 Motion to Dismiss. (Snider,
Kevin) (Entered: 07/27/2017)

REPLY by Karen Smith re 84 Opposition to Motion, 83 Motion to
Dismiss. (Norton, Ashante) (Entered: 08/04/2017)

MINUTE ORDER issued by Courtroom Deputy C. Schultz for District
Judge Kimberly J. Mueller: On the court's own motion, the hearing on
Defendant's Motion to Dismiss (ECF No. 83 ) set for 8/11/2017 is
VACATED and RESET for 9/8/2017 at 10:00 AM in Courtroom 3 before
District Judge Kimberly J. Mueller. (Text Only Entry) (Schultz, C)
(Entered: 08/07/2017)

MINUTES for MOTION HEARING held before District Judge Kimberly
J. Mueller on 9/8/2017. Attorneys, Kevin Snider, Matthew McReynolds,
and Alexandra Snyder, present for plaintiff. Attorney, Ashante Norton,
present for defendant Karen Smith. After hearing oral argument, the court
took Defendant's Motion to Dismiss (ECF No. 83 ) under submission; a
formal written order to issue. Court Reporter: Cathie Bodene. (Text Only
Entry) (Schultz, C) (Entered: 09/08/2017)

ORDER signed by District Judge Kimberly J. Mueller on 09/22/17
GRANTING defendants' 83 Motion to Dismiss without leave to amend.
CASE CLOSED (Benson, A.) (Entered: 09/25/2017)

JUDGMENT dated *09/25/17* pursuant to order signed by District Judge
Kimberly J. Mueller on 09/22/17. (Benson, A.) (Entered: 09/25/2017)

NOTICE of APPEAL by Jonee Fonseca as to 89 Judgment, 88 Order.
(Filing fee $ 505, receipt number 0972-7320712) (Attachments: # 1
Notice)(Snider, Kevin) Modified on 10/20/2017 (Kaminski, H). (Entered:
10/19/2017)

APPEAL PROCESSED to Ninth Circuit re 90 Notice of Appeal filed by
Jonee Fonseca. Notice of Appeal filed *10/19/2017*, Complaint filed
*4/28/2016* and Appealed Order / Judgment filed *9/25/2017*. Court
Reporter: *Jennifer Coulthard*. *Fee Status: Paid on 10/19/2017 in the
amount of $505.00* (Attachments: # 1 Appeal Information) (Kaminski,
H) (Entered: 10/20/2017)

USCA CASE NUMBER 17-17153 for 90 Notice of Appeal filed by Jonee
Fonseca. (Zignago, K.) (Entered: 11/01/2017)

TRANSCRIPT REQUEST by Jonee Fonseca for proceedings held on
9/8/17 before Judge Kimberly J. Mueller. Court Reporter Cathie Bodene.
(McReynolds, Matthew) (Entered: 11/16/2017)
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12/04/2017

94 | TRANSCRIPT of Proceedings held on September 8, 2017, Re: Deft's
Motion to Dismiss, before District Judge Kimberly J. Mueller, filed by
Court Reporter Cathie Bodene, Phone number 916-446-6360 E-mail
cbodene@caed.uscourts.gov. Transcript may be viewed at the court
public terminal or purchased through the Court Reporter/Transcriber
before the deadline for Release of Transcript Restriction. After that date it
may be obtained through Court Reporter Cathie Bodene or PACER. Any
Notice of Intent to Request Redaction must be filed within 5 court days.
Redaction Request due 12/26/2017. Redacted Transcript Deadline set for
1/5/2018. Release of Transcript Restriction set for 3/5/2018. (Bodene, C)

(Entered: 12/04/2017)

PACER Service Center

Transaction Receipt

01/10/2018 15:48:36

PAC.ER cplosangeles16:3499764:4016252
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Description: |Docket Report
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CERTIFICATE OF SERVICE
I hereby certify that on January 29, 2018, I electronically filed the foregoing
with the Clerk of the Court for the United States Court of Appeals for the Ninth
Circuit by using the appellate CM/ECF system.
I certify that all participants in the case are registered CM/ECF users and

that service will be accomplished by the appellate CM/ECF system.

s/ Kirstin Largent
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