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G. PATRICK GALLOWAY, ESQ. (State Bar No. 49442)

—

KAREN A. SPARKS, ESQ. (State Bar No. 137715) F g | L E
2|| GALLOWAY, LUCCHESE, EVERSON & PICCHI : ) D
A Professional Corporatlon ALAMEDA COUNTY
3|| 2300 Contra Costa Blvd., Suite 350 . , ‘ o ' B
|| Pleasant Hill, CA. 94523°2398 NOV 2 3 2015 °
4|[ Tel. No. (925) 930-9090 - .
|| Fax No. (925) 930-9035 CLERK OF THE SUPERIOR CO
5| E-mail: ksparks@glattys.com By :
Deputy
6| Attorneys for Defendant ‘
. UCSF BENIOFF CHILDREN'S HOSPITAL OAKLAND
'8 | INTHE SUPERIOR COURT OF THE STATE OF CALIFORNIA
9 IN AND FOR THE COUNTY OF ALAME_DA - NORTHERN DIVISION
10 |
11{| LATASHA NAILAH SPEARS WINKFIELD Case No. . RG15760730

MARVIN WINKFIELD; SANDRA :
CHATMAN and JAHI McMATH, a minor, ~ NOTICE OF DEMURRER, MOTION TO

12
: by and through her Guardian Ad Litem, STRIKE REQUEST FOR JUDICIAL
13|| LATASHA NAILAH SPEARS WINKFlELD NOTICE; UCSF BENIOFF CHILDREN’S
: HOSPITAL OAKLAND’S DEMURRER TO
14 Plalntlff , ' - FIRST CAUSE OF ACTION AND MOTION
_ TO STRIKE PORTION OF FIRST . ‘
15 vs. - : - AMENDED COMPLAINT
16|| FREDERICK S. ROSEN, M.D.; UCSF
BENIOFF CHILDREN'S HOSPITAL . .
17 || OAKLAND (formerly Children's Hospital & Date: January 8, 2016
Research Center at Qakland); MILTON Time: 2:00 p.m.
18|| McMATH, a nominal defendant, and DOES Dept: 20.
1 THROUGH 100 < Complaint Filed:
19 . ‘ Trial: N/A
Defendants.
- 20 Reservation No. R-1686975
21 | )
22
TO PLAINTIFFS AND THEIR ATTORNEYS OF RECORD
23
PLEASE TAKE NOTICE that on the 8th day of January, 2016 at 2: OO p.m. in
24
Depanment 20 of the above entitled court, defendant UCSF Benioff Children’s Hospital
25 : ‘ .
’ Oakland will demur to the first cause of action of plaintiffs’ First Amended Complaint
26|, , : : _ .
pursuant to C.C.P. § 430.10 (e) for failure to state facts sufficient to constitute a cause
27 -
281 . , 1
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| of action, and will move to strike improper portions of said Complaint pursuant to C.C.P.

§ 435-§ 436 as set foith below.

DEMURRER

First Cause of Action

1. The first cause of action fails fo state facts sufficient to constitute a cause

of action for Personal Injury-on behalf of Jahi McMath in Jahi has been decllared dead

-under California law, and she has no standing to sue for personal injury. C.C.P. §

430.10:(e) .

MOTION TO STRIKE

Conditional Lanquage - Wrongful Death Action

1. _“In the event that it is determined that’ [Jahi
succumbed to the injuries causes by the negligence
of the defendants]. First Amended Complaint for
Damages at 13:27-28. -

This demurrer and motion will be based on this Notice/ Demurrer/ Motion to Strike, the
accompanying Memorandum of Points and'Authorities and Request for Judicial Notice
therein, Exhibits A-G, the Declaration of Joseph E. Finkel, all pleadings and papers on
ﬁlé herein as well argument and authority that may be presented in Reply or at the time

of the hearing of this matter.

Dated: November 23, 2015
| GALLOWAY, LUCCHESE, EVERSON

- & PICCHI

o Ki{?é?‘l/ALSPARKS = EAS
G
Attorneys for Defendant #1311
UCSF BENIOFF CHILDREN'S
HOSPITAL OAKLAND
2
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Suite 350
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PROOF OF SERVICE .

| declare under penalty of perjury that:

| am a citizen of the United States and am employed in the County of Contra Costa. |
am over the age of eighteen years and not a party to the within action. My business
address is 2300 Contra Costa Boulevard, Suite 350, Pleasant Hill, CA 94523-2398.

On the date set forth below, | caused the attached NOTICE OF DEMURRER, MOTION
TO STRIKE REQUEST FOR JUDICIAL NOTICE; UCSF BENIOFF CHILDREN'S
HOSPITAL OAKLAND'S DEMURRER TO FIRST CAUSE OF ACTION AND MOTION
TO STRIKE PORTION OF FIRST AMENDED COMPLAINT to be served on the parties

to this action as follows: . ‘

| retained UNITED PARCEL SERVICE to serve by overnight delivery a true copy
thereof on the parties as set forth on the attached service list. C.C.P. §§1013(c),

2015.5..

Executed on November 23, 2015 at Pleasant Hill, California.

Dals, il

Debbie Miller

3
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MCMATH (WINKFIELD) V. CHILDREN'S HOSPITAL

RG15760730

Bruce Brusavich, Esqg.
AGNEWBRUSAVICH
20355 Hawthorne Boulevard
Second Floor

Torrance, CA 90503

Thomas E. Still, Esq.

Hinshaw, Marsh, Still & Hinshaw
12901 Saratoga Avenue
Saratoga, CA 95070

Andrew N. Chang, Esq.

| Esner, Chang & Boyer

234 East Colorado Blvd., Ste. 750
Pasadena, CA 91101

ALAMEDA - NORTHERN DIVISION COUNTY SUPERIOR COURT CASE NO.

SERVICE LIST

Counsel for Plaintiffs

Co‘unsel for Defendant Frederick S.
Rosen, M.D.

Counsel for Plaintiffs
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| G. PATRICK GALLOWAY, ESQ. (State Bar No. 49442)

KAREN A. SPARKS, ESQ. (State Bar No. 137715)

GALLOWAY, LUCCHESE, EVERSON & PICCH| ' F E L F D

A Professional Corporation | ALAMEDA COUNTY
2300 Contra Costa Blvd., Suite 350 . o

Pleasant Hill, CA 945232398 15

Tel. No. (92_5) 930-9090 \ S NOV 943 200 .
Fax No. (925) 930-9035 - ‘ CLERK OF Tt AT ROURT

E-mail: ksparks@glattys com : \ L e

» By T Deputy
Attorneys for Defendant ' c
UCSF BENIOFF CHILDREN'S HOSPlTAL OAKLAND

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
~ INAND FOR THE COUNTY OF ALAMEDA - NORTHERN DIVISION |

LATASHA NAILAH SPEARS WINKFIELD; Case No. RG15760730

MARVIN WINKFIELD; SANDRA :

CHATMAN and JAHI McMATH, a minor, The Honorable Robert B.

by and through her Guardian Ad Litem, Freedman '

LATASHA NAILAH SPEARS WINKFIELD _ _
MEMORANDUM OF POINTS AND

Plaintiffs, AUTHORITIES IN SUPPORT OF UCSF
' ' BENIOFF CHILDREN'S HOSPITAL
VS. OAKLAND'S DEMURRER TO FIRST
: CAUSE OF ACTION AND MOTION TO

FREDERICK S. ROSEN, M.D.; UCSF =~ STRIKE PORTIONS OF FIRST
BENIOFF CHILDREN'S HOSPITAL - AMENDED COMPLAINT; REQUEST FOR
OAKLAND (formerly Children's Hospital & JUDICIAL NOTICE
Research Center at Oakland); MILTON \
McMATH, a nominal defendant, and DOES ’ - \
1 THROUGH 100, Date: January 8, 2016

Time: 2:00 p.m.

‘Defendants. Dept: 20
Complaint Filed:
Trial: N/A

Reservation No. R-1686975

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
UCSF BENIOFF CHILDREN'S HOSPITAL OAKLAND'S DEMURRER TO
FIRST CAUSE OF ACTION AND MOTION TO STRIKE PORTIONS OF
FIRST AMENDED COMPLAINT; REQUEST FOR JUDICIAL NOTICE

RG15760730: Memo. of Points and Authorities of UCSF Beniof Children's Hospital Oakland’s 200-9734/KAS/818458
Demurrer to 1% Cause of Action and Mtn to Strike Portions of FAC; Req. for Judicial Notice
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I
INTRODUCTION

“This is a medical malpractice/wrongful death action arising out of the Surgical ahd
post-operative _cgré provided ‘to Jahi McMath at Children’s Hospital Oakland in
December, 2013. Following defendants’ demurrer to the original complaint, the First |
Amended Complaint was filed. The amended Complaint again alleges causes of action
for personal injury,_negligent infliction of emotional distress, and wrongful deafh.- |

~ In December, 2013, this Court found Jahi to be irreversibly brain dead, and
Iegallly dead under California law. The determination of death was final, re-litigation of
this .issue is barred by the rules of collateral estoppel, and vth_e amended allegations of
do not fall within the “chénged circumstances” exception to those rules. The Hospital
therefore demurs again to the.first cause of action because Jahi does not have standing
to assert a cause of action for personal injury, and also moves to strike the portion of
the wfongful death cause of action contemplating the re—litigation of the death issue» in
this action. o

.

APPLICABLE LAW ,
C.C.P. § 430.10 sets forth the grounds for demurrer:

- The party against whom a comp|aint‘ .. has been filed may object,
by demurrer ... to the pleading on any ... of the following grounds...

(e) The pleading does not state facts sufficient to const'itute a
cause of action. , _ !

- (f) The pleading.is uncertain. As used in this subdivision, .
"uncertain” includes ambiguous and unintelligible.
- C.CP.§435 provides for motions to strike énd reads in part as follows:
(b“) (1) Any party, within the time allowed to respond to a

pleading may serve and file a notice of motion to strike the
whole or any part thereof....

C.C.P.-§ 436 permits the court in its discretion to strike various improper matters:

1
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1 The -court may, upon a motlon made pursuant to Sect|on
) 435...
(a) Strike out any 1rre|evant false, or improper matter
3 inserted in any pleadlng
41| (b) Strike out aII or any part of any pleading not drawn or
filed in conformity with the laws of this state, a court rule, or
9 an order of the court. ,
6 The grounds for demurrers and motions to strike must be apparent from the face of the
7 complalnt or from matters subject to judicial notice. C CP.§ 430.30 and § 437.
8 | .
9 REQUEST FOR JUDICIAL NOTICE
10 The Hospital respectfully asks the Court to take judicial notice of:
11 1) The fol|c.)wing‘reco'rds of this Court in Winkfield v. Children’s Hospital Oakland
12  Case No. RP13707598:
13 | a. 1/2/2014 Amended Order (1) Denying Pe’titioh For Medical Treatment and
14 (2) Granting In Part Application Tu Seal Purtioné Of Record [non-
15 substantive amendments to 12/26/2013 Order], Exhibit A.
16 b.- 1/17/2014 Final Judgment Denying Petition for Medical Treatment, Exhibit
17 B. |
18 c. 10/3/2014 Writ .of Errur Corum Nobis And Memorandum Regarding
19 Court's Jurisdiction To Hear Petition for Determination That Jahi McMath -
20 - Is Not Brain Dead, with accompanying Expert Declarations, Exhibit C 1.6,
2 d. 10/6/2014 Order Abpointing Dr. Paul Fisher As Court Expert Witness
929 Exhibit D
23 e. 10/6/14 Letter Of Paul Fisher, M. D., with attached American Academy of
24 | Pedlatrlcs Gwdellnes for the Determlnatlon of Brain Death in |nfants and
25 * Children, Exhibit E. |
26 f 10/8/2014 Case Management Order Confirming Petitioner's Withdrawal
27‘ - | Of Petition for Writ Of Error Coram Nobis, Exhibit F. .
28 2) The Certlflcate of Death for Jahi McMath, Exhibit G
O EVERSON & PIGCH) 2
0 o " || RGT5760730: Memo. of Points and Authorities of UCSF Beniof Children's Hospital Oakland’s 200,97 34/KAS 618458
P ey || Demurrer to 1% Cause of Action and Mtn to Strike Portions of FAC; Req. for Judicial Notice
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Evidence Code § 452 (d) permits the Court to take judicial notice of the records of any
court of this state. Evidence Code.§ 452 (c) permits the Court to take judicial notice of
official acts of the legielative, executive and jUdiciaI,departments of the state, including

the filing of death certificates. People v. Terry (1974) 38 Cal. App. 3d 432, 439.

Evidence Code § 453 makes judicial notice of these matters mandatory when the
adverse party has been given su.fficient notice of the request. 'Notice is SQfﬁcient if given
in the demurrer or motion to strike or in the supporting points and authorities. C.C.P. §
430.70 and § 437.

See accompanying Declaration of Joseph E. Finkel In Support of UCSF Benioff
Children's Hospital Oakland’s Request For Judicial Notice. |

IV.

JAHI HAS BEEN DECLARED LEGALLY
DEAD UNDER CALIFORNIA LAW

A.  THE DETERMINATION OF DEATH IS APPARENT FROM THE COMPLAINT
ITSELF

According to the Complaint, Jahi underwent extensive surgery on December 9,
2013. FAC 111, The defendants allegedly failed to appropriately respond to extens:ve
post—operative bleeding. The next day a Code Blue was called and continued for 2
hours 33 minutes, dAuring which time defendants allegedly failed to establish an airway,
and this allegedly resulted in inadequate oxygenatien. FAC 1 18-19. On December 13,
2013, p|a|nt|ffs were adwsed that EEG testlng showed that Jahi had sustalned |
significant brain damage that repeat testing the next day revealed severe brain
damage, that Jahi had been put on an organ donor list, and that life support wouId be
withdrawn. FAC 1] 23. Plaintiffs also allege that the Chief 'of Pediatrics told them that
Jahi was dead. FAC 1/24. |

3
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’ (

B. THE DETERMINATION OF JAHI'S DEATH WAS FULLY LITIGATED, AND
THE FINAL JUDGMENT IN THIS MATTER WAS ISSUED BY THIS COURT IN
JANUARY 2014

In. December, 2013, plaintiffs petitioned thie Court seeking an injuhction to
pre\)ent the Hospital from withdrawing Jahi frorﬁ life support.'The Hospital opposed the
Petition arguing the Hospital had no duty to continue any medical interventions because
fhere had been an irreversible cessation of all brain functions, and thus Jahi was dead
as a matter of law under Health and Safety Code § 7180. 1/2/2014 Amended Order
Denying the Petition For Medical Treatment at 2:7-21, Exhibit A |

The Court considered Declarations and/or tesﬁmony frcm Dr. Robert
Heidersbach and Dr. Robin Shanahan, the physicians at CHO who made the initial
diagnosis of irreversible brain death. 1/2/2014 Amended Order Denying the Petition For |
Medical Treatment at 2:21-3:2, Exhibit A. The Court appointed Dr. Paul Fisher, Chief of
Child Neurology at Stanford University School of Medicine, to serve as an independent
physiciah Dr. Fisher also examined Jahi and testified as to his findings. Id. at 5:14-6:5.
The American Academy of Pediatrics’ Guidelines for the Determination of Brain Death
in. Infants and Children setting forth the accepted standards for determlnlng braln death
in children were admitted, as well as the examlnatlon notes of Dr. Shanahan and Dr.
Fisher. Id. at 6:4-17. Dr. Shanahan and Dr. Fisher both testified that Jahi was brain
dead under the accepted medical standards. Id. at 7:1-2 and 7:21-22. Counsel for
Petitioner stipulated that Dr. Fl_sher. had conducted his examination and made the brain
death diagnosis according to accepfed'standards. Id. at 6:22-7:1.

The Court specifically stated that in crder to decide the issue presented by the
Petition, it necessarily had to determine whether Jahi was legally dead. 1/2/2014
Amended Order Denying the Petition For Medlcal Treatment 3: 24-25, Exhibit A. The
Court found by clear and convincing ewdence that Jahi was Iegally dead according to

accepted medical standards and denied the plaintiffs’ Petition for Medical Treatment. Id.

4
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at 16:9-22. A Final Judgmént- on the merits was entered. 1/17/2014' FinaI‘Judgment |
Denying Petition for Medical Treatment, Exhibit B. - |
The Hospital again asks the Court to take judicial noticé of the 1/2/2014
Amended Order Denying the Petition For Medical Treatment at 2:7-21, Exhibit A and |
the 1/17/2014 Final Judgment Denying Petition for Medical Treatment, Exhibit B, as well |
as judicial notice of the fact thét thé i‘ssue of whether Jahi is legally dead has been fully
Iiti'gated,' necessarily decided, and finally determined in'a prior action between the same

parties. Request for Judicial Notice and Declaration of Joseph E. Finkel.

|'c.  ADEATH CERTIFICATE WAS ISSUED

A Death Certificate was also _issued,'and the Hospital again asks the Court to
take judi'cial 'notice of the Certificate. Certificate of Death, Exhibit G. At the very least,
issuénce of a Death Certificate permits the Court to take judicial notice of the fact that a

determination of death was made, that it was considered final, and that in California,

Jahi s legally dead.

V.

A DETERMINATION. OF DEATH IS INTENDED TO BE FINAL
AND MUST BE FINAL TO SERVE ITS INTENDED PURPOSE

Health and Safety Code § 7180 governs the determination of death in California

and reads as follows:

(a) An individual who has sustained either (1) irreversible
cessation of circulatory and respiratory functions, or (2) irreversible
- cessation of all functions of the entire brain, including the brain
stem, is -dead. A determination of death- must be made in
accordance with accepted medical standards. [Emphasis added]

~(b) This article shall be applied and construed to effectuate its
general purpose to make uniform the law with respect to the subject
of this article among states enacting it.

(c) This article may be cited as the Uniform Determination of
Death Act. \ o ' : ; '

Health and Safety Code § 7180 adopts the U.niform Determination of Death Act without .

change. Statutes are to be construed in a manner consistent with the ordinary meaning
. 5 _
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of the words used, and in a manner that gives effect to their intended purpose. See e.g.

Estate of Grlswolds v. See (2004) 25 Cal. 4" 904, 910-911.

ConS|stent with its ordlnary meanlng death is |rreverSIble and final. And to serve
its'intended purpose, a determlnatlon of death must be final. The determination of death
permits medical treatment to be withdrawn (see 1/17/2014 Final Judgment Denying

Petition for Medical Treatment, Exhibit B), and organs to be removed for transplant (see

.Health and ;Safety Code § 7151.40). A declaration of death also permits wills to be

probated, insurance proceeds to be distributed, and it permits families to move on. The |

determination must therefore be final. It is unclear what, if any, meaning or use a

reversible declaration of death would have, and in fact the Uniform Determinatioh of

Death Act, expressly requires the /rreverS/ble cessation of aII brain.functions. ‘
The Uniform Determlnatlon of Death Act not only requires a determination that
the cessation of a|| braln function be irreversible, it exphcutly or |mpI|0|tIy recognizes and'

depends on the fact that “ the medical professwn has developed techniques for

‘determining if loss of brain function while cardloresplratory support is administered.

Those are the technidues 'are to be set out in the accepted medical standards for

'deter’mini.ng irreversible brain ‘death. See UDDA, and National Conference of

Commissioners on Uniform State Laws, Prefatory Note 2, 12A U.L A. (Masters Ed.
2008), Determination of Death Act pp.778, Exhibit H.

VL

. THE DETERMINATION OF :IAHI’S DEATH IS NOW FINAL,
NOTHING.IN THE FIRST AMENDED COMPLAINT REQUIRES
OR PERMITS PLAINTIFFS TO RE-LITIGATE THIS ISSUE -

A.  WHEN FACTS OR STATUS ARE FIXED AND PERMANENT IN NATURE, THE
“CHANGED CIRCUMSTANCES” EXCEPTION TO COLLATERAL ESTOPPEL
DOES NOT APPLY

" The principles of res judicata, and more specifically collateral estoppel, bar the
re-litigation of an issue decided in a prior proceeding if: 1) the issue was actually

5
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litigated and necessarily decided in the prior proceeding; 2) the issue previously decided .

is identical to the one to be‘ re-litigated in the present proceeding; 3) the party against

‘whom collateral 'estOppeI is asserted was a party, or in privity to a party, in the prior

prbceeding, and 4) the previous proceeding resulted in a final judgment on the merits.

See e.g. Daar & Newman v. VRL Intern (2005) 129 Cal. App. 4th 482, 489. All these

requirements have been met. Part IV B above. |
Plaintiffs, howéver, contend that the principles of collateral es/toppel do not bar

the re-litigation of the death issue because there are subsequent events that bring this -

,ca'se;,within the changed circumstance exception fo collatéral estobpel. In opposition to

the Hospital's previous Demurrer, plaintiffs cited to'the following explanation of this
exception: |

It is clear that if facts and circumstances change after the
first case is final, they are no longer "identical" by the time .

- the second case rolls along. "[T]he estoppel effect of a-
judgment extends only to the facts in issue as they existed at
the time the prior judgment was rendered." (citation omitted.)
"Some issues are not static, that is, they are not fixed and
permanent in their nature. When a fact, condition, status,
right, or title is not fixed and permanent in nature, then an
adjudication is conclusive as to the issue at the time of its
rendition, but is not conclusive as to that issue at some later
time." (Ibid., citing Lunt v. Boris (1948) 87 Cal.App.2d 694,
695 [197 P.2d 568].) ‘

Union Pacific Railroad Company v. Santa Fe Pécific Pipelines, Inc. (2014) 231

Cal.App.4th 134, 181. Thus the exceptio)n applies only when the fact.or status at issue
is not fixed and permanent in nature, and the defense has found no authority, applying
the exception to a determination of death. |

Changed circumstanceé in some cases may permit the re-litigationl of an issue,

but this is not true when the issue is irreversible brain death.’

' The Court previously asked what would happen if Jahi were to walk into Court and speak. But
the UDDA (Health and Safety Code § 7180) and the accepted standards for determining irreversible brain
death apply in those instances when respiration and circulation are maintained artificially, and
neurological testing is required to determine if the brain has irreversibly ceased to function. It is the
neurological determination of brain death that is at issue here and in the prior proceedings. If Jahi were to
walk into Court, there would be no need for Neurology experts and Neurological testing. These new facts
would not only fall outside the scope of the prior proceedings, they would fall outside the scope of the
UDDA. * 7 o ' ~
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B. " IRREVERSIBLE BRAIN DEATH DETERMINED ACCORDING
TO ACCEPTED MEDICAL STANDARDS IS, BY DEFINITION
FINAL, FIXED AND PERMANENT .

The question of whether Jahi no longer meets the criteria for brain death was
already fully. and finally determined in December, 2013, when Dr. Fisher and two other
physicians found that Jahi had suffered irreversible brain death. This was a final, fixed,
and permanent determination as a matter of accepted medical fact and as a matter of
law. | o

When somecne is found to be irreversibly brain dead, by definition, it means that -
the medical knowledge and 'clinical.experience upon which the accepted medical
standards for determining the irreversible brain death depend have determined that -
there is no med/cal possibility of change. When the determination of irreversible brain
death was made the possibility of a future change in status was ruled out at that time.

" The question. of whether Jahi no longer meets the criteria for brain death has
already been answered in December 2013, and the answer is No. The Octob'er 2014,
pro'ceedings and the‘ Complaint in the present case are simply continuing expert
disputes over an issue that has already been decided. |

C.  PLAINTIFFS ARE IMPROPERLY ASKING THIS COURT OR A JURY IN THIS
CASE TO REJECT THE ACCEPTED MEDICAL STANDARDS USED TO
DETERMINE IRREVERSIBLE BRAIN DEATH

During the December 2013' proceeding before Judge Griilo plaintiffs

acknowledged that the American Academy of Pediatrics’ Guidelines set out the

accepted medical standard for determining |rreverS|ble brain death and stipulated that

Dr. Fisher had appropriately conducted the braln death examination according to- the
accepted medical standards, even'though they disagreed with his conclusion that Jahi
was irreversibly brain dead. See 1/2/2014 Amended Qrder Denying the Petition For
Medical Treatment at 6:22-7:1, Exhibit A. ‘

8
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If plaintiffs were contending that Dr. Fisher in some way erred back in

| December, 2013, further litigation on that issue would clearly be barred by the rules of

collateral estoppel because Jahi's condition i'n December, 2013 was fully litigated and
finally determined. . _ | |

L' Although not entirely clear, based the plaintiffé’ October 2014 attempt to have
declared “not brain dead,” théy appear be contending that they have new eviden'ce
establishing that Jahi no longer meets the criteria’ for brain death, that the accepted
medical standards appljed-in December, 2013 were incapable of determining if the
imeversible cessation of all brain functions has o_ccUrred, and that she was not really
brain-dead at that time.

In October, 2014, nine months after Jahi was determined to be legally dead

under California law, plaintiffs filed a Writ of Errdr Corum Nobis And Memorandum

Regarding Court's Jurisdiction To Hear Petition for.Deterrhination That Jahi McMath Is
Not Brain Dead on the grounds they had irrefutable evidence that Jahi no longer meets
the accepted criteria for brain death, the same thing they are alleging in this case.
Plaintiffs’ papers included the Declarations from plaivntiffs’ expérts. Writ of Error Corum
Nobis And Memorandum . Regarding - Court’s Jurisdiction To Hear Petition for
Determination That Jah'i McMath Is Not Brain Dead; Declarations of Philip De Fina,
Ph.D., Calixto Machado M.D, Charles J. Prestigiacoma M.D., Elena B. Labkovsky
Ph.D., and Alan Shewmon M.D. Exhibit C 1-6.

One of tﬁose éxpérts, Dr. Alan Shewmon, explains that even though Jahi is
clearly not brain dead now, he has no doubt that at the time of the original diagnosis,
she fulfilled the diagnostic criteria for brain death that had beén correctly and rigorously

applied in December, 2013. He then goes on to state:

A likely explanation for the discrepancy (in fact the only
explanation 1 can think of) is that (1) the standard clinical
diagnostic criteria are not as absolutely, 100% reliable as
- commonly believed, and (2) the radionuclide blood flow
“studies are not sensitive enough to distinguish no flow from
low flow.... [Emphasis added] '

, 9

' ' .
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Declaration of Alan Shewmon M.D. at page 3 {[ 4, Exhibit C 6. Dr. De Fina expresses a
similar view, stating in part: A

| ‘personally have seen only one other case such as Jahi

McMath's wherein a person pronounced brain dead, and

confirmed by more than five (5) United States Doctors was,

with more sensitive testing, of the type performed on Jahi

McMath, found at a date remote from the insult to the brain,
determined to have brain activity.... [Emphasis added

Declaration of Phillip De Fina Ph.D., Exhibit C 2. Plaintiffs are disputing the vaIidfty
and/or reliability of the American Academy of Pediatrics’ Guidelines for Determining
Irreversible Brain Death In Children and Infa'nts, even thcugh plaintiffs acknowledge
they are the accepted standards for determining brain death in children.

T.he American Academy of Pediatrics’ Guidelines were developed by a task force
that included the Society of Cntlcal Care Medicine (section on Crltlcal Care and section
on Neurology), the American Academy of Pediatrics, and the Chl|d Neurology Society,
and are broadly accepted by the medical community as the standard for determlnlng
irreversible brain death in children. 10/6/2014 Letter of Paul Fisher M.D., Exhibit D at
113, 4, and 16-18..

It is not within the prcvince of couds and juries to reject the American Academy .
of Pediatrics Guidelines, nor Yis it up to the courts to determine what the accepted
medical standards should be, or to otherwise second guess the Academy and the
members of the medical community that developed and accepted i{s Guidelines.

If plaintiffs believe they have evidence showing that the accepted Gwdellnes are
mcapable of determlmng if irreversible cessation of all brain function has occurred, they
must address their concerns to the American Academy of Pediatrics, to those who
developed and the Guudellnes and to the broader medical community that accepted the
Guidelines. If plamtlffs experts and the research foundation (IFBR) with which they are
associated have been unable to convince the medical community to accept their
position on the determination of brain death in children, it is not up to courts or juries to

decide the issue on a case by case basis.
10 -
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D. THE UDDA MAKES IRREIVERSIBLE_BRAIN DEATH A BASIS FOR
- DETERMINING DEATH AS A MATTER OF LAW, AND THE LAW IS NOT
SUBJECT TO CHANGE BY THE COURTS

If plainti_ffs are contending that brain death is inherently reversible, or that it is not

possible to determine when irreversible cessation of brain functi’on has occurred or they

otherwise mtend to challenge ‘irreversible brain death” as a valid basis for determining
death, they would in effect be |mproperly asklng the Court to reject the basic provisions
of the Uniform Determlna_tlon of Death Act (UDDA).

The Uniform Determination of Death Act was drafted by both legal and medical

authorities, it reflects accepted biomedical practice, it has the approval of both'the ABA

and AMA,} and it has been adopted by over 30 jurisdictions. National Conference of
Commissionersen Uniferm State Law, 12A U.L.A. (Masters Ed., 2008) Determination of
Death Act pp. 777-779, Exhibit H. '. a
The UDDA establishes wreversrble loss of brain function as a means of
determlmng death, and is premised on the irreversible nature of the loss, and the ability
of accepted medical standards to determine whether irreversible cessation of brain
function has occurred. It is not't.Jp to_this Court or a jury in this case to revr/eigh the facts |
and findings underlying the Uniform ‘Determination of Death Act or to decide whether
brain death can or should be used as a basis for determining death. See Schabarum V.

California Legislature (1998)-60'CaI.App.4th.1205, 1219; C.C.P. §1858.

.Any concerns the IFBR and the plaintiffs may have about the efficacy of brain-
death as a' basis for determining death.should be ,add_ressed to those who drafted the

law and’ the legislatures that enacted it, not to the Court or the jury in this case.

/ VIL.

. THE DEATH CERTIFICATE ALLEGATIONS IN THE AMENDED COMPLAINT
SIMPLY AFFIRM THE FINAL JUDGEMENT ISSUED BY JUDGE GRILLO

Again the Hospital asks the Court to take judicial notice of the issuance of a

Death Certificate, and therefore of the fact that a determmatron of death was made that
1 : ‘
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it was considered final, and that in California Jahi is legally dead. Certificate of Death,

Exhibit G, Request for Judicial Notice.

The issuance of the Death Certificate affirmed the finding of death, and ‘is not
|tself a subsequent event that would justify re-litigating the death issue. Even assumlng
arguendo that the voiding or amendmg of the Death Certificate would bnng this matter
W|th|n the scope the “changed circumstances” exception to the rules of coIIateraI,

estoppel, it appears from the complaint that this did not happen. In {{] 27- 30 of the first

‘amended complaint,.plaintiffs allege that they petitioned the State of California to void or

amend the Death Certificate. They were informed the State had no standing to take
such an action, and were directed to the Coroner who issued the Certificate. They
allege that in June, 2015, they petitioned Dr. Muntu Davis, the Health Office for .

Alameda County Care Serve Agency as well as the Alameda County Registrar of Births:

‘and Deaths, with requests to void the Certlflcate and that Dr. Davis did not respond

Plaintiffs do not allege what if any response they received from the County Coroner or
the County Registrar. FAC 1 27-30. Plaintiffs allege that there are a number of
deficiencies in the Death Certificate, but they were apparently not sufficient to warrant
voiding or amending the Certificate.
| Despite plaintiffs’ efforts, the Death Certificate stil remains in effect almost two
years after it was issued. |
- VIII.

THE FIRST CAUSE OF ACTION FAILS TC STATE FACTS -
'SUFFICIENT TO ESTABLISH THAT JAHI HAS STANDING TO SUE

~The first cause of action is titled “For Personal Injuries On' Behalf Of Jahi

»McMath ! Complalnt for Damages at 9:18-20. Jahi is legally dead under California law, |

and personal injury causes of action belonging to a decedent at the time of death can

on|y be maintained by the decedent s personal represen_tatlve, or if none, a successor in

interest. C.C.P. § 377.30.

: 12
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~ As the decedent, Jahi McMath cannot maintain a cause of action to recover for
her injyﬁes, and the first cause 6f actioh therefore fails to state facts sufficient to’
constitute a cause 6f action. California Practice Guide, Civil Procedure Before Trial ]
2.77 (complaint filed \by person without standing to sue subject to generél demurrer).
| X

THE HOSPITAL MOVES TO STRIKE THAT PORTION OF THE WRONGFUL DEATH
CAUSE OF ACTION CONDITIONING IT ON A RE-DETERMINATION OF DEATH

Courts have recognized the importance of striking: substantively defective
oortions of a complaint: | |

...[lln some cases a portion of a cause of action will be
substantively defective on the face of the complaint.
Although a defendant may not demur to that portion, in such

- cases, the defendant should not have to suffer discovery and
navigate the often dense thicket of proceedings in summary
adjudication. ... [W]hen a substantive defect is clear from the
face of a complaint ... a defendant may attack that portion of
the cause of action by filing a motion to strike (citations
omitted).... -

PH 1l, Inc. v. Superior Court (1995) 33 CaI.App.4th‘1680,‘ 1682. The Hospital moves td

strikeﬁtho'se portions of the Complaint that are inconsistent with the determination that ‘
Jahi is legally dead. | | |

' The wrongful 'death cause of action begins with the conditional phra'sel“ln the
event that it is détermined that Jahi succumbed to the injuries caused by the negligeﬁce
of the defendants.” FAC 13:27. The conditional phrase ifnproperly contemplates -a

subsequent re-determination of death in this action, and it should be stricken. -

X.

PLAINTIFFS HAVE TWICE FAILED TO HAVE THIS COURT DETERMINE
THAT JAHI IS NOT DEAD, AND ARE NOW IMPROPERLY SEEKING A
MORE FAVORABLE FORUM IN WHICH TO RE-LITIGATE THIS ISSUE

In their amended complaint plaintiffs allege four events that occurred after the

Final JUdgment ‘was entered in January 2014 which they believe are irrefutable -

‘evidence that Jahi is no longer brain dead. They allege {hat a September 26, 2014 MRI

13
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shows vast areas of “structurally and relatively preserved. brain” that are inconsistent

with brain death. FAC { 31. They allege a September 26, 2014 MRA/MA angiogram
demonstrates intracranial blood flow. FAC ] 32. In additfon, plaintiffs allege the onset of
menarche in August_‘2014 which they allege is evidence of hypbthalamic activity. FAC
m 3.3-34. Finally, they allege there is evidence of intentional respbnsés to verbal
commands and stimuli. FAC ] 35. | |

~ All four of the allegedly new facts and contentions in the amended complaint
were before Judge Grillo in October of 2014, Writ 6f Error Corum Nobis And
Merﬁorandum_ Regarding Court's Jurisdiction To Hear Petitidn for Determination That |
Jahi McMéth Is Not Brain Dead, .Exh.ibit' C1; Declaration of Philip De Finé, Ph.D,, at |
20-22, 27-28, 29, 30,.Exhibit C2. Declaration of Calixto Maéhado M.D 9 14, 15, 18,
Exhibit C3: Declaration of Chérle,s J. Prestigiacoma M.D. {1 7, 8, -Exh»ibit.4, Elena B.
Labkovsky Ph.D. 111] 13-14, Exhibit C5, and Declaration of Alan Shewmon M.D. at 2-3,
Exhibit C6. |

In‘ October, 2014, Judg'e Grillo again appointed Dr. Paul Fisher as the Court's

expert, despite the objections of plaintiffs. 10/6/2014 Order Appointing Dr. Paul Fisher
As Court Expert Witness, Exhibit D. Dr. Fisher submitted a letter to the Court
responding to the issues raised by plaintiff's experts and disputing their findings and.
concluéions. 10/6/2014. Letter:'Of,PauI Fisher, M.D., Exhibit E. Plaintiffs first moved to
continue the hearing on the Petition, but then dropped the matter altogether. 10/8/2014
Case Management 'Order Confirming Petitioner's Withdrawal Of Petition for Writ Of

Error Coram Nobis at 3:3-10, 4:21-22, Exhibit F. They elected instead to continue this

litigation in their medical malpractice action.

When plaintiffs dropped their Petition in October 2014, they may have thought ,
they would have a stronger case if they waited untill they could haVe the Death
Certificate voided or amended. They méy have thought that with time, more. changes
would occur to further support their contention that Jahi was not dead. But the Death

Certificate has not been voided or amended, and there have been no changes.
: ’ 14
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Dated: November 23,2015

o @
A|though they could have and should have returned to'JU'dge Grillo, it appears they
elected insteéd to put their case befqre a different judge and the jury in their rﬁedical
malpractice éction, in thé hope of obtaining a more favorable outcome. | '
"A Final Judgment declaring Jahi legally dead under California law has been

entered, it is fixed and permanent, and not subject to change. But if this issue were to

be re-litigated, the matter began and should be continued before Judge Girillo.

See also UCSF Benioff Chilren’s Hospital Oakland's Joinder in The Demurrer
and Notice of Related Case and Application To Order Cases Related.filed by co-
defendant, Frederick S. Rosen M.D. |

GALLOWAY, LUCCHESE, EVERSON
& PICCHI '

By: %&W e urg

N A. SPARKS,[ESQ. 4, <1729
Attorneys for Defendant - 1311
UCSF BENIOFF CHILDREN'S
HOSPITAL OAKLAND

16
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PROOF OF SERVICE

| declare under penalty of perjury that:

/

.| am a citizen of the United States and am employed in the County of Contra Costév. |
am over the age of eighteen years and not a party to the within action. My business
address is 2300 Contra Costa Boulevard, Suite 350, Pleasant Hill, CA 94523-2398.

On the date set forth below, | caused the attached MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF UCSF -BENIOFF CHILDREN'S HOSPITAL
OAKLAND'S DEMURRER TO FIRST CAUSE OF ACTION AND MOTION TO STRIKE
PORTIONS OF FIRST AMENDED COMPLAINT; REQUEST FOR JUDICIAL NOTICE
to be served on the parties to this action as follows: '

| retained UNITED PARCEL SERVICE to serve by overnight delivery a true copy
thereof on the parties as set-forth on the attached service list. C.C.P. §§1013(c), - |
2015.5. '

Executed on November 23, 2015 at Pleasant Hill, California.

Al 90

Debbie Miller

1
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BENIOFF CHILDREN'S HOSPITAL OAKLAND'S DEMURRER TO FIRST CAUSE OF ACTION '
AND MOTION TO STRIKE PORTIONS OF FIRST AMENDED COMPLAINT; REQUEST FOR
"JUDICIAL NOTICE -
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GALLOWAY, LUCCHESE,
EVERSON & PICCH!
2300 Contra Costa Bivd.,

Suite 350

Pleasant Hill, CA 94523

(925) 930-9090

MCMATH (WINKFIELD) V. CHILDREN'S HOSPITAL

ALAMEDA - NORTHERN DIVISION COUNTY SUPERIOR COURT CASE NO.
RG15760730 :

SERVICE LIST
Bruce Brusavich, Esq. - Counsel for Plaintiffs
AGNEWBRUSAVICH .
20355 Hawthorne Boulevard
Second Floor
Torrance CA 90503
Thomas E. Still, Esg. | Counsel for Defendant Frederick S.
Hinshaw, Marsh, Still & Hinshaw Rosen, M.D.
12901 Saratoga Avenue
Saratoga, CA 95070
Andrew N. Chang, Esq. - | Counsel for Plaintiffs
Esner, Chang & Boyer ,
234 East Colorado Blvd Ste. 750
Pasadena, CA 91101

2

RG15760730: MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF UCSF 200-9734/DKM/820114.docx

BENIOFF CHILDREN'S HOSPITAL OAKLAND'S DEMURRER TO FIRST CAUSE OF ACTION |
AND MOTION TO STRIKE PORTIONS OF FIRST AMENDED COMPLAINT; REQUEST FOR
JUDICIAL NOTICE
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. GALLOWAY, LUCCHESE,
EVERSON & PICCHI
2300 Contra Costa Blvd.,

Suite 350

Pieasant Hill, CA 94523

(925) 930-9090

EN

| EaxNo, (925) 930-9035 | -  ALAMEDA COUNTY
-mail: ksparks@glattys.com
| NOV 2 3 2015
Attorneys for Defendant i COURT
'UCSF BENIOFF CHILDREN'S HOSPITAL OAKLAND ~ GLERK OF THE SUPERIOR COUR
' ‘ _ By = 4 _ Depuly
IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

|| MARVIN WINKFIELD; SANDRA

-
N .

SN
w

®© ¢ | mumm,

G. PATRICK GALLOWAY, ESQ. (State Bar No. 49442)
KAREN A. SPARKS, ESQ. (State Bar No. 137715)
GALLOWAY, LUCCHESE, EVERSON & PICCHI
A Professional Corporation
IZD?OO Contra C()o:ta Bivd., Suite 350 '
easant Hill, 94523-2398 ’
Tel. No. (925) 930-9090 : ‘ F l L E D

IN AND FOR THE COUNTY OF ALAMEDA - NORTHERN DIVISION

LATASHA NAILAH SPEARS WINKFIELD; Case No. RG15760730

CHATMAN and JAHI McMATH, a minor, : ' ,
by and through her Guardian Ad Litem, DECLARATION OF JOSEPH E. FINKEL
LATASHA NAILAH SPEARS WINKFIELD IN SUPPORT OF UCSF BENIOFF
CHILDREN'S HOSPITAL OAKLAND'S
. Plaintiffs, DEMURRER TO FIRST CAUSE OF
S ACTION AND MOTION TO STRIKE
VS. . PORTIONS OF FIRST AMENDED
: | COMPLAINT AND REQUEST FOR
FREDERICK S. ROSEN, M.D.; UCSF JUDICIAL NOTICE
BENIOFF CHILDREN'S HOSPITAL '
OAKLAND (formerly Children's Hospital & ‘ .
Research Center at Oakland); MILTON Date: January 8, 2016
McMATH, a nominal defendant and DOES Time: 2:00 p.m.

1 THROUGH 100, : Dept: 20
' o - Complaint Flled:
Defendants. - Trial: N/A

Reservation No. R-1686975

l, Joaeph E. Finkel, declare as follows:

1. . V'am an attorney at law duly iicenéed to practice before all the Courts of
the State of California and a member of the law firm of Galloway, Lucchese Everson &
Picchi, attorneys of record for defendant UCSF BENlOFF CHILDREN'S HOSPITAL
OAKLAND in the above entitied matter. |

1

RG15760730: Declaration of Joseph E. Finkel In Support Of UCSF Benioff Children's . _ 200-6734/KAS/820047
Hospital Oakland's Demurrer To First Cause Of Action And Motion To Strike Portions Of '
First Amended Complaint And Request For Judicial Notice
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GALLOWAY, LUCCHESE,
EVERSCN & PICCHI
2300 Contra Costa Bivd,,

Suite 350

Pleasant Hill, CA 94523

(925) 930-8090

N
N -

2. The Hospital asks the Court to take judicial notice of the following
documents from the Court’s file in Winkﬁeld v. Children's Hospital Oakland Case No.
RP13707598 true and correct copies of which are attached hereto: - #

a. 1/2/2014 Amended Order (1) Denying Petltuon For Medlcal Treatment and
(2) Granting In Part Application To Seal Portions Of Record [non‘
substantive amendments to 12/26/‘2013 Order], Exhibit A. _
b._1/17/2014 Final Judgment Denying Petition for Medical Treatment, Exhibit
B. | |
¢. 10/3/2014 Writ of Error Corum Nobis And Memorandum Regar_ding
"Court's Jurisdiction To Hear Petition for Determination That Jahi McMath .
Is Not Brain Dead, with accompanying Expert Declarations, Exhibit C16.
d. 10/6/2014 Order Appointing Dr. Paul' Fisher As Court Expert Witness
Exhibit D, | | |
e. 10/6/14 Letter Of PauI Flsher M.D., with attached Amencan Academy of
N _Pedlatrlcs Guidelines for the Determination of Brain Death in Infants and
~ Children, ExhibitE. S
f. 10/8/2014 Case Management Order Confirming Petitioner's Withdrawal
} Of Petition for Writ Of Error Coram Nobis, Exhibit F. |
" 2) The Certificate of Death for Jahi McMath, Exhi_bit G. |

3. A copy of the Certificate of Death for Jahi McMath issued by the Alameda
County CIerk on January 13 2914 is attached here as Exhibit G. The social security
number in Box 10 has been redacted by defense counsel "The Hospital has also joined,
and incorporated all papers filed in support of, co-defendant Frederick S. Rosen M D.’s,
demurrer, including a certlfled informational copy of the Certtflcate of Death issued by
the Alameda County Clerk on May 14, 2015.

‘3. The Hospltal notes that Exhibit C6, the October 3, 2014 Declaration of

Alan Shwemon M.D., does not_ appear to have been included with the other

RG15760730: Declaration of Joseph E. Finkel In Support Of UCSF Benioff Children's 200-9734/KAS/820047
Hospital Oakland's Demurrer To First Cause Of Action And Motion To Strike Portions of . :
First Amended Complaint And Request For Judicial Notice .
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GALLOWAY, LUCCHESE,
EVERSON & PICCHI
2300 Contra Costa Bivd,,
Suite 350
Pleasant Hill, CA 94523

. (925) 830-9090
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Declarations of pléintiffﬂ’vs experts in their October 3, 2014, Writ of E'rror Corum Nobis,

Exhibit C1. However; the Court provided this Declaration to Dr. Fisher for review, so it

'w'as a part of the Court record and was relied upon by both parties. 10/6/2015 Letter of

Dr. Paul Fisher ] 1, Exh|b|tD

4. A copy of the Uniform Determmatron of Death Act, 12A Uniform Laws

Annotated (Maste‘rs Ed. 2008) is also attached as Exhibit H for the convenience of the

court and counsel.

| declare under the penalty of perjury under the laws of the State of California -

.that the foregoing is true and correct.

Executed this &3 day of November, 2015 at Pleasant Hill, California

ontlh, Wit .

/L_”BVO

‘ .@ E\Finkel

0 3'

RG15760730: Declaration of Joseph E. Finkel In Support of UCSF Benioff Children's
Hospital Oakland's Demurrer To First Cause Of Action And Motion To Strike Portlons of
First Amended Complaint And Request For Judicial Notice

L 3°

200-9734/KAS/820047
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GALLOWAY, LUCCHESE,
EVERSON & PICCHI
2300 Contra Costa Bivd.,

. Suile 350
Pleasant Hill, CA 94523
(925) 930-5090

| declare under penalty of perjury that; -

PROOF OF SERVICE

| am a citizen of the United States and am employed in the County of Contra Costa. |
am over the age of eighteen years and not a party to the within action. My business
address is 2300 Contra Costa Boulevard, Suite 350, Pleasant Hill, CA 94523-2398.

On the date set forth below, | caused the attached DECLARATION OF JOSEPH E.
FINKEL IN SUPPORT OF UCSF BENIOFF CHILDREN'S HOSPITAL OAKLAND'S
DEMURRER TO FIRST CAUSE OF ACTION AND MOTION TO STRIKE PORTIONS
OF FIRST AMENDED COMPLAINT AND REQUEST FOR JUDICIAL NOTICE to be
served on the parties to this action as follows:

| retained UNITED PARCEL SERVICE to serve by overnight delivery a true copy -
thereof on the parties as set forth on the attached service list. C.C.P. §§1013(c),
20155.

Executed on November 23,2015 at Pleasant Hill, California.

N

Debbie Miller
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RG15760730: Declaration of Joseph E. Finkel In Support Of UCSF Benioff Children's ) 200-9734/KAS/820047
Hospital Oakland's Demurrer To First Cause Of Action And Motion To Strike Portions Of .
First Amended Complaint And Request For Judicial Notice '
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GALLOWAY, LUCCHESE,
EVERSON & PICCHI

2300 Contra Costa Bivd.,

Suite 350
Pleasant Hill, CA 94523
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MCMATH (WINKFIELD) V. CHILDREN'S HOSPITAL
ALAMEDA - NORTHERN DIVISION COUNTY SUPERIOR COURT CASE NO. -
RG15760730

SERVICE LIST

Bruce Brusavich, Esq. Counsel for Plaintiffs
AGNEWBRUSAVICH ‘
20355 Hawthorne Boulevard
Second Floor :
Torrance, CA 90503
Thomas E. Still, Esq. Counsel for Defendant Frederick S.
Hinshaw, Marsh, Still & Hinshaw Rosen, M.D. .
12901 Saratoga Avenue ‘ .
Saratoga, CA 95070 - : : ' ‘»
Andrew N. Chang, Esq. Counsel for Plaintiffs
Esner, Chang & Boyer -
234 East Colorado Blvd Ste. 750
Pasadena CA 91101

T
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RG15760730: Declaration of Joseph E. Finkel In Support Of UCSF Benioff Children's C 200-9734/KAS/820047
Hospital Oakland's Demurrer To First Cause Of Action And Motion To Strike Portions Of P
First Amended Complaint And Request For Judicial Notice '
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|McMath, a minor - - -
' : ' — " JAMENDED* ORDER (1) DENYING
Petitioner, - ‘. PETITION FOR MEDICAL TREATMENT
‘ : o “|AND (2) GRANTING IN PART
L. Lo o APPLICATION TO SEAL PORTIONS OF
o ' RECORD.

|pavid Durand M.D. and DOES 1 through 100

| minor, i$ DENIED and 2 thc motion of petitioner to seal is GRANTED IN PART

FILED
ALAMEDA COU
AN 02 20

INTY

" CLERK OF THE SUEESICR COY.
B .

SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF ALAMEDA

[ ATASHA WINKFIELD, the Mother of Jahi ~ Case No. RP13-707598

CHILDREN'S HOSPITAL OAKLAND, Dr.

ncluswe

‘  Date: December 23, 2013
Respondems R S Time: 9:30 am .

- ‘ ' ' Dept: 31

" The Péﬁtion of Létasha Winkfield as mother of JahilMcMath a'minor and the motion of

peutioner to seal came on for heanng on December 23 and 24 2013 m DCpartmcnt 31 of this

argument, 1T IS ORDERED (1) thc Petition of Latasha Winkfield as mother of Jahi McMath, a

*Thc court amends the Order of 12126/13 to corrcct typographical errors and address several
factual corrcctrons requcsted by counsel. There are no substantive changes from the pnor order.

EXHIBIT &
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| reflect and address all the issues raised in the case even if they were not formally presented and -

PROCEDURAL AND FACTUAL BACKGROUND'

, "On December 9; 2013, Jahi McMath, aﬁirtcen year old .child, had a tonsillectomy I‘
performed at Children’s Ho;pifal of Oaklana (“CHO”). Féllowi_ng the toﬁsilleétbmy Jahi began
to bleed p?ofusély ‘-frofn her mouth and nose, and wifhin a Imatter of minute;, went into cardiac
arr,e’s't"and. lapsed into a.clo.m'a. As of December 26, 2013, Jahi is currently béing mé'mfaincd (lm a
ventilator at CHO: | | |

On December 20, 2013, Latasha Winkfield, the mbﬁher of Jahi McMath, filed a verified

‘|| petition and ex parte application with the court pursuant to Probate Code section 3200 et seq. and

4600 et seq., seeking an order (1) authorizing the petitioner (Jahi’s mother) to make medical care

1

decisions for Jahi; and (2) foran iﬁjunction under to prohibit respondent CHO from withholding

life supp‘drt frém Jahi. (Probate qup sections 3201, 4766', '4'-270.) The court set the application
for hearing at 1:30 p.m. on December 29, 2013,'in Department 31, ar;d reqﬁéstéa réspondc‘nt..
CHO to submit written opposition to pctitfdner’s ex pérté z;pplication.

| Qn December _20,' 2013, the court heard Petitioner’s applicéﬁon in Department 31.
Christopher B. bolaﬁ éppcared for the petitioner and Douglas C, S’traus appea:ed for respondent
CHO. At ﬁc hearing, re‘s‘pond'eht CHO submi&ed its op'p.ositi-on p;iper\s and argued that
respondent CHO had no dufy to qontinuevrﬁechanical‘ venﬁlationvor. any othér medical

intervention for Jahi, because she was deceased as the result of an irreversible cessation of all

| functions of her entire brain, including her brain stem. (Health & Safety Code section 7180) In

support of its position, _respohdent submitted the physician dc;larations of Robert Heidersbach,

~

' Due to the confluence of facts concerning the medical records of 2 minor and the publicity that
accompanied this case, the parties presented many of their arguments to-the court in chambers .
and supported those arguments with offers of proof. The court has attempted in this order to

preserved in court filings and transcribed hearings. .

.
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M]i Sharon,Williams, MD, and Robin Shanahan, MD. Dr. Heidersbaéh and Dr. Shanahan were
tﬁe examining physicians who detcrfnined Jahi's medical sfatus, i.e., brain dead, The physician A
declarations, read tdgether, unequivocally stated fhat Jahi was considered braiﬁ dead ip
accordance With accepted medical standards, and that there was no medical poséibility .t'hat Jahi’s
medical ,cohdition was rcw./érsible, or that she would V,recovcr from her presént condiﬁon, and that
there was no medical jﬁstiﬁcation 10 proVidc ﬁllrther,medical interve;ntion. Stated more plainly,
CHO afguéd that Jahi was legally deaa, as defined by Hlealth and ‘Saf‘cty Co,d_c section 7180 and |
7181, and that neither Probate Code sections 3200 or 4600 et seq. authorized »medica] treatment
of legally dead bl(:rsons.JZ Petitioner responded with anecdotal evidence regarding Jahi's
'coridit.ion, and stated that Jahi was responsive t0‘hér mbther’_s verBal stimulafion, and to ﬁhysiéal _
touchiﬁg of her feet.

- During oral aigum;nt on December iO; 2013, the court asked respor.xdéx}t;s counse!
whether thé two examining physicians were affiliated with CHO.? Rcspondcn.t‘.s counsel
re_spd.ndc(vi that.Drs. Hcidersbach, and Shanahén did not work for CHO, that each satfsﬁcd the
clriteria for independcncc under Health and Safety‘Codf‘: section .7.1 81, and thus iﬁtewgntion by
the court was neither warranted, nor authorized by law. In effect, respondent’s counsel drgued

that the court did not have jurisdiction to review the physicians’ diagnosis of brain death because

{12 1t would appear to be self evident that where legal death has occurred, one cannot invoke the

provisions of Probate Code sections 3200 and 4600 to appoint a guardian to make health care

“Il decisions on behalf of a deceased person, ie., a person.for whom additional medjcal treatment | '

would be.futile. There are specific statutory requirements for dealing with the remains of
deceased persons.- (Health and Safety Code section 7000 et seq.) The issue presented by the
petitioner in the instant matter was more complex: whether the petitioner’s daughter was entitled
to medical treatment in the form of life support (nutrition, intravenous fluids, ventilator breathing|
support, etc:) because her daughter.was not legally dead. The issues in this case as presented by
the petitioner necessarily required the court to reach the threshold issue of whether petitioner’s
daughter was legally dead. '

¥ Health and Safety Code section 7181 states that a diagnosis of brain death requires
confirmation by a second, independent physician. o

! ' 3.




I

10

11

12

14
15
16
17

18

© .19

20

_2' 1__..

22
23
24
25

26

SUPPOIti—- —— - = cmeme e

two independent physicians had made th§ deterrination in compliance wi

Code section 7180 and 7181. On further questioning by the court, however, respondent’s counsel. .

th Health and Safety

conceded that both Drs. Heidersbach and Shanahan maintained hospital privileges 'with CHO.

Thc‘dcclaréti'ons submitted by Drs. Heidersbach, and Shanahan bofﬁ self-describe their status as

{1“a member in good standing of the medical staff of Children's Hospital &

Oakland." (Heidersbach Dec., Para 1; Shanahan Dec., para 1.)

Because Health and Safety Code section 7181 requires confirmation of brain death by an

independent physician (but does not define or otherwise set a standard for

Research Center at

determining

independence), the couft determined that, on the unique facts of this case,’ the independent'

second opinion required by section 7181 should be provided by a physician who had no

affiliation with CHO. The court ordered the parties to meet and confer to select a physician

unaffiliated with CHO to provide the second independent opinion required by Health and Safety

Code sections 7180-and 7181. The pérties met and conferred during a break in the hearing and

CHO prescnfcd the court with the names cf five physicians affiliated with

California San Francisco Medical School. Petitioner did not provide the names of any licensed

the University of

California phvysicians as proposed independent experts. Counsel for Jahi stated he could not

consent to the process because he stated that consent could be interpreted that the independent

physician then could make a pronouncement of brain death that would authorize termination of

* The unique facts of this case includc the fact of both affiant physicians being members of the

CHO medical staff, the complete absence from the record of any information from which the

court could determine whether the physician providing the second opinion was an "independent

physician” within the meaning of Health and Safety Code section 7181, and the facts and

circumstances surrounding Jahi’s treatment while under the care of CHO,

i.e., immediate and

dramatic death following 2 routine surgical procedure (a tonsillectomy), with virtually no -

information surrounding the circumstances of her treatment and death pro
than publically describing the outcome of the surgery as "catastrophic.”

4

vided by CHO other
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‘. By order dated December 20, 2013, the court temporarily restrained CHO from changiné :
Jahi’s level of medial.sup'port. The order stated in part: “Respondent CHO, its ageits,
'employees, servants and independent cantractors are ordered to continue to provide Jahi McMath

with the treatment and support which is (;Urrently being provided as per the current medicatlons

\ and physrcrans orders unul further order of the court. » The order also contmued the hearingto =~

Monday, Decernber 23, 2013 and drrected CHO to contact the UCSF physrcxans to determine

| whether any of them was avallable to examine Jahi and to provide the second rndependent

opmron required by section 7181

-On, Monday December 23, 2013 the court reconvened the heanng At the hearmg,
respondent’s counsel advrsed the court that the UCSF physrcrans had declmed to provide a-

second sectron 7181 oplmon on the advice of counsel as pendmg merger discussions between

‘UCSF and CHO could raise concerns regardmg the mdependence of the UCSF physrcrans. In

, place of the UCSF physrclans CHO's counsel offered the appomtment of Paul Flsher MD the -

Chief of Chlld Neurology for the Stanford Umversrty Schoot of Medicine, as the physmran to
provrde the second, mdependent physician’s Opmron pursuant to Health and Safety Code section
7181 Petmoner opposed the process but conceded ‘fhat rf the process would go forward that Dr.
Frsher was quahﬁed Dunng the December 23 hearing, pehtxoner 5 counsel also requested that
Paul A. Byrne, MD be allowed to examine Jahi and prov1de asecond sec_tn_on 7181 opxnron, or

alternatively; to provide expert testimony at the hearing.

- R [ U

" By order dated Deeember 23, 2013 the court appomted Dr. Frsher as the independent
7181 physician. Pursuant to that order Dr. Flsher exarmned Jahi the afternoon of December 23,
2013, The court also contmued the hearmg to December 24, 2013 to receive Dr. Fxsher s report

and testimony from a CHO physician (Dr. Shanahan) wholﬁrst determined'that Jahi was brain
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dead, as'of December | 1, 2013, By separate order dated December 23, 2013, the court extended
the restraining order through December 30, 2013, or such other date as the court might later
determine.

'On December 24, 2013, this court, during closed and pdblic sessions, received testimony

_ from Dr. Shanahan and Dr. Fisher. During the course of the hearings, the court was prescmed

with and entered into evrdence Dr. Shanahan’s and Dr. Fisher’s examination notes as well as

documents settmg forth the standards for determining brain death in infants and children, (See,

1e.2., Exhrbrt 1 (Dr. Fisher’s examination notes) Exhibit 2 (Gurdehnes for Determination of

' Bram Death in Infants and Children: An Updatc of the 1987 Task Force Recommendation.

Court), Exhrbrt 3 (Pediatrics, Ofﬁcral Joumnal of the American Academy of Pediatrics, August
28,2011, Gurdehnes for Dctermmatron of Brarn Death in Infants and Chrldrcn An Updatc of thc

1987 Task Force Recommendatron) Exh1b|t4 (Teble 3 of Exhibit 3); Exhibit 5 (Checldrst,

Brain Death Examrnatron for Infants and Children); Exhrbrt 6 (Shanahan Declaratron filed

12/20/1 )R and Exhibit 7 (Consultatron and Exammatron notes of Robrn Shanahan MD dated .
12/1 1/2013). The court provided Petitioner’s counsel the Opportumty.to cross examine both Dr..
Fisher and Dr. Shanahan, | | |

Dr Frsher 1n1t1ally tes‘nﬁed in a closed sessron Dr. Fisher's written report served as his

Opening statement and counscl for petitioner in cross-examination questroned Dr Fisher about

the- aceepted medrcal standards for determmmg brain death in minors, his ‘physical ex exammatron

of Jahi, and hrs analysrs At the conclusion of Dr. Fisher’s cross- exammatron, petitioner’s

counsel strpulaied that Dr. Fisher conducted the bram death exammatron and made his brain

26

5 The court also received and considered the vita curricula of Dr. Fisher and Dr. Byme. To
provide a complete record, the court on its own motion augments the record to include those two |
documents as Exhrbrts 8 and 9. .
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death diagnosis in accord with accepted medical standards In the open sessron immediately

fo llowmg, Dr

Dr. Sh

Frsher opmed that Jahi was brain dead under accepted medical standards

anahan then testrﬁed ina closed session. Dr. Shanahan testlﬁed asto the accepted

medreal standards for. determrmng brain death in rmnors the exammatlon ‘of Jahi that she

eondueted on December 11, 2013 and her conelusron on December 11 2013, that I ahr was bram

dead as of that

date. Petltroner s counsel was then provided with the opportumty to cross

'examme Dr, Shanahan.

At the conclusicn of Dr. Shanahan’s cross-examination in closed session, petitioner’s

counsel ob)ected to Dr Shanahan S testrmony The court overruled the objectron Petrtroner S

,counsel then requested a cOntmuance o review addmonal medical records more carefully, o

have time to consult an cxpert regardmg Dr Shanahan s examrnanon of Jahi, and if appropriate,

to conduct further cross exammanon of Dr. Shanahan The court demed the request for a

eontlnuance The court reasoned that the issue before the court was lumted to whether the

attestmg physrcrans had conductedthe 7180 and 7181 examinations in accord with accepted -

med ical standards The court detennmed based on the testimony and medrcal records provided

in the closed session (Exhrbrts 1 [Fisher notes] and 7 [Shanahan notes]) that although Jahi's

complete medlcal records were relevant to the cause of her death they were not relevant to

whether she had suffered brain death as deﬁned under sectron 7181, Dr. Shanahan was then

swomn in open

court, £ and testrﬁed that J. ah‘ﬁv‘as“brain 'de‘adi‘on"December l'l;’~2013,; under— — = ~—

accepted medical standards.

The Court then took the matter under subm1551on The court returned to the bench after a

brlef recess' an

30, 2013.

d then demed the petmon and dlSSO]VCd the TRO effective 5 00 p.m. December
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‘petmoned fora writ of prohibition agamst removmg the hfe support device. The Court of Appeal

: -demed the-writs-and held that the trial s court‘s order for withdrawal of | the llfe support system

11® 1t appears that the reference to Health & Saf. Code section 7189(a) might be a typographncai

ANALYSIS: |
JURISDICTION OF THE COURT L R
During thc 1mt1al and subsequcnt hearings, rcspondent scounscl argued that after two
attesting physicians have determined pcrson to be brain dead pursuant to Health and Safety
Code sections 7180 and 7181, that the court had no le‘lSdlCtlon to review thc issue. Or stated . , o
another Way, counsel argued that the determmatlon of brain death was a matter for physmans,
and not Judges to decide, and the oourt lacked _;unsdlctton to review the physmans
determination of bram death. . | '
, It is true that physxcxans and not courts are umqucly quahﬁed (and authonzed by statute)
to make the detennmatton of brain death but it does not fo low that such dctermmat]ons are .
msulated from all Jud1c1a Teview, (Donry v. Superior Court (1983) 145 Cal. App 3d 273, 278 )
In Dority the trlal court appomted a guardxan for an infant who had been determmcd by
physwlans to be bram dead under Hcalth & Saf Codc, section 7189(a)°, and after hearing
unrefuted medical testtmony concludmg that the mfant was brain dead the trial court ordered the -

temporary guardlan to give the appropnatc conscnt to the health care prov1der fo withdraw life _' .

aﬂ:er heanng the mcdlcal evidence and takmg into conmdcratton the rights of all the parties

ertor. - Former section 7189, as operative during 1983, was added by Stats.1976, ¢. 1439, § 1,
related to the revocation of health care directives, and was repealed by Stats.1991, c. 895
(S.B.980), § 1. Health & Saf. Code séction 7180, the operative section for determining death as
of 1983 (the year in which the events underlying Dority occurred) was added by Stats. 1982, c.
810, p. 3098, § 2, and would have been thc operative statutc for determining death at that time.
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involved, and after finding that the infant was dead in accordartce with appticable statutes, was
proper and appropriate.” (Dority, 145 Cal App 3d at 279.) |

Dority acknowlcdged “the moral and religious implications 1nhcrently arising when the ’
rlght to continued life is at issue,” but concluded that the court has jurisdxctton to resolve the
issue. Dorzty recogmzed “the dlfﬁculty of antwlpatmg the factual circumstances under whicha -
demsxon to remove life-support devices may be made, [and] determined that it woqld be
"unwise“ to deny courts the autltority to make such a determination w}ten circumstances
warranted ? (Donty, 145 Cal. App.3d at 275.) |

Dorzty states “[t]he Junsdlctton of the court can be invoked upona sufficient shoatng that’
[1]itis reasonably probable that a mistake has been made in the diagnosis of brain death or[2]
where the diagnosis was not made in accord with accepted medical standards.” (Dority, 145
Cal.App.3d at 280.) Dority is silent on what showing is necessary to establish ‘freasonable ’

probabxltty ofa mxstake " Dority and 'fhcstatutes; sections 7180 and 7 181A, are silent as to when a .

. dtagnosw is made "in accord with accepted medical standards ” Dority does not state that the

two identified bases for Junsdtcnon are excluswe and the statute does not state they are

cxclusive. The court interprets the statute and holds that application of the statute permits an

inquiry into whether the second physxcxan was mdependem The court’s _]Ul’lSdlCtlon can be
{invoked on 2 showing that the second physician required by section 71 81 was not “mdependent

7 "In this case thereis clearly wasa conflict between the party representing Jahi and the

health care prowders asto whether brain deith had occurred and wheth'cr further medical
interventlon was warranted. Petttloner presented evidence that her daughter, Jaht, was
responsive (reacted to) her touch (kaﬁeld Decl. at para. 9) arguably suggestmg that it was
possible that 2 mistake has been made in the diagnosis of brain death. Petitioner presented . |
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evidence that CHO denied petitioner’s request to have an independent physician examine Jahi

|| and her studies and records (Wihkﬁeld Decl,, para. 19) and that CHO repeatedly refused to
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provide petitioner with Jahi's medical records 1‘1rv1dcr.thc rationale that the hospital does not
pr'ovidc mcd.ica.l repords éf patients that they are sﬁll treating (Winkfield Decl. at paras. 20, 21).7 :
These fé@ts cast ddﬁbt on the ncxlxtrality of CHO and therefore also on the independence of the
physicians who were “mémber[s] 'in gdod‘ standing of the mcdicallstaff of Children’s” who had
c'icaxﬁined Jahi and made findings of brain death. Thése'facts_are sufficient to invoke the
jurisdi;;tidﬁ of fhe court to review whetﬁcr the diagnosis was made by an independent physiciaﬁ '

in accord with acceptable medical standards.®

NATURE OF THE HEARING AND RELATED DUE PROCESS CONCERNS.
Counsel for petitioner objecfed that petitioner was not provided a full and fair opportunity

to present evidence regarding whether J ahi had suffered brain death. Specifically, counse! for

|| petitioner asserted that petitionér was not provided timely access to Jahi’s complete medical

files, that he needed additional time in which to prepare for cross-examination, and that he had
the right to prcscnf a competing physician to provide testimony on the issue of brain death.
Health and Safety Code sections 7180 and 7181 do not provide any guidance regarding

the nature of a proceeding to address brain death under those sectionis.” Dority, supra, 145

7-As-of the hearin gvon-Eriday-Deccmbch 0,2013,.petitioner and petitioner’s 99_1.111_5._31._13@,{‘9.‘23{91‘. L

received copies of Jahi's medical records. . .

8 There was some conflict in the argument at the December 20 hearing as to whether petitioner '
had been allowed to have-a physician examine Jzhi and/or review the records of Drs. Shanahan
and Heidersbach, the physicians who declared Jahi to be brain dead. CHO’s counsel (Mr.
Strauss) contended that petitioner had consulted with three physicians of her choosing, each of
whom confirmed the diagnosis of brain death. Petitioner's counse! denied Mr. Strauss’
representation and further alleged that J ahi’s medical records had not been provided to petitioner
ot petitioner’s designated physicians, thereby precluding any meaningful review of Drs. ‘
Shanahan’s and Heidersbach’s diagnoses of brain death.
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Cal. App 3d 273 276, did not address the nature ofa proceedmg under section 7181. The .
Umform Determmatlon of Death Act prepared by the Uniform Law Commission does not |
address the naturc ofa proceedmg The court can discern three options for categonzmg the
nature of the prooeedmg (1) a summary Judmal review of physman rcports (2) a focused.
proceedmg that penmts hmrted dxscovery and presentation of evidence; and (3) a c1v1l
proceedmg w1th challengcs to the pleadmgs under CCP sections 430.10 and 435, discovery
rights under CCP sectlon 201 6 et seq, motions for summary Judgment under CCP section 437c,
and a full tnal on the merits. | | |
Thc court I't?_]CCtS the ﬁrst Optlon as failing to provrde appropnate due proeess to the

mterested pa.rtles If the detcnnmatron WETE S0 snmple that the court could resolve it on the basus
of declarations, then the court would not need to be mvolved atall in the process' (Donry, 145
Cal. App 3d at 278 [If the famxly and physicians agrec thcn “we. ﬁnd 1t completely unnecessary
to require a judicial “rabber stamp" on this medlcal determmatlon“] ) If the determmatxon isnot
érmple then the mterested partres are entrtled to cross-examine the physnmans and to prcsent
the1r own evidence. |

| The court ﬁnds the second optlon consistent wrth the apparent intent of the legxslature,
California case law, and due process. Health and Safety Codé sections 7180 and 71 81 concem a

single factual issue that is medical in nature. Physrcxans should be 2ble to make the rcqulrcd

N exammatnon and complete the required analysxs ina relatrve ly shoxt time penod The legrslature

Bl TR TS, S

in Heailth.and Safety Codc sectlon ]254 4 states that aftera ﬂndmg of brajn death under scctron :
7180, a hospltal must contmuc prevnously ordered cardropulmonary support for a “reasonably
bnef penod” to afforded famrly or next of kin the opportumty to gather at the patxent s bedside -

before‘removal' of the support and_that “in determrmng what is reasonable, a hospttal shall

11




10
1

12

14

15

16

17

18

19

20

— g
| 22-

23

24

25

26

consider the needs of other patients and prospectwc patients in urgent need of care.” This

' suggests that following a ﬁndmg of brain death under section 7180 any challcngc to the finding

also be completed in relatively brief period.

Callforma case law mdlcates that trual courts have conducted hearings uuder section 7180
expcdltlously In Dority, the physicians found no brain activity on November 22 and again about
about one month Jater (mid-December), and the trial court held a hearmg on January 17 and 21.
The tcshmony atthe Dorxty trial court hearing was unrcfuted Although Dority did not address
the nature of the procecdmg or hearing, if also did not criticize the conduct-of thc trial court.

(Kznsman y. Unocal Corp. (2005) 37 Cal.4th.659, 680 [An opmxon is not authonty for

' proposmons not consxdcrcd] J)

Regarding due process, thc Court has considered the follovnng general pnnmplcs as
stated in Oberholzer v. Commission on Judicial Performance (1999) 20 Cal. 1. 45371, 390-391:

‘Under the California Constitution, the extent to which procedural due

" process is available depends on a weighing of privafc and governmental interests
involved. The requu'cd procedural safeguards are those that will, without unduly
burdemng the government, maximize the accuracy of the resultmg decision and
respect the dxgmty of the individual Sub_]CCth to the decision making process.

- Specifically, detcsmination of the dictates of due prosess géncrally requires
consideration uf four factors: [1] the private interest that will bé affected by the

* individual action; [2] the risk of an erroneous deprivation of this interest through

~— —-—-the _pro_cedurcsnuséd _aﬁd»thehpr_obsabl_e > value, if any, of additional or _substitutc

safeguards; {3] the. dignitary interest of informing individual$ of the nature,
grounds and consequences of the action and of enabling them to present their side
of the story before a responsible govcmmcntal official; and [4] the govemment
interest, mcludmg the function involved and the fiscal and administrative burdens

that the additional or substitute procedural requirements would cntall

12
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The ﬁrst three consrderauons, the pnvate mterest, the risk involved, and the drgmtary
interest of the proceedmg, ell suggest that the due process rrghts of the party affected by a :

physrcran s determination of death are substantral The fourth factor, the govemment interest in

the form of admlmstratrve burden, is addressed by the focused nature of the i mqulry under Health

and Safety Code sections 7180 and 7181.
The court ﬁnds the thlrd optlon to be 1ncons1stent with the apparent purpose of the statute
and the related statutes. The inquiry is focused and Health and Safety, Code secﬂon 1254.4

suggests that the proceedmgs be commenced and concluded in a “reasonably brief period.”

The court finds that the nature of the proceedmgs is that of a regu ar cml proceeding, but '

that the tnal court has the discretion to focus the case on the limited issues presented and to

expedite and narrow the proceedmgs accordmgly Paraphrasmg Dority, 145 Cal. App 3dat27s,

: “Consrdenng the drfﬁeulty of antrelpatmg the factual ctrcumstances under whnch a declslon to’

remove hfe -support dev1ces may be made [hmrtmg the discretion of the court to fashlon the

proceedmgs to the cnrcumstances] may .. be unwxse » The tnal court may issue orders

shortening time to ensure that the case is not unduly prolonged the tnal court may expedite and

limit dlscovcry under CCP section 2019 020(a) and 2019 030, and the court may limit the scope

of the evrdence presented at the hearing under Evidence Code section 352

Thzs court endeavored to provrde petmoner with due process while completing the

21
22
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1ate on Friday Deoember 20 and provrded more complete rccords to petitioner’s counsel on-
Monday December 23, 2013 The court appointed its own independent physrcran to examme

Jahi on Monday December 23, and oounsel for petltroner was present dunng that examination.

13
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On Tuesday De'cemb_er 24, counsel for petitloner had the opportunity to cross-examlne both Dr.

Fisher and Dr. Shanahan.

Durmg the proceedmgs coundel for petltroner at various times requested that Paul A.
Byme, MD be allowed to examine J ahi and provide a second sec’uon 7181 opmron or provrdc
expert testunony at the hearmg, or to review Jahi’s records to assist in the cross—cxammatron of
Dr. Shanahan. Petitioner withdrew the request that Dr. Byrne be allowed to examine Jahi and
provide an opinion based on his own' exammatlon Petrtroner did not pursue his request that Dr.

Byme provrde expert testimony. During the drscussrons between the cort and counsel it

' becamc apparent through a review of Dr. Byrne s publications that were the court to hold an '

| Evidence Code 402 hearing to determine whether Dr. Byme was qualified as an expert under

Evidence ’.Co'de'-720 a'nd:Sargon Enterprises, Inc. v. Uhiversr‘ty of Soulhern Cal. (2012) 55 -
Cal 4th 747, that Dr. Byme mrght not qualify as an expert based on hlS rellgtous and

philosophical approach to the definition of death and the possrbllrty that he would not be able to

apply accz:pted medical standards. In addmon it became apparent that tesUmony and documents A

regarding the cause of death as opposed to the fact of death, were not relevant to the court’s

inquiry. The court exerclsed its dlscretron in not continuing the hearing to pemut petrtroner o

review Jahi’s records to assist in the cross-cxammatlon of Dr. Shanahan The court reasoned that
the exammatrons were both under the acoeptcd medical standerds, the medrcal determinations
uvere consrstent, and.that the detriment of a prolonged proccedmg would materlally outwergh any
probablc beneﬁt to tbe courtin makmg the limited finding required by section 7181.

Thc court acted consistent with the trial court in Alvarado by Alvaraa'o v. New York Crty

, Health & Hospztals Corp (N Y Sup.,1989) 145 Misc.2d 687 698, 547 N Y.S.2d 190, order

vgcated and-appeal dismissed as moot, 157 AD.2d 604, 550 N.Y.S.2d 353 (Ist Dep't 1990),
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where the court addressed a similar sitvation and stated, “In the instant case, the Alvarados were

| notified before a determination was made, were given an opportnnity to obtain an indcpbndent

medical cvaluatlon and were offered a chance to have the mattcr discussed with rchgnous leaders
and friends. Therefore, it cannot be said that the family was deprwed of its due process nghts to
participate in the medical care of the child.” |
FINDING OF BRAIN DEATH UNDER HEALTH AND SAFETY SECTIONS 7180 AND
nel o |

~ A trial court may "hear testimony and decide whether the‘determination Qf brain death: |
was in:a.lccord with acceptnd medical stand.é\rds." (Dority, 145 Cdl.Apde at 279.) The law is

unclear whether the court’s determination is under the preponderance of the evidence standard, .

the clear and convincing evidence standard, or some other gtandafd. This court applies the clear

and convincing evidence standard.

The court is guided by Inre Chrfsroph;r 1(2003) 106 Cal. App.4™ 533, 552, where the
court addressed the standard to b.e'a‘pnlicd when removing lifc" support from 2 minor \}Qho was in
a persistent vegetdtivc' conditidn.» In Christopher, thé Court of A-npcal-nméd that the Welfare and
Institutions Codc requires elther proof by a preponderance of the evidence or clear and |

convmcmg ev1dencc dcpcndmg on the rights bcmg adjudxcated and thcn statcd “vacn the

‘impact 5F this desision on Chnstophcr, 1mposmon of the- hlghest standard w1thm the-Welfare and——

Instltutlons Codc the clear and convincing standard of proof - is approprtatc " The court went

on  to review the law in different states and concIuded “The ev1dent1ary standards employed by

| other courts considering withholding or withdrawal of life-sustaining treatment from
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incompetent patients reinforce our belief that the clear and convincing standard is the correct
one” ' , , L
The court notes that although Christopher concerned a minor in a persistent vegetative

condition, and, although there are medical differences between a coma, a persistent vegetative

state and brain death, those differences pale in compartson to the drfference between bcmg

il .legally altve and being legally dead When a court is called onto determme whether a person

has suffered brain death and is now dead under the law or can have'support withdrawn and will
become dead under the law, the court must make that finding by clear and convincing evidence.
The court heard the testimony of Dr. Fisher and Dr. Shanahan. Both doctors presented

consistent testtmony that established the accepted medical standards for determmmg brain death

in minors. Dr Shanahan conducted a physrcal examination of J ahr on Deccmbcr ll 2013, and

Dr. FlShCI‘ oonductcd an examination on December 23, 2013 Both doctors conducted thetr
examinations consrstent with the aoccptcd medical standards and both doctors reached
independent conclusrons of brain death based on their applrcatron of the standards to Jahi's .
condition. In addition, Dr. Shanahan reviewed an EEG taken on or about Dccembcr 11,2013,

and Dr Fisher revrcwcd a drffcrcnt EEG taken on December 23 2013 and those tcsts reinforced

therr conclusions. Dr Ftshcr conducted an addrtronal test, a cerebral profusron test, and that test

was also consistent with the conclusnon of brain death. This clear and convincing evidence was

‘thc basrs of-the court’s-conclusion-on. Dcccmbcr 24,2013, that Jahi had suffered-brain de deathand =~

was deceascd as defined under Health and Safety Code sections 7180 and 7181,
The court is mindful of the language in Dorzty that states the fact of brain death "does not
mean the hospttal or the doctors are given the green light to disconnect a life- -support device from

a brain-d ead individual without consultation wrth the parcnt or guardxan Parents do not lose all
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{not: applyafter-a- determmatron of death The. court notes.that. Probate Code.section. 4736__ e

\

contrOI once their child is determined brain dead," and that a parent should be fully informed of a
child's condition and,have‘the:r'ightto participate in a decision of removing the life-support

devices: (Dority,. 145 Cal.App.3d at 279-280.) (See also, Health & Safety Code section 1254.4

[requiring reasonable amount of time to accommodate family in event of declaration of brain

death].) -The court e)kprcss‘ly does not address w‘hether that consultation and:opp'ortunity for

participation required by Health & Safety Code sec'tion‘v1254.4. occurred in this oase.

APPLICABILITY OF PROBATE CODE SECTIONS 4735 AND 4736

Petrtroner s mrtral memorandum argued that' 1f under Probate Code section 4735 CHO
made a determmatlon to decline to comply petrtloner $ mstmcttons on the basrs that it would be |
I medtcally rneffcctrve health care or health care contrary to generally accepted health care
standards " then under Probate Code sectron 4736 CHO had the obhganon “to make all
reasonable efforts to assist in the transfer of the patient to another health care provider or
mstrtuhon that is wr]hng to comply wrth the mstmctron or decision” and had the obhgatron to
“[p]rovide contmumg care to the patrent until a transfer can be accomphshed or untrl it appears
that a transfer cannot be accomp]rshed ? |

Probate Code sectron 4736 appears to apply only when is it arguable whether the

proposed health care would be medically effective. The court finds that Probate Code 4736 does| ;

provrdes for some trme tomovea patrent and Health and Safety Code section 1254.4 provrd esa

“reasonably bnef penod" for farmly to gather at the bedsxde Therefore, both statutes provide for

a brief penod followmg a determmatron of brain death before & hosprtal can remove all support

The court makes no ﬁndmgs and issues no orders under Probate Code sections 4735 and 4736,

Ry
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MOTION TO SEAL

The Order of December 23, 2013, stated, “The court anticipates that the hearing will be
closed to the public under CRC 2.550 et seq. because it rnvolves the medical records of a minor.”
On December 23 and 24, 2013 petitioner moved toclose the hearing in part and to seal and/or
redact certain exhibits.
The court CLOSED the courtroom: and SEALS the record on the oral testrmony provrded

by Dr. Fisher and Dr Shanahan in which they detailed their examinations of Jahi. Thrs

testrmony was provrded in chambers wrth a court reporter prcsent

The court REDACTS Exhrbrt 1 (Dr Fisher's exammauon notes) in part because the
redacted portion is not pertinent to the issues before the eourt_and Jahi's family-has an overnding
prirfacy interest in the material that outweighs the public interest in the informado_n. The court

permits disclosure of the remainder of Exhibit 1. Although the exhibit reflects Dr. Fisher’s

examination of Jahi, Dr. Fisher was acting as a court appointed expert on a matter that petitioner |
| had placed at issue in this case.

The court DOES NOT SEAL Exhibits 2-5. These are documents that reflect the accepted

medical standards .
The court DOES NOT SEAL Errhibit 6 (Shanahan Declaration filed 12/20/13). This is

already in the public ﬁle; In addition, although it concerns the medical information of a minor.it

is conclusory and does not disclose pnvate mformatron
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The court SEALS Exhibit 7. This exhibit reflects Dr. Shanahan sand Dr. Herdersbach’
pre- -litigation examinations of Jahi. These doctors were acting as-agents of CHO and their notes

reflect the medical information of a minor. .
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provrde then the partres may seck the assrstance of the court at any time. The court has provided

EXTENSION OF RESTRAINING ORDER, STAY OF THIS ORDER, AND PREPARATION
OF JUDGMENT. o | |

The court ORDERS that the Temporary Restraining Order is extended through Monday, ,
December 30, 2013, at 5:00 pm. Untrl that time, Respondcnt CHO, its agents, employees,
servants and 1ndependcnt contractors are ordered to continue to provrde Jahi McMath with the
treatmcnt and support which is currently bcmg prov1dcd as per the current medrcatrons and
physrerans orders until further order of the court.

In the event that before Monday, December 30 2013, at 5:00 pm there isa change in
Jahi’s physiological condrtron despite CHO provrsron of the current leveI of treatmentand

support and petitioner wants an 1ncreased level of treatment and support that CHO is unwilling to

its contact mformatron to counsel
The' court STAYS the effcct of thls order untrl Monday, December 30 2013 at 5:00 pm
to permrt petrtroner or CHO to ﬁle a petltron for relief with th° Court of Appeal and to seek

fur‘ther rehef from that oourt

- CHO1sto submit a proposed final _;udgment consistent wrth this order on.or before
January9 2014. (CRC.3. 1312) '
The court sets a further case managcmcnt conference for 1:30 pm on January 16, 2014 in
Dept 31. If the case has been resolyed or all further near term proceedmgs will be in the Court off
Appeal then counsel may 50 inform the court and the court wdl connnue the case management
conference-to-a-later. date,— - o .

IT1S SO ORDERED.

Dated: January 2, 2014 -

P T vElio Grillo -
S - Judge df the Superior Court
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- - ‘ ALAMEDA CO
’  SUPERIOR COURT OF THE STATE OF CALFORNIA  JAN 1T
5 N AND FOR THE COUNTY OF ALAMEDA gy _ 4 /
. : .
‘ LATASHA WINKFIEH) the Mother of Jall  [Case No. RP13- 707593
7 \chath a minor . , ‘
' : " FINALJU DGMENT DENYING PETITION
° Pelitioner, FOR MEDICAL TREATMENT.
o V- .
CHILDREN S HOSPITAL OAKLAND Dr, -
10 |pavid Durand M.D. and DOES 1 through 100
‘ inclusive ‘
11
: Respondents
12 :
3
The Petition of Latasha Winkfield as mother of Jahi McMath a mmor came on for
hcarmg on December 23 and 24, 2013 in Departmcnt 31 of this Court the Honorable Evelio
GnIIo prcsrdmo Thc court 1ssued awritten ordcr datcd December 26,2013, and an amended
order dated J anuary 2,2014. The court now enters the following JUDGMENT:
18
) (1) the Pctrtron of Latasha Winkfield as mother of Jahi McMath, a minor, is DENIED
1
20 : (2) the motion of petrtroner 1o seal was GRANTED IN PART as stated in the ordeérs
oY ... dated December 26,;913 and January 2, 2014 L i
122 (3) the motrons of pctrtlonﬁr that respondent perform or permrt surgrcal procedures was
' 23 | DENIED as stated in the order dated Janvary 17, 201 4.
2‘5" || Dated: January 17, 2014 £ L LA Z
| 7 nviflore
26 - Judge of the Superior Court
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF ALAMEDA =

Case Number RP1 3707598

Case Name: kaf eld vs. Children’s Hospltal Oakland

. o l 1 Order 1) on CMC and 2) Denymg Request that Deft Perform or Pemit Surgical
o : ‘Procedures

2. Flnal Judgment Denymg Petition for Medical Treatment :

o S DECLARATION OF SERVICE BY MAIL

| certify thatl am not a party to this cause: and that a true and correct copy of the
foregoing-document-was mailed-firstclass; postage prepald; ina sealed envelope,
- addressed as shown below by placing it for collection, stamping or metering with
~ prepaid postage, and mailing on the date stated below, in the United States mail at-
~ Alameda County, Cahforma followmg standard court practlces

| declare under penalty of perjury that the foregoing is true and correct.
Executed on January 4Z, 2014

~ Executive Officer/Clerk of the Superior Court
By M. Scott Sanchez, Deputy Clerk

Douglas C. Straus (Bar No. 96301) -
Brian W. Franklin (Bar No, 209784)

o NoelM, Caughman (Bar.No, 154309) ——- - —- - - — — —%gﬁtﬁ%‘fﬂ Dolaa S:SBN o !
dstraus@archernorris.com The Dolan Buildin
ARCHER NORRIS ' , ;

‘ 1438 Market Street”
A Professional Law Corporation San Francisco, CA 94102 -

. _._.... 2033 North MainStreet; Suite 800 - e
B . Walnut Creék, C‘a.xfo.r_ma 94596- 3759
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Attomeys for Plaintiff
LATASHA WINKFIELD

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA .
IN AND FOR THE COUNTY OF ALAMEDA

UNLIMITED CIVIL JURISDICTION
LATASHA WINKFIELD, | CaseNo.: PR13-707598
Plaintift ‘ WRIT OF ERROR CORUM NOBIS AND
aintitt, MEMORANDUM REGARDING COURT’S
JURISDICTION TO HEAR PETITION FOR
v. | 'DETERMINATION THAT JAHI MCMATH
o IS NOT BRAIN DEAD |
CHILDREN'S HOSPITAL, et al.
Defendants.
/ . INTRODUCTION

Jahi McMath, by and through her Guardian Ad Litem and Mother, Nailah (Latasha) Winkfield,
hereby petitions this Court, pursuant to a Writ of Error Corum Nobis, to reverse the brain death

<

determination of Jahi McMath. In the alternative, Plaintiff pleads under the Court's inherent power to
affect the interests of justice, that the Court has powers to affect a remedy where, as is here, dramatic

-changes have occurred making the previous determination now erroneous.
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Petitioner could not have known of these conditions, i.e., unequivocal evidence of brain
existence and function, at the time the Court made its finding. Indeed, no one could as Jahi’s brain,
according to Dr. Fischer, vas confirmed by Cerebral Blood Flow Studies and an EEG (Petitioner’s
aftorney has requested these studies but has of yet received the raw data and images for the scientists
to review) at that time, appeared to have met the Brain Death Criteria. Moreover, in the history of the
State of California, and ‘appar‘ently the U.S., there has Been no case where a suppqsedly brain dead
individual was ever removed not from a vent, but instead, from the facility that wanted to remove the
vent. There is but one other case, in the Middle-East, where a young woman, declared brain dead bya
host of ‘U;S. doctors, was later examined and treated by the International Brain Research Foundation
and she was removed from the stigma of a brain death diagnosis, to an‘altered state of consciousness.

As can be seen from the Declaration of Christopher Dolan, and that of Phil De Fina PhD,
Plaintiff has acted with all due diligence (testing having been’preformed less than one week ago) to
bring this matter before the court and the interests of justice require the Court enter a New Judgement
ﬁnqmg that Jahi does not meet tﬁe criteria for brain death. -

Petitioner supponﬁ this Petition with multiple Declarations from Board Certified experts in the
area of Brain Function and Brain Death. Plaintiff is publishing to the Court, and to the world, the
evidence which supports these conclusions, as well as a video depicting Jahi McMath following her \
mother’s command. . Personal medical details are being revealed, without a wholesale waiver of Jahi’s
Privacy Rights, to satisfy doubters and to allow others to evaluate the findings of the expetts.

It should be noted that these are noi Petitioner’s experts, these are experts who have stepped

forward with an interest in brain research and out of a humanitarian gesture as medical professional_s

|| dedicated to the care of patients such as Jahi McMath. No payment for expert opinions has been made

by Petitioner or her Attorney. »
| In the alternative Petitioner provides analysis as to why, using other, s:tatutory mechanisms the
Court may exercise ité jurisdiction in the interests of the furtherance of justice. |
| PETITIONER OBJECTS TO CHILDREN’S HOSPITAL
PARTICIPATING IN THESE HEARINGS THEY HAVE NO STANDING -

2
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It is axiomatic that in order for a party to have standmg as to come before the court to argue
for or against a proposmon or motxon, they must have standing, an actual interest in the instant - -

controversy. Children’s Hospital has no such interest. Their standmg during the time of the

Injunction .Hé'afihg's, which'played out before this Court in December and January of 2013-2014, was
‘based on the fact that Jahi McMath was within their hospital. Plaintiff sought an Injunction against

Children’s Hospital removing Jahi’s life support. Jahi was at that point characterized by Children’s

‘Hospital as merely ventilating a dead body. Additionally, they opposed the Petitioner’s efforts to seek

a Court Mandate that they care for Jahi as a living human being so as to provide her with basic
medical care such as food, insertion of a trachea tube, and other treatments which would have
provided Jahi with the best opportunity to improve her condition. Even though Jahi was preéefved,
thankfully, by the injunction and its extension, and ﬁnally. the removal of Jaili from Children’s
Hospital Oakland, Children’s Hospital's interest in this case ended when Jahi’s body was signed over |
to the Coroner. ’ ‘ '

Cther than seeking to be right at aﬁy costs to avoid some public embarrassment, and to avoid
potential liability for the harms caused to Jahi and her family (which could be greatly reduced if they

can continue to maintain the artifice of Jahi’s death or to advance some agenda other than the specific

issues concerning Jahi McMath), Children’s Hospital has no “dog in this fight” now.

Petitioner is not seeking to be re-admit to Children’s hospital, (indeed, far from it), she does
not seek to'clompcl Children’s Hospital to do anything. Instead, Petitioner and her daughter, Jahi, seek
mercy and justice from this Court to reverse an error that was unknown to anyone at the time of the

Court’s Determination, that Jahi’s “brain death” was a complete and irreversible cessation of all

neurological function, including at the Brain Stem. So, what justifiable rational does Children’s have

to argue to keep the shroud of death surrounding Jahi? The Court should rule that Children’s Hospital

has no standing in the matter.

3 v
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| . _‘ WRIT OF CORAM NOBIS'

Petitioner'é counséi, cross-eyed from researching for a case of a brain death person ﬁaving
their death determination reversed, after days of study, can find no case like the one before the Court.
The rational is simple, this is because this has never been attempted or done before. The lack of case
law is not a reflection of the fact that no such remedy should be available to Jahi, under the law, it
reflects more on how ;Jur‘ society has reacted to the proﬁotméerhent of brain death and the emergence

of protocols involving organ transplant that require prompt determination and rapid harvesting of

O 00 ~3 A Wn &H W N

organs while the heart is pumping blood to the healthy organs. Transplantation is a vital and valuable

—
(=]

component to treating the sick in our society, indeed Petitioner’s counsel is a registered organ donor. It

—
St

is not organ donation as a philosophy which has led to this death of evidence and case law, it is thé,

manner in which it must be executed so as to have maximum effect, quickly after brain death has been

p—
W N

determined.
IW Brain death is a concept that developed in the ‘80s when technology had gotten to the point
where the heart could still beat ,yet doctors, needing legal, ethical moral authority through a bright line

N

o
v

16 detem_linatidn, to determine when organs could be harvested. This led to the Uniform Determination

| 17 | of Death Act in the 80's. Thc Uniform Determination of Death Act, stated that when one is “brain
18 || dead” they no longer have an ability to regain any brain activity ever and this, combined with a lack of

19 sen'sation of pain, justifies organ harvesting. (The reader may find the term harvesting to be offensive.
20 || This is the term used within the transplant community),

21 ; ~ The writ of error cora'm nobis is issued to correct an érror of law that is based upon some issue
22 of fact. People v. Reid, 195 Cal. 249; People v. Darcy,. 79 Cal. App.2d 683; People v. Dale, 79
23 ACal.App.Zd 370, 179 P.2d 870. Whate;/er may be said about the inception of the writ, the
24 * recognized preseht purpose is to correct an error of fact which was unrecognized pribr to the
25 final disposition of the proceeding. It i§ not intended as a means of revising findings based on
26 |
27

|A most excellent law review article maybe found authored by Mofgan Pickett The Writ of Error
Coram Nobis in California Santa Cara Law Review (1990) Volume 30, Number (hereinafter “Pickett”).
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known facts, or facts that should have been‘knoyvn by the exercise of ordinary}and reasbnable
diligence. People v. Reid, supra; People v. M’oaney; 178 Cal. 525; People v. Cabrerq, 7 Cal.2d
11, In re Paiva, 31 Cal.2d 503. To'correct an error of fact it is often necessary to modify a legal
‘ruling, order, jiidém'eﬁt or décree, but it is the fact and not the law that is the subject of change.
(In re Dyer (1948, First App. Dist.) ) 85 Cal.App.2d 394,399.) -

Where the errors are of “the most fundamental character,” such that the proceeding itself is
rendered “invalid,” the writ of coram nobis permits a court to vacate its judgments. Hirabayashi v.
United States, 828 F.2d 591, 604 (9th Cir.1987) (quoting United States v. Mayer, 235 U.S. 55, 69, 35
S.Ct. 16, 19-20, (1914)). District courts have authority to issue the writ under the All Writs Act, 28

U.S.C. 1651(a), and we review a denial of the writ de novo as if it were a dismissal of a claim under

12 f| 28 U.S.C. § 2255. Walgren, 885 F.2d at 1420. ( Estate of McKinney By and T?xfough McKinney V.,

13
14

16
17
18
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23
24
25
26
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U.S. (9th Cir. 1995) 71 F.3d 779, 781.)

Repeatedly it has been said that the writ of error coram nobis is a limited writ aimed at
reaching errors of fact outside of the record and is available only where no other remedies exist. The
office of the writ is to bring to the attention of the trial court errors of fact, which, without negligence
on the part of the defendant, were not presénted to the court at the ti_me of tnal People v. Tuthill, 32
Cal.2ci 819, 821; People v. Gennaitte, 127 Cal.App.2d 544, 54é.

(People v. Gamboa (1956) 144 Cal.App.2d 588, 590.)

The writ of error coram nobis may be used following judgn}ent in a civil proceeding. In Phelan
v Tyler, 64 Cal. 80, 82, 83 the Court uph;ld the use of the Writ in a civil proc;cdmg. ‘Hence a
proceeding for writ of error coram nobis constitutes a novel means of aﬁacl;ing a jucigméht. (Ih re

Dyer (1948) 85 Cal.App.2d 394, 400.)

Where an issue in factihas been decided, there is . . .no appeal in the English law from its
decision, . . . and its being wrongly decided is not error in that technical sense to which a writ
of error refers. So, if a matter of fact should exist, which was not brought into issue, but which,

if brought into issue, would have led to a different judgment, the existence of such fact does

W Vet "
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not, aﬁer‘ judgment, amount to error in the proceédings. . . . But there are certain facts which

affect the validity and regularity of the legal deci_sioh itself . . .Such facts as thesé, however late

discovered and alleged, are ‘errors in fact, and sufficient to travefse the judgment upon writ of |
" error. To'such cgses the wrif of error coram nobis applies; "because the error in fact is not the
error of the judges, and reversing it is not reversing their own judgment.'*

The function of the Writ is to bring to the attention of a court errors of fact which could not '
have been discovered by the petitioner at an earlier date, .and which if known to the court at the time
would have prevented entry of the judgment. (Pickett at p.15 citing e.g., People v. Shipman, (1965)
62 Cal. 2d 226, 230,; People v. Tuthill, (1948) 32 Cal. 2d 819, 821,; Reid, 195 Cal. at
255, | j A |

Neither Dr. Fischer, Petitioner or even Children’s Hospité] could have known that an error had

been committed stating that all and irreversible brain death had occurred. As no patient has ever lived

this long before, and Jahi is a pediatric paﬁenf, this fact could only have been and was just actually,
discovered in the last month. Petitioner has acted with all due haste (within 4 days). ,

Thls error could not have been brought to the attention of the Court within the time to appea]
as there was no way to have tested Jahi during that period and, even if she had been tested, the
ﬁndmgs would not be as they are now, nine months later. It is this passage of time which creates the
evidence that total and irreversible is an error that no one could have predicted. Had the court been
informed of ’what we know now, the court would have ruied Jahi was not brain dead bécause, as is the |
case now, she wo‘uld not have met the definition of brain death.

A petition for a Writ of Error Cormﬁ Nobis is the legal equivalent of a simple motion to vacate
a judgment. (Pickertat19) | __

Although the writ may be sought in'both cmmnal and civil actions, the proceedings for it are
civil in nature. A petition for the writ does not initiate a new adversary suit or an independent
proceediﬁg; it instead is a continuation of the original proceeding. (Pickert at 21 citing In re Paiva
(1949) 51 Cal.2d 505.) 1t allows the court to reconsider the judgment in light of the evidence of which

? Pickett citing

6
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. 1 h ihe Coﬁrt was previously unaware. (Pickett at 23 fn.108 (citations omitted).

Herein, for the reasons stated, i.e., that no one could have known during the hearing (which ran
fast and ﬁmous, with one day only for the independent Neurologxcal exam) of the error of fact that
" Jahi’s condltxon was not complete and irreversible cessation of al neurological function, including the
Brain Stem. Now, in the presgnce of the factsprowded for by Declarations of multiple, independent

l experts from numerous highly regarded institutions, the Judgment that Jahi McMath is brain dead can

no longer stand. It is within this Court’s power, jurisdiction and sound judgment to reverse the
determination to clear Jahi from the dark cloud of death and to restore her to humanity so she can be

treated not as “the body” but-as Jahi.

\ooo\nca,m.m'uw

—
[~

THE COURT HAS JURISDICTION AS A MATER OF CONTROLLINC THE JUST.
ADMINISTRATION OFIT’S. ORDER “

i - On December 24, 2013, the Court concluded that there was “clear and convmcmg’ evidence

that Jahi had suffered brain-death, as defined under Health and Safety Code 7180 and 7181, and

. declared her dead. The question now becomes dqes the court still retain jurisaictioq’over this matter
and, more specifically, ‘to decide whether Jahi McMath is, currently, brain dead, as defined by those

— — bt — (o)

same code section? Petitioner submits that the Court does, indeed, have jurisdiction and that the

P
~J]

interests of justice, which are literally those of life or death demand that this Court exercise thaf

—
co

' Junsdlctlon to prevent perpetuatxon of a grave injustice: contmumg to declare that Jahi McMath is

—
\O

dead when she is not.
In Dority v Superzor Court, San Bernardino (1983) 145 Cal.App.3d 273, a 19 day old infant
suffered a medical condition that led to his health deteriorating to the point he was placed on a

NN (o]
N - O

ventilator. Later, a Cerebral Blood Flov) (CBF) study and an Electroencephalograph (EEG) were done

N
w

showing electro cerebral silence and an absence of blood flow to the brain. The infant’s physicians

na
E-S

determined that brain death had occurred and recommended removal of life support,' i.e,, a respirator.

™~
wn

The hospital anticipated that even with respiratory support the child’s bodily functions could only be

[ R
[=,)

maintained for several weeks. The child’s organs continued to function beyond expectations and the

[\ 4
~1

parents chose to withhold consent to remove life support. The hospital, desirous of removing said

7 .
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support, petitioned the court for the appointment of a Temporary Guardian, the Director of the
Department of Public Social Services.” The court appointed the guardian and, after taking unrefutted
‘medical testimony that the child was brain dead pursuant to the statutory definition, the court declared

the child dead and ordered the temporary guardian to provide consent to the healthicare providers to
'rem_ove the ventilator. The parents and counsel for the minor child petitioned the court for a writ of -
prohibition against removing the lifé-support device. Before the coﬁrt could act on the petition, the
infant's bodily functions ceased and the life-support device was removed. ‘ |

The court, in addressing whether the petition was rendered moot by the child’s dcrmse held
that “[i]n light of the important questions raised by this case, this court has the discretion to render an
opinion where the issues are of continuing public interest and are likely to recur in other cases.”
(Dority at 276.) The court ﬁlniler hel.d that “[the novel medical, legal and ethical issues presented in
this case are no doubt capab]i: of repetition and therefore should not be :ignored by relying on the

'mootness doctrine. This requires us to set forth a framework in which both the medical and legal
professions can deal with similar situations.” ~(Ia.'.) Dority recognized “the difficulty of anticipating the
factual circumstances under which a decision to remove !ife-support devices may be made, [and]
determined that it would be "unwise” to deny coﬁrls the authority to make such a determination when
circumstances warraated” (Dority at 275.) | | ,

In addrqésing the q‘uestionyof the court’s jurisdiction over the review of the determination of brain
death, Dority states “[ihe jurisdiction of the court can be invoked upon a sufficient showing that [1] it is
reasonably probable that a mistake has been made in the diagnosis of brain death or [2] where the |
diagnosis was not made in aécord with accepted medical standards.” (Dority at 280.) Don'ty is silent on
what showing is necessary to establish "reasonable probability 6f a mistake." '

Like Dority, Jahi McMath'’s case was, and remains, a matter of intematibnal importancé raising
significant issues of public concem. Therefore, as the court in Dority continued to have jurisdiction

following the complete death of the baby (both circulatory and brain death), even greater rational

*In Dority the parents were suspected to be a cause of the child’s brain death and were determined
not to be suitable to act in the best interests of the child.

7 N 8 .
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exists for this court to continue to exercise its jurisdiction here where Jahi’s circulatory systdn and,
indeed all of her organs, coﬁtinue to function and' world-class experts in Neurology and Brain Death
will provide evidence that Jahi no longer meets the definition of brain death as she has neuralgic
funétion. ‘ | SR

As stated by Dority , when it is reasonably possible that a mistake has been in the diagnosis of
brain death, the court has jurisdiction to hear the matter. Here, Petitioner has irrefutable evidence,
that Jahi is no longer brain dead. Petitioner does not believe it necessary to challenge Dr. Fischer’s
diagnosis of the caseation of brain activity, at that time. The Petitioner challenges the determination
that it was irreversible and believes such a proclamation was mistaken. Clearly, Jahi’s condition was
not “irreversible.” This is not a failing of Dr. Fischer, there simply is no case, other than Jahi
McMath’s, where a pediatﬁc patient has been diagnosed as brain dead but has continued to reéeive
medical treatment and surviveﬂ this long. _

Petitioner, is in possession of current evidence, including MRI evidence of the integrity of the
brain structure, electrical activity in her brain as demonstrated by EEG, the onset of menarche (her
entering into puberty as eﬁdenced by the beginning of menstruation) and her response to audible
commands given by both her r'n'other and an examining physician demo:istrating that Jahi McMath’s
brain death was not “irreversible.” Petitioner’s experts will testify that Jehi may have, at the time of

I Dr. Fischer’s examinatibti, demonstrated evidence of brain death due to the swelling of her brain

. )' " .
following the traumatic events that led to her suffering a loss of oxygen to her brain but, now that the
swelling has receded, and she has had time to receive proper post incident medical care, she has

demonstrable brain function.

DUE PROCESS
This Court, in it’s Order of December 26. 2013, the Court offered the following analysis

canceling Jahi’s due process rights;

Regarding due process, the Court has considered the following general principles as stated in
Oberholzer v. Commission on Judicial Performance (1999) 20 Cal. 4371, 390-391: : )
Under the California Constitution, the extent to which procedural due process is available depends
on a weighing of Frivate and governmental interests involved. The required procedural safeguards
are those that will, without unduly burdening the government, maximize the accuracy of the .

. 9
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. resulting decision and respect the dignity of the individual subjected'to the decision makin
process. Specifically, determination of the dictates of due process generally requires consideration
of four factors; [1] the private interest that will be affected by the individual action; [2] the risk of
an erroneous deprivation of this interest through the procedures used and the probable value, if
any, of additional or substitute safeguards; [3] the dignitary interest of informing individuals of the
nature, grounds,and consequences of the action and of enabling them to present their side of the
story before d fesponsible governmietal official; and [lﬂ théLEoVefﬁ'lil'e"ﬁt'iﬁte‘réSt, inéluding the
function involved and the fiscal and administrative burdens that the additional or substitute
procedural requirements would entail. ‘

—

The first three considerations, the private interest, the risk involved, and the dignitary interest of
the proceeding, all suggest that the due process rights of the party affected by a physician’s
determination of death are substantial. ’Fhe fourth factor, the government interest in the form of
administrative burden, is addressed by the focused nature of the inquiry under Health and Safety
Code sections 7180 and 7181. ‘

Jahi’s right to due process requires that this court prdvide a forum for this matter to be heard

W 00 ~3 O th 4 W N

p—
o

and for her determination of death to be reversed.

THE COURT HAS JURISDICTION PURSUANT TO CCP § 128
California Code of Civil Procedure, Section 128, declares that the Court has inherent power

e
w N -

| “to amend and control its process and orders so as to make them conform to law and justice.” (CCP §

1 128(8))

—
=N

—
W

—_
©on -

Courts have the inherent power to create new forms of procedure in particular pending cases.
“The . . . power arises from necessity where, in the absence of any previously established
17 Brocedural rule, rights would be lost or the court would be unable to function.” (Witkin, Cal. .
rocedure §2d ed.) Courts, s 123, p. 392.) This right is codified in Code of Civil Procedure
18 section 187 which provides that when jurisdiction is conferred on a court by the Constitution
or by statute “. . . all the means necessary to carry it into effect are also given; and in the
19 - exercise of this jurisdiction, if the course of proceeding be not specifically pointed out by this
Code or the statute, any suitable process or mode of proceedm%may be adopted which ma
20 appear most conformable to the spirit of this Code.” gSee also Code Civ.Proc., s 128(8),)
e Supreme Court said in People v. Jordan, 65 Cal. 644 at p. 646, 4 P. 683 at p. 684, “in the
21 absence of any rules of practice enacted bCy.the legislative authority, it is competent for the
' courts of this State to establish an entire Code of procedure in civil cases, and an entire system
22 of procedure in criminal cases, . . . .” (See also Citizens Utilities Co. v. Superior Court, 39
1 <@ Cal.2d 805,31 Cal.Rptr. 316, 382 P.2d 356 (1963), recognizing the inherent power of courts to
23 adopt “any suitable method of practice . . . if the procedure is not specified by statute or by
2 rules adopted by the Judicial Council.”) (At p. 813, 31 Cal.Rptr. at 322, 382 P.2d at 362).
25 || (James v. Superior Court (1978) 77 Cal.App.3d 169, 175.)
26 The instant petition is truly a case of first impression not only in California but, based on an
27 || extensive search of all Federal authorities, nationally. There simply has been no case in which brain

death was determined and the patient managed to remove themselves, beforé Cardiovascular Death,
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from the facility which had received permission from the court to discontinue Life Support. This |
Court has the inhererit power to adopt the requested process, as, in the absence of the Court eer'CISlng
its inherent power, Jahi McMAth would contiiue to be declared legally brain dead when she isn’t.
Health and Safety Code Section 7181 specifically limits the legal detérinination of brain death to
circumstances where there is “irreversible cessation of all function.f'of the entire brain, including the
brain stem.” This Court, having made such determination, must consider the change in circumstances
presented by Plaintiff’s evidence which shows that Jahi’s condition is now one in which Jahi now has 
brain function. Should the court refuse to do so Jahi would be barred from regaining her rightful place

in our society as a living.person.

CONCLUSION
In the interests of justice, and Jahi McMath’s dignity and right to be considered a living human
being, rather than, as she has been portrayed, a corpse, this Court must grant Petitioner Nailah |
Winkfield’s Writ of Error Coram Noblis petition for hearing/reconsideration of this court’s
determination of her being brain dead pursuant to California Health and Safety Code Section 7181.

DATED: October 3, 2014 | THE DOLAN LAW FIRM
By:
CHRI OPHER B. DOLAN
AIMEE E. KIRBY
Attorneys for Plaintiff
LATASHA WINKFIELD
)
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- CHILDREN'S HOSPITAL & RESEARCH

Christopher B. Dolan, Esq. (SBN 165358)
THE DOLAN LAW FIRM

1438 Market Street

San Francisco, California 94102

Tel: (415) 421-2800 '

 Fax: (415) 421-2830

Attorneys for Plaintiff _ l
LATASHA WINKFIELD
SUPERIOR COURT OF CALIFORNIA

COUNTY OF ALAMEDA

LATASHA WINKFIELD, an individual
parent and guardian of Jahi McMath, a
minor :

Case No. PR13-707598

Plaintiff, - PROOF OF SERVICE

CENTER AT OAKLAND, Dr. David
Durand M.D. and DOES 1 through 10,
inclusive

- Defendants.
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PROOF OF SERVICE

Latasha Winkfield v. Children’s Hospital & Research Center at Oakland, et al.
Alameda County Superior Court Case No. PR13-707598 .

1, Alma Maciel, declare that:

'18, and am not a party to this action. My business address is 1438 Market Street, San FraIICISCO
California 94102. On October 3, 2014, Iserved

WRIT OF ER'RoR CORUM NOBIS AND MEMORANDUM REGARDING COURT’S
JURISDICTION TO HEAR PETITION FOR DETERMINATION THAT JAHI MCMATH
IS NOT BRAIN DEAD;

DECLARATION OF PHILIP DE FINA, Ph.D., IN SUPPORT OF PLAINTIFF’S WRIT OF

- ERROR CORAM NOBIS AND REQUEST FOR REVERES OF JUDICIAL .
DETERMINATION OF BRAIN DEATH OF JAHI McMATH; -
DECLARATION OF CALIXTO MACHADO, M.D., IN SUPPORT OF PLAINTIFF’S IN
REVERSE OF JUDICIAL DETERMINATION OF BRAIN DEATH;
DECLARATION OF CHARLES J. PRETIGIACOMO, M.D., IN SUPPORT OF
PLAINTIFF’S WRIT OF ERROR CORAM NOBIS AND REQUEST FOR REVERES OF

JUDICIAL DETERMINATION OF BRAIN DEATH OF JAHI McMATH;
DECLARATION OF ELENA B. LABKOVSKY, PH.D

in said cause addressed as follows: .

Dduglas C. Straus Attorneys for Defendant Children’s Hospital |

Brian W. Franklin ' & Research Center at Oakland
Noel M. Caughman
ARCHER NORRIS

A Professional Law Corporation 2033

North Main St., Suite 800

Walnut Creek, Ca. 94596-3759

Facsimile: (925) 930-6620

| dstraus@archemorris.com

aalter@archemorris.com
bfranklin(@archemorris.com : .
David Nefouse Alameda County Coroner’s Office

Andrea Weddle .

Alameda County Sheriff's Office

Coroner’s Bureau

480 4th Street’

Oakland, CA 94607

david.nefouse{@acgov.org

andrea.weddle@acgov.org

2
PROOF OF SERVICE

— — —Tam employed i thie County 6f Saf Fraficisco; Staté of Califoriiia. 1 am over the ageof —|

~ SUPPORT OF PLAINTIFF’S WRIT OF ERROR CORAM NOBIS AND REQUEST FOR |




, .
I ‘ ‘

"1 || California Department of Public Health ‘ California Depaftmeht of Public Health
.Office of Legal Services . :
-2 11415 Street
_ Sacramento, CA 95814
4 | /XX/ (BY OVERNIGHT MAIL) By enclosing & true copy of the documents in a Fedex
envelope addressed to the above recipient(s), sealing and depositing the envelope, with
5 delivery fees prepaid or provided for, and instructions to deliver overnight, at a box
5 maintained by Federal Express in San Francisco, California following ordmaxy busmess
practices. :
7 | o
/XX/ (BY ELECTRONIC MAIL) Based on a court order or an agreement of the parties to.
8 accept electronic service, I caused the documents to be sent to the persons at the electronic
9 service addresses listed above. ,
J . . . ' §
10-/ / (BY MAIL) By placing a true copy thereof enclosed in a sealed envelope. I placed each
‘ such sealed envelope, with postage thereon fully prepaid for first-class mail, for collection
11 and mailing at San Francisco, California, following ordinary business practices.
20,y (BY PERSONAL SERVICE) By placing a true copy thereof enclosed in a sealed
131 ~ envelope. I caused each such envelope to be delivered by hand to the addressee(s) noted
-above.
1 4 - . . .
!/ (BY PROFESSIONAL MESSENGER SERVICE) By placing a true copy thereofina -
15 sealed envelope, and causing said envelope to be delivered by professional messenger
16 service to the addressee(s) listed above. :
17| //  (BY FACSIMILE) I caused the said document. to be transmitted by facsimile machine to
8 the number indicated after the addressee(s) noted above.
19 I declare under penalty of perjury under the laws of the State of Callforma that the
20 foregomgls true and correct. Executed on October 3, 2014, at San Erancisco, California.
21
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'CHILDREN’S HOSPITAL & RESEARCH

- Durand M.D. and DOES 1 through 10,

" DECLARATION OF PHILIP DE FINA, Ph.D.

. ".

Christopher B. Dolan, Esq. (SBN 165358)
Aimee E. Kirby, Esq. (SBN 216909)
THE DOLAN LAW FIRM

1438 Market Street

San Franciséo, California 94102
Tel: (415) 421-2800
Fax: (415)421-2830

Attorneys for Plaintiff
LATASHA WINKFIELD
SUPERIOR COURT OF CALIFORNIA
COUNTY OF ALAMEDA

LATASHA WINKFIELD, an individual Case No. PR13-707598
parent and guardian of Jahi McMath, a
minor - DECLARATION OF PHILIP DE FINA,

S S Ph.D., IN SUPPORT OF PLAINTIFF’S

Plaintiff, ) - WRIT OF ERROR CORAM NOBIS AND
' 4 REQUEST FOR REVERES OF JUDICIAL

2 : ‘ DETERMINATION OF BRAIN DEATH

OF JAHIMcMATH

CENTER AT OAKLAND, Dr. David

inclusive

Defendants.

I Chnstopher Do]an, declare as follows

1. I am an adult natural person, the owner of the Dolan Law Firm, and the attorney of
recordAfor jai McMath and Nailah Winkﬁgld. The following facts are known personally to mem
and I am competent to testify upon them if I am called to do-so. |

2. ' In Dgcember of 2013,.1 began representing Jahi McMath and her mother Nailah. Ina .

. very short time period, a series of hearings was held, including one that involved testimony from

“several neurologists as to whether or not Jahi McMath met the standard and criteria to be

1
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determined brain dead and, therefore, have the total and irreversible cessation of all neurologic
activity, including in the brain stem. At such-t}me, I had'only been involved in the case for a very
short thme The heanngs were happenmg on nearly a daily basis and, it being the holiday season, it
was d1fﬁcult to locate any neurologist who could examine Jah1 This was compounded by the fact
that Children’s Hospital Oakland had taken the position that no physician who w as not already
credentialed at Children's ﬂospital Ozakland could examine Jahi or perform any type of procedures
upon her. |

3. | As the court is aware, petitioner sought to have Jahi receive surgery to undergo a
tracheotomy and to.receive placement of A feeding tube and to prevent Children’s Hospital f'orrn
from remove Jahi from a ventilator. Petitioner was s successful in obtammg several injunctions, but
was denied its request to have a feeding and trachc tube placed in] ah1 The hospital also rfused to
provide any new and/or curative treatments to jahi. |

‘4, When Mr Dolan told me that Jahi was being moved to a location outside of fhe hospital he |

ogain asked if I could help ‘hirn in any way. This was in August ’of this year.

5A. TMI indicated to Mr. Dolan that the only help that I could provide was to try and assemble &
team of world class physicians‘in Neuro‘smgery (Dr. Prestigiacomo), EEG readings and

interpretation (Dr. Labkovsky), brain death, (Dr. Calixto Machado) and others, who could analyze °

- her condition. I told Mr. Dolan that I would qsk Dr. Machado todo a “blind review” of data — not

knowing who tile patient was — so I could obtain an independent, unbiased view.

6 Before undertakmg extensive and expenswe testing, used a BIS momtor to determine if
J ahl demonstrated any activity that could indicate that she may have bram functlon ABIS
monitor is used dumg surgery when a patient is under anesthesia to determine their level of
mmdomness. This is important, as you do not want to have the pgtient in an elevated level of
consciousness where they rriay experience pain. The BIS monitor indicated that there was aotivity.

2
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7. Tthen arranged to have Dr. Labkovsk}; ﬁﬁdertake a detailed EEG readings ﬁsing modem
and very sensitive gquipme.nt.' I félt this was important as I wanted to rn‘ékc sure that the BISk
monitor findings were not errant.

8. Dr Labkovsky undertook thxs examination in early December. Mr Dolan was present and
photographed the method aﬂd manner in which the electrodes were attached and the equipment
was set’ﬁp.to redﬁce the possibility of any artifacts coming from the ventilator and the other |
electronics in the room. This test was also preformed to see if further testing, using MRI /MRA

was warranted.

9, 1myself witnessed the EEG testing. I am familiar with the methods commonly pi'acticed

within the community of scienfists, doctors and EEG technicians for the administration of these

tests. I héve ﬁarticipated in numerous such exams as an independént witness. [ saw evidence of |
brain activity, not brain artifacts, in the EEG. ‘.One of the most poignant moments was when
Nailah Winkfield cax;le iﬁto the room and spoke to her daughter saying, “J ahJ you neeci to help me.
'I;hese people thmlg you are brain dead, I need you to help me show them ihat you are nof‘ of
words to that effect. As she then began crying the electrical activity, as described more fully in Dr.
Labkovsky’s and Dr. Marchado’s reports, was readily ide’nti.ﬁba‘ble band profound. Thi$ was quite
material and shocking. lI had seen video of Jahi moving on command but this was especially
significant as it régistered that Jahi had a chaﬁge in her brain function in response to her mother’s
;:ommands. | |

10. After that testing, I consulted witih Dr. Charles Prestfgiaco;no. Thad previously alerted him

to Jahi and our desire to conduct testing to see if she had intact brain structure of any degree.  This

- is significant because a truly brain dead person with no blood flow to the brain will have their

brain liquefy and then there will be no preserved brain structure. He arranged for Jahi McMath to

be examined, using Rutgers MRI/MRA, to see if Jahi had brain structure and cerebral blood flow.
3 '
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11. I ﬂgw in Dr. Machado to ovefsee and review ihese studies. Dr. Machado} is a world leader

in the field of brdin function and brain death. I wanted him present because he is a staunch

defender of the concept of brain death and I knew he would have no hesitation to say that Jahi had

' brain structure or not. If there wa’s.ho brain structure then the EEG results could not be dbnﬁnixed

as being possible. Quite simply, no brain 'structure, no brain activity and therefore you have a |
confirmation of Brain Death.
12. 1undertook these tests both as a scientist as well as for humanitarian reasons. This family

wanted to know if what they were observing with their daughter was correlated to objective |

~ scientific measurement. Before the testing I had counseled Nailah that if the tests showed no brain

structure, and/or no EEG activity, she would have to accept the brain death diagnosis as beiné
irreversible. She tearfully agreed and said, “I know she is in there. Peoplc sayI am crazy butI
know\she is in there. ]am w111mg to hear the news, I just need to know.”

13. 1 per'sonally was present at the time of the MRI/MRA at all times. Imade the‘suggestic-m'
with my col]eagueé to do 1 m‘illimeter slices for the greatest accuracy. Mr. Dolan requested that he
be allowed to héve a media specialist document the events photographical. After the signidg of
much legal paperwork, such permission was granted. N |

14, Twas present in the MRI/MRA suite and saw Jahi McMath enter the MRI and be secured
to provide a stable platform for the examinations. The exam was very thorough and lasted
épproximately one ﬁom :

15. As the exam was undexway Dr. Machado, the MRI tech and myself watched the results on
a computer monitor. We uneqmvocally saw the presence of brain structure including the ewdence
of ribbons in the brain. This is critical as it showed that the bréin, although damaged, was there

structurally. Given that it had been nine months since she was declared brain dead I would have

expeﬁted to see her brain having liquefied. It dearly was not.

o 4
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16. Additionally we looked for evidence of blood flow. We did ot use contrast as Jahi had

been out of a hospital setting'\‘and we had not done a complete blood workup. We had a limited

‘ window to use the MRI. Blood flow was clearly evident. This does not happen if a patient is brain

1]

dead,

17. 1 am. a}S'o aware that Jahi has entered puberty with the onset of meliarcht‘a. She has also
now had a regular cycle. This is as récent as two months ago. This dqes not happen if there is the
total and irreversible ceséatioh of all neulfological function. Tﬁe Hypéth‘alémus and Pituitary rﬁust
be funcéoning to have this occur. The Hypothalamus and Pituitary glands are part of the bram
Thérefqre this means that she is not brain dead. |

18. I have seen many videos where Jahi is responding to specific c‘oxﬁniands by her mother.
This is significant when considered in combination with thé EEG findings and MRI/MRA This is

indicative of a patient who is not brain dead. Brain dead people do not respond to voice

 commands.

19. Itis my professional opinilon'als a Neufo Scientist who has observed hundreds of Brain
Exams, and Brain Death Exams, EEG and MRI’s that Jahi McMath is not brain dead. |
20. 1 do believe that, quite possibly, whenl Dr. Fischer preformed hisr-rexam\ Jahi was under
subopﬁ;l;al conditions and that her brain swelling could have caused her to fail the EEG and
cerebral blood flow exz;ms and to be unable to move as she is to&ay.

21. The fact that Jahi has Brain Structure and EEG findings could not have been determined as
the faciiit;r she was in did not wish to be drawn into this public controversy and would not perform

such tests.

I'declare under the iaenalty of perjury under the laws of the State of California that the forgoing is

true and correct. Signed October__, 2014, in ,

-~

DECLARATION OF PHILIP DE FINA, PL.D.
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Phillip De Fina, Ph.D

DECLARATION OF PHILIP DE FINA, Ph.D.







' | [ Christopher B. Dolan, Esq; (SBN 165358)
.’ Aimee E. Kirby, Esq. (SBN 216909)

2 THE DOLAN LAW FIRM
' 1438 Market Street - o
3 San Francisco, California 94102 A
4 | Tel: (415)421-2800 ;
| 'Fax:(415)421-2830
5
Attorneys for Plaintiff
6 | LATASHA WINKFIELD
7 .
8 SUPERIOR COURT OF CALIFORNIA
0 COUNTY OF ALAMEDA
‘o : 10 . LATASHA WINKFIELD, an individual “Case No. PR13-707598
' 11 | parent and guardian of J ah1 McMath,a * ,
| minor v ‘ . DECLARATION OF CALIXTO
- 12 » “ MACHADO, M.D., IN SUPPORT OF
13 Plaintiff, S PLAINTIFF'S IN SUPPORT OF

PLAINTIFF’S WRIT OF ERROR CORAM
NOBIS AND REQUEST FOR REVERSE
OF JUDICIAL DETERMINATION OF
BRAIN DEATH

—
o
<

—
w

- | CHILDREN’S HOSPITAL & RESEARCH

16 | CENTER AT OAKLAND, Dr. David
17 | Durand M.D. and DOES 1 through 10,
inclusive

18

' Defendants.

19 ,

20

| I, Calixto Machado, M.D., declare as follows:
21 ‘ _ ,
2 1. I'make this Declaration of my own Personal Knowledge in Support of Plaintiff’s
a3 | requestto have Jahi ,'McMath declared non-brain dead. If called to testify, I could testify to the
24 | following:
25 2. Attached to this Declaration is a true and correct copy of my Curriculum Vitae as

N
. ON

Exhibit “A.” It is incorporateci herein, is made of my own personal knowledge and constitutes a

Business Record under the Califomia Evidence Code.

NN
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3. In 1976, 1 gradﬁated from the University of Havan_a Scﬁool of Medicine. I completed
my Residency at the Institute of Neurology from 1977-1980. I then went on to complete my First
Degree of Board Certification in Neurology at the Institute of Neurology in 1980: I followed my
First begrée of Board waeriiﬁca(ioﬁin Neurology with my Second Degree of Board Certification in
Neurology at the Ihstit‘ut¢ of Neurology in 1987.

4. Currently, I am a Professor in the Department of Neurological-Clinical

| Neurophysiology, and the Senior Professor and Researcher in Neurology and Clinical

Neurophysiology at the Institute of Neu:oldgy.

5. Ihavebeen published over twenty (20) times and have received numerous awards in
my field. I was originally asked by Phil DeFina, PhD, of the lnterna’tibnal Brain Regéarch
Foundatibn, to revigw EEG and MRI studie§. 'The EEG ‘studies were given to me anonymously,
meaning that I did not know the patit;nt’s name or that the patient was Jahi McMath. Dr. Defina
asked me to review the EEG of a brain injure;i patient, which I did, and then respond to the
question of whether she was “brain deéd."

6. I reviewed and confirmed that the EEG undertaken by Elena Labkovshp, PhD was
performed in accordance with Minimum Techqical Standards f;or EEG Recording in Suspected
Brain Death (American Clinical Neurophysiology Society).

7. . Iprocessed, with my group in Cuba, the Heart Rate Vafig‘bility Measurements to access
the central autonomi? nervous system. | | |

~ 8. | I persoﬁally oversaw the undertaking of a MRVMRA done at Rutgers University on
September 30, 2014, us)ing all convenﬁonal sequences (i.e., Tl , T2 in different axis, MRA,
Fractional Anisotrpy, etc.).
9. Attached a§ Exhibit “B” i's a true and correct copy of my report ;;repa;ed after my

review of the diagnostic tests and, additionally, information regarding the onset of menarche in

: 2
DECLARATION OF CALIXTO MACHADO, M.D.




‘ observe ribbons at the Ievel of the cortex, indicating preservation of neocortex. Had she been

this teen age gir];

10.  The MRI shows that the subject had suffered a serious brain injury. It is possible to

) .

£

" brain dead without cerebral blood flow since January of 2014, we would not expect to see the |

structure of the brain to be as it is now; it would have, most likély, liquefied. This brain did not
liquefy, but has maintained tissue structure.

11." Inthe MRA sequence, done without contrast, it was possible to show slow but.

 intercranial cerebral blood flow. A brain dead patient would not havé evidence of blood flow.

12.  Inmy analysis of the paﬁent’s heart rate variability, there are remaining spectra in the -
very low (VLF), low frequency'(L.F), and median frequency (MB) bands. Also,' the frequency of
thé ventilator is present, but it is possible to observe modulations of amplitude in this peak, which
do not ohly correspond with the ventilator effect. | |

13.  Iobserved the HRV spectra duriné three experimental conditions: Basal Record, |
Photostimulation, and “Mother talks to the patient.” Based on the empirical date provided to me, I
confirmed thaf there are clear dynamic changes when comparing the three different conditions,
indicating an effect of these stimuli to the modulatifin of the central autonomic nervous system. In
plain language, the EEG showed she had a response to thev voice of her mother that was ine;'isured
on EEG. |

14. Itismy opinioh as an expert in brain death that the EEG Record shows:

a. 'Ifhe neurophysiblogical data is not consistent with the classical EEG isoelectric
pattern found m brain-dead cases. |

b. Although there were EKG in deﬁvations, Ican appreciate thc; presence of low
voltage EEG true activity.

c. Although the EEG records show the presence of some artifacts, due to patient head

3
DECLARATION OF CALIXTO MACHADO, M.D.
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.of brain death (BD), that per definition an irreversible absence of CBF should be present, in this

exists in BD, this is due to the fact that diagnosed brain-dead cases are usually kept under

'
' ‘ . .
i

and body movements df electrodes, I can see the existence of EEG activity with a
prevalence of diffuse Delta, with superimposed activify within the Alpha and low
Beta ranges. |
~ d. Some intenhittédt’ Delta and Theta activity is present in a random pattern. The
'\'Tec_hnolo‘g.ist assured that the electrodes did not h}eve any contact with the ventilator
hoses, which might account for artifects simulating EEG activity.
c. | In conclusion, the neurophysnologacal data derived from this assessment, confirms
the preservahon‘of true EEG bioelectrical activity in this case.
15.  Myreview .of the MRI shdws preservation of intracranial structures and the MRA

shows a diminished, but present intracranial cerebral blood flow (CBF). Considering the concept

case, with more than 9 months of evolutlon with the possible dmgnosns of BD, I would have
expected to ﬁnd the classic descnphon of the “respirator bram” (brain liquefied, without any
nervous system structure, etc.). Although recently Eelco Wijdicks et al. described that there is no

specific anatomopathology findings in brain-dead cases, and that “respirator brain’’ no longer

respirator for hours or a few days, prompted hy orgen retrieval protoeols, or because life suphort is
removed.

| 16. Itismy opuuon, asonewhoisa defender of brain death, and who helleves that brain
death does occur, and can be confumed through testing of the type conducted on Jahi McMath,
that this patient DOES NOT FULFIL THE BRAIN DEATH CRTI’ERIA AND HENCE‘SHE IS

NOT BRAIN DEAD.

17.  The videos I have seen, showing the movement of Jahi’s foot and hahd at the request of]

her mother are significant in that there is a request followed, shortly thereafter, by the requested

4
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response. I have seen that the patient responded and then was asked by her mother to respond,
again, harder, and in a short span thereafter, the patient did as she was requested.

18. . Ihave been informed that the patient has entered menarche and has had a menstrual
cycle. This is inconsistént with brain death as it is the hypothalamus and pituitary which release

these hormones. They are located in the brain. Therefore this means that there is brain function.

I declare under the penalty of perjury under the laws of the State of California that the forgoing is

true and correct. Signed October___ ,2014,in __ | - ’,‘

' Calixto Machado, M.D.

| | 5
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|- Fax: (415)421-2830°

DECLARATION OF CHARLES J. PRESTIGIACOMO, M.D.

'
n

Christopher B. Dolan, Esq. (SBN 165358)

Aimee E. Kirby, Esq. (SBN 216909)

THEDOLAN LAWFIRM . : S :

1438 Market Street . ’

San Francisco, California 94102 : ’ i
Tel: (415) 421-2800 - o

Attorneys for Plaintiff
LATASHA WINKFIELD
SUPERIOR COURT OF CALIFORNIA
COUNTY OF ALAMEDA
LATASHA WINKFIELD, an individual Case No. PR13-707598
parent and guardian of Jahi McMath, a
minor DECLARATION OF CHARLES J.
- PRETIGIACOMO, M.D., IN SUPPORT OF
Plaintiff, - PLAINTIFF’S WRIT OF ERROR CORAM|
o NOBIS AND REQUEST FOR REVERES

v. ‘ ' OF JUDICIAL DETERMINATION OF

BRAIN DEATH OF JAHIMcMATH

CHILDREN’S HOSPITAL & RESEARCH
CENTER AT OAKLAND, Dr. David
Durand M.D. and DOES 1 through 10,
inclusive ‘ .

Defendants. \

I, Charles J. Prestigiacomo, M.D., declare as follows:

1. I am a Board Certified Physician in Neurosugery aﬁd I make this declaration of my own
personal knowledge in support of Pléintiﬁ”s Request to have Jahi McMath declared non-brain
dead. If called to testify, | could testify to the following

. v

2. Attached to this Declaration is a true and correct copy of my Curriculum Vitae as

Exhibit “A.” Ifis incorporated herein, is made of my own personal knowledge and constitutes a

Business Record under the Califomié Evidence Code,

1
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3. In 1993, I graduated from the Columbia University College of Physicians and

Surgeons. I then went on to complete my Residency in Neurological Surgery at the Neurological

)

Institute of New York, Columbia-Presbyterian Medical Center. I followed my Residency with a

"~ fellowship“in Endovascular Neurosurgery at Beth Israel Medical Centér, New York; Iiistitute of

- Neurology and Neurosurgery, Center for Endovascular Surgery.

4, - Currently,Idna I”rofcssdr in the Department of Neurological_Surgery and Radiology,
and Neurology at the New Jersey Medical School. I am a']sq' the Director of Cerebrovascular and

Endovascular Neurosurgery at the University Hospital, and the Program Director of the

"Neurosurgical Residency Program at the New Jersey Medical School‘. Lastly, I am a Research

Professor in the Department of Bioniedical Engineering at the New Jersey Institute of Technology.
5. I have reviewed the following material: (1) the MRI of Jahi McMath’s Brain, and (2)
the MRA of Jahi McMath’s Brain.
6. I héve the follbwi’ng opinions to a reasonable dégree‘ of medical certainty and
probability: | - )
| 7. The brain structure ev{dence in the MRI is not consistent with an MRI of a patient that.
lhas becn diagnosed as brain dead ov?r nine (9) monﬂls ago. . | '
8. The MRA sﬁbws that there is a cerebral blood flow which is inconsistent with thé
diagnosis of brain dead. | |
| 9. A full cliniqai evaluation under the AMA guidelines was ndt done by me, however 1 do
not think it is necessary to d6 s0. The MRI and the MRA are confirmatory tests and if they
dethdnstrate that &ere is the preseﬁce of brain structﬁre and blood flow, as is evident here, tﬁé
clinical exam need not be done to determine brain death. Moreover, some of the tests, like the (

Sleep Apnea Test, can actually cause additional harm toa patient as it involves removing oxygen

¢
from the patient.

2
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I declare under the pen'alfy of Eperjury under the laws of the State of California that the forgding is

true and correct, Signed October___, 2014, in :

Charles J. Prestigiacomo, M.D.

—_ , 3
DECLARATION OF CHARLES J. PRESTIGIACOMO, M.D.







. . .

.’ 1| Christopher B. Dolan (SBN 165358)
' THE DOLAN LAW FIRM
2 || The Dolan Building
|| 1438 Market Street
3 | San Francisco, CA 94102
Telephone: 2415 4212800 o g o o
‘4 || Facsimile: (415)421-28300 ~ o L T
5 Attorneys for Plaintiff ’ | '
p LATASHA WINKFIELD , _ )
5 :
3 IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
o IN AND FOR THE COUNTY OF ALAMEDA
lb UNLIMITED CIVIL JURISDICTION
11 ,
1 LATASHA WINKFIELD Case No.: PR13-707598
. | | ' DECLARATION OF ELENA B.
13 Plintif, | LABKOVSKY, PHD.
14 | v.
‘ 15 | CHILDREN’S HOSPITAL, et al.
16 Defendants.
17
18
19
201, IElena B Labovsky, PhD am an adult and the following information herein is known tome
21 personally and [ am fully competent and pfepared to testify upon the same if called upon to do
22 50.
2312 Attached hereto as Exhibit A is a true and correct copy of my Curriculum Vitae.
2413 In 1984 I received my M.S. in Communication and Electronic Technology, from the Institute
25 of Communication, Lenmgrad, Russia. '
26 1 4 In 1989 I received my M.A. in Psychology, from the Department of Psychology, Lemngrad
27 State University, Russia.
28
THE
LAN
FIRM
“""22‘“"’“ : , DECLARATION OF ELENA B. LABKOVSKY, PH.D.
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In 1997 I received my Ph.D. in Psychology, from St. Petersburg State University, St.

nPetersburg, Russia.

] am a licensed BCIA-EEG Certified Neurofeedback Provider, # E4734 Illinois.

I am currently engaged conducting research Into the areas of QEEG/EEG/ERP Techniques for

'Neuropsychologlcal Research and Practice; Neuropsychology/PedIatric Neuropsychology,

eurotherapy (Neurofeedback), and Biofeedback.

8. I have the following relevant training;

2005 Cerﬁficate Program in Clinical Electroencephalography and QEEG, Pavlov
Institute of Physiology of the Russian Academy of Sciences St. PetersBurg (Russia)

2005 Certificate Program m Clinical Electroencephalography and Electronic Data -
Processing, The Mitsar Corporation, St. Petersburg, Russia ~ | , '

2004 Advanced Pbst-Doctoral Fellowship in Developmental Neuropsychology, Mo,scow
State Uni\;ersity, Rﬁssia |

2004 EEG Clinical Apﬂiicatibn Proéram. The Stens Corporation & The Biofee'dba‘ék

‘ Training Institute, St. Charles, USA

2004 Advanced Training Program in Medncal Hypnosis, American Soclety of Clinical
Hypnosis- Educational and Research Foundation, Schaumburg, USA

2004 Funcﬁonﬁl MRI Visiting Fellowship Program, Center for Biomedical Imaging,
Harvard University, Medical School, Boston, USA | | |

I have the following relevant profess:onal and teachmg expenence

. 2006 - current Research Associate, Department of Psychology, Institute for Ncuroscwnce

- Northwestern University

2004-2005 Neuropsychologist, Polenov Research Neurosurgical Institute, St. Petersburg, -

. Russia

) .
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10.

11.

12,

13.

' l .

2000- 2003 Visiting Scholar and Visiting Professor, Weinberg College of Arts and Sciences,

and School of Contihuing Studies, Political Science Department, Northwestern University, IL,

. Usa

1998- 2004 Director, Center for Civil Society and International Cooperation, St. Petersburg,

Russia

}

1997-2000 Associate Professor, Department of Psychology, St. Petersburg State University,
St. Petersburg, Russia o
1990-1997 Assistant Professor, Depar&nent of Psychology, St. Petersburg State University,

St. Petersburg, Russia

On September 1, 2014 I conducted an EEG/ERP recording and analysis utilizing Mitsar

amplifiers (Mitsar-EEG-10/70-201), 21 EEG channels.

The software, electrode placement and procedures.followed is fully set forth in Exhibit B to my

" Declaration.

Exhibit B represents both the electrode placement and 14 fragments.

Attached as Exhibit C is my analysis and> conolusions which are summarized below;

The EEG recordings were performed in accordance with Minimum Technical Standards for
EEG Recording in Suspected Cerebral Death (American Clinical Neurophysiology Society).
Specifically, o | K
A minimum of eight electrodes and reference electrodes to cover the major brain areas;

Interelectrode impedances under 10,000 ohms but over 1000hms;

Integrity of the entire recording system; -

Interelectrode distances of at least 10 cm to enlarge the amplitudes and pick up electrical fields

N

3
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‘ 1 originating in deep structures.
. 2 ' ‘ - .
3 Sensitivity increase up to 20uV/cm during most of the recording to distinguish ECS from low-
40 " voltage output EEG;
5 ‘ | ¢
6 Time constant of 0.3-0.4 second;
7 || . Simultaneous ECG recording;
8 | i |
9 The length of the recording is no less than 30 minutes.
10 The patient’s recordings were presented with a low-votage output EEG.
11 - :
1 The recordings show prevalence of diffuse Delta with superimposed activity within Alpha and
13 low Beta ranges. '
14 Some intermitent Theta and Alpha activity is present in a random (here and there) pattern.

=
W

o
(=)

The areas of maximum electrocerebral activity were identified through visual inspectibn of the

- recordings and Low Resolution Brain Electromagnetic Tomography (Loreta) algorithm.
17 _
18 The summarized results are presented in Table 1. The analysis shows that areas with maximal
19 electro-cerebral activity (mostly within Theta range) were better expressed on the left and
20 " primarily include ﬁ’onto-pafietal-occipital cortexes. '
21 No response to intermittent photic stimulation (6-16 Hz) was registered.
22 : ' .
2 14.  Theseresults demonstrate electrical activity within the brain of Jahi McMath and are inconsistent
” with a diagnosis ofbrain death. - ) |
25 | I declare under the penalty of perjury under the laws of the State of California that the forgoing is true and
26 | correct. ' '
27

Signature o | : " Date
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Parient’s Name: Jali MeMurh

In summary:

The EEG recordmgs were performed in accordance with Minimum Technical Standards for
EEG Recording in Suspected Cerebral Death (American Clinical Neurophysiology Soclety)
Specrﬁcally, -
1. A minimum of eight electrodes and reference electrodes to cover the major brain areas;
2. Interelectrode impedances under 10,000 ohms but over 100chms;
3. Integrity of the entire recording system, '
4. Interelectrode distances of at least 10 cm to enlarge the amphtudes and pick up electncal
fields originating in deep structures. |
5. ‘Sensitivity increase up to 20uV/em ddring most of the recording to distinguish ECS from -
low-voltage output EEG';. | -
6. Time constant of 0.3-0.4 second,
7.. Simultaneous ECG recording;

8. The length of the reoording is no less than 30 minutes.

The patient’s recordings were presented with a low-votage output EEG.

The recordmgs show preva]ence of diffuse Delta with superimposed activity within Alpha and
low Beta ranges.

Some intermitent Theta and Alpha activity is present in a random (here and there) pattem.

The areas of maximum electrocerebral activity were identified through visual inspection of the
recordmgs and Low Resolutlon Bram Electromagnetic Tomography (Loreta) algorithm.

The summarized results are presented in Table 1. The analysis shows that areas with maxlmal
electro-cerebral activity (mostly within Theta range) were better expressed on the left and
primarily include fronto-parietal-occipital cortexes.

“No response to intermittent photic stimulation (6-16 Hz) was registered.

Report provided by Clinical Psychologist Elena B, Labkovsky, Ph.D., BCIA-EEG
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D. ALAN SHEWMON, M.D.
Professor Emeritus of Neurology and Pediatrics
David Geffen School of Medicine at UCLA
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OLIVE VIEW-UCLA MEDICAL CENTER
14445 Olive View Drive, Room 2C136
Sylmar, CA 91342-1437

TEL: (818) 364-3104
FAX: (818)364-3286 .
ashewmon@mednet.ucla.edu

Declaration of D. Alan Shewmop, M.D.

I, Doctor D. Alan Shewmon, do hereby submit this declaration freely, and 1 have, unless
otherwise stated, personal knowledge by review of MRIUMRA studies, records, and reports, as

well as viewing two videos of Jahi McMath moving her body parts (foot and arm) following her

‘mother’s commands and having discussions with Dr. Calixto Machado, a world renowned expert

onn brain death, and Dr. Philip DeFina; a neuroscientist with the International Brain Research

Foundation. I am competent and prepared to testify as to the below opinions and conclusions if
.called upon to do so.

Dear Mr. Dqlan: ‘ - |

As you know, I am a pediatric neurologist with triple board certification: in Pediatrics, Neurology |
(with special competence in child neurology), and Electroencephalography. I have had a
particular interest in brain death and have published and lectured extensively on the topic,
nationally and internationally. [ recently retired as Professor of Neurology and Pediatrics at the
David Geffen School of Medicine at UCLA and Chief of the Neurology Department of Olive-
UCLA Medical Center (a county hospital affiliated with UCLA), while remaining clinically
active. My CV provides further details regarding my qualifications to comment on the case of
Jahi McMath. ~

Based on the materials that you have provided to me so far, | can assert unequivocally that Jahi
currently ‘does not fulfill diagnostic criteria for brain death. The materials include extensive
medical records from St. Peter’s University Hospital, which I ami still in the process of reviewing,
videos of Jahi moving her hand and her foot in response to verbal requests by her mother, images

- from an EEG done in her apartment on 9/1/14, images of a brain MRI scan done at Rutgers on

9/26/2014, and heart rate variability analysis by my colleague Dr. Calixto Machado based on the

EKG channel from the 9/1/14 EEG. I have also spoken by phone with Drs. Machado. and DeFi ina
regarding their recent observations of Jahi and the findings of a second EEG done at Rutgers on

9/26/14, which I'have not yet received for review;

Jahi does not currently fulfill criteria for brain death on several grounds. First and foremost, the
videos and the personal testimonies to me of several trustworthy witnesses of her motor

Page 1 of 4
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‘responsiveness (yourself, Drs. DeFina and Machado) leave no doubt that Jahi is conscious, and

ErIN49

can not only hear but can even understand simple verbal requests (“move your hand,” “move
your foot,” even “move your thumb”) and make appropriate motor responses. Thus, the very first
of the “three cardinal findings in brain death” according to the American Academy of
Neurology s Practice Parameters for Determining Brain Death i Adults (and all other diagnostic
criteria for brain death that have ever been ploposed for that matter) — namely “coma or
unresponsweness ~1s not fulfilled.

The. recent video of her hand movemerit fo command makes clear that the movement is not a
spinal reflex that merely coincidentally happened shortly after the verbal command; the quality of

‘the movement has the appearance of volition and is inconsistent with a spinal reflex. Moreover, .

the motor responsiveness is reliably reproducible; the movements do not merely occur at random;
unrelated to the verbal commands, with some rare temporal coincidence serendipitously caught
on video and selectively held up'as evidence. I am convinced of this after having seen several
videos taken on different occasions and heard the testimony of witnesses (yourself, Drs. Defina
and Machado) of the same kind of responsiveness at other times when no video was being
recorded. Finally, the movements are specific to the part of the body mentioned in the verbal
request. Such motor responsiveness is extremely surprising, given Jahi’s history, but it has been
documented so many times now that it cannot be denied. This alone, even if there were no
additional evidence (which there is), proves that she is not brain dead, not even comatose, but
very severely disabled. ‘ :

The heart rate variability analysis by Dr. Machado provides objective corroborating evidence that
Jahi not only has spontaneous modulation of heart rate by the autonomic nervous system (such
variability should be completely absent in brain death), but even more impressively that her heart
rate changes in response to her mother’s voice. This is hard evidence of auditory processing by
the brain, if not also of registering of the emotional valence of those auditory signals and frank
conscious awareness of them, and it is not a matter of interpretation. '

The medical and nursing records document that some months after the formal diagnosis of brain
death, Jahi underwent menarche; she recently had her second menstrual period approximately a
month or so.after the first. The female menstrual cycle involves hormonal interaction between the
hypothalamus (part of the brain), the pituitary gland, and the ovaries. Corpses do not menstruate.
Neither do coipses undergo sexual maturation. Neither is there any precedent in the medical
literature of a brain-dead body beginning menarche and having regular menstrual periods.
Hypothalamic function is a brain function, and California’s statutory definition of death by
neurological criteria requires irreversible absence of @/l brain functions, so even apart from her
responsiveness, she would not fulfill the statutory definition of death- on the basis of
hypothalamic function. (This is not to imply that her hypothalamus is functioning normally: it is
not. The point is that there is some preserved hypothalamlc function, and a rather remarkable one
at that.) '
N _
Regarding Jahi’s EEG, I am at a disadvantage in not having reccived yet the EEG disk from
Rutgers before you need this declaration. Dr. Machado was present while it was being run, and -
he assured me that it showed low voltage electrical activity (in contrast to EEGs in brain death,
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which should be isoelectric (flat)). I have seen some images (screen shots) of the EEG done in
her apartment by Elena Labkovsky, Ph.D., and concerning this I am also at a disadvantage in not
having the full raw data to examine. Nevertheless, apart from some obviously artifactual
“waveforms, which arc common in such recordings, there appears to be genuine electrocerebral
activity, as described in greater detail in her report and in Dr. Machado’s independent
declaration. Although the AAN Practice Parameters do not require a flat EEG to make the.
diagnosis of brain death, Jahi’s original diagnosis in Oakland was in fact reinforced by an EEG
that was reported to be isoelectric. Thus, with the passage of time, her brain has recovered the
ability to generate electrical activity, in parallel with its recovery of ability to respond to
commands. A dead brain cannot spontaneously recover electrical function.

Jahi’s recent MRI scan shows vast areas of structurally preserved. brain, particularly the cerebral
cortex, basal ganglia and cerebellum. There is major damage to the corpus callosum and the
brainstem, particularly the pons, corresponding to the scvere brainstem dysfunction that has been
documented in her progress notes from St. Peter’s. By contrast, the relative integrity of the
- cerebral cortex no doubt underlies her ability to understand language and to make voluntary
motor responses. I have had personal experience with three chronic brain death cases with MRI
or CT scans done after one or more years in that state. The scans showed the brains to be totally
liquetied, after such a long time with no blood flow (two of the patients also had blood flow
studies at the time, which confirmed persistent absence of intracranial blood flow). Jahi’s MRI
scan, nearly 10 months after her tragic anoxic-ischemic event and diagnosis of brain .death, does
not evén vaguely resemble those chronic brain death scans. Her brain is not dead and necrotic,
but much of it is structurally intact. Her MR angiogram also demonstrates intracranial blood
flow, which could have been inferred anyway, since the intact brain tissue implies blood flow. |
sufficient to keep it alive.

Clearly Jahi is not currently brain dead. Yet I have no doubt that at the time of her original

diagnosis, she fulfilled the AAN diagnostic criteria, correctly and rigorously applied by the

several doctors who independently made the diagnosis then. That diagnosis was even backed up

by two ancillary tests: an EEG that was reportedly isoelectric and a radionuclide scan that

reportedly showed no intracranial blood flow. A likely explanation for the discrepancy (in fact
the only explanation I can think of) is that (1) the standard clinical diagnostic criteria. are not as

- absolutely, 100%. reliable as commonly believed, and (2) radionuclide blood flow studies are not

sensitive enough to distinguish ko flow from low flow — in technical terminology, from ischemic- -
penumbra-level flow, i.e., flow that is too low to support brain functioning but just enough to
maintain tissue v1ab111ty

Over a decade ago the Brazilian neurologist Cicero Coimbra proposed the idea of “global

ischemic penumbra” (extending a concept from the field of stroke to the whole brain) as a-
condition of marginal cerebral blood flow that in principle could mimic clinical brain death in

every respect, yet the brain is not dead, and some of its suppressed functions are potentially

recoverable. Up to now this has remained a plausible but unproved hypothesis. Jahi has now

proved that it can occur in clinical reality. I believe that it is the only possible explanation for the

discrepancy between her original fulfillment of the brain death criteria and her current lack of
their fulfillment.
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Regardless of the explanation, the fact remains that Jahi currently docs not fulfill brain death
diagnostic criteria. She is an extremely disabled but very much alive teenage girl.

Signed this 3" day of October, 2014, in Los Angeles California under penalty of pérjury,

D.-Alan Shewmon, MD
Professor Emeritus of Neurology and Pediatrics
David Geffen Schoo!l of Medicine at UCLA
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ALAMEDA COUNTY

, OCr - 62014
By__ r// 7
SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FQR THE COUNTY OF ALAMEDA
ATASHA WINKFIELD, the Mother of Jahi _[Case No. RP13.707598
McMath, a minor '
Petitioner. ORDER APPOINTING DR. PAUL FISHER
’ » |  |AS COURT EXPERT WITNESS
/., ’ B

CHILDREN’S HOSPITAL OAKLAND, Dr,
DaYid.Durand M.D. and DOES 1 through 100,
Inclusive

. Respondents

On Septembér 30, 2014, Petitioner Latasha Winkfield (“Petitioner”) petitioned this court

to hold a hearmg regardmg the court’s _]urlSdlCtlon to allow Petitioner to pr0v1de new evidence

a hearing for 9:00 a.m. on October 9, 2014 in Department 31.

Pursuant to Evidence Code section 730, when it appearé to the court that expert evidence
is or may be required by the court or by any party to‘ the action, the court on its own rﬁotion may
appoint an expert to»_investigate, to render a report, and to testify as an expert at the trial of th;:
action relative to the fact or matter as to which the expert evidence may be requirgd.

Aﬁcr receivingPeﬁtioner’s moving papers on October 3, 2014, the court determined that

such expert evidence is required in this matter. In its prior December 23, 2013 brder, the court

EXHIBIT

that Jahi McMath, is not “brain dead” as prevxously found by the court. The court has scheduled |- -

TUTILIVO e -




10
11
12
)
14
15

16

17 |

18

19
20
21
22
23
24

25

.2 6

I ‘ ’

appointed Dr. Paul Graham Fisher as the court appointed expert to conduct an‘independent

examination of Jahi McMath pursuant to Health and Safety Code section 7181. Dr. Fisher

| performed an examination of Jahi McMath on December 23, 2013. Based on Dr. Fisher’s |

previous exémination of Jahi McMath as the court appointed independent expert and the court’s
detevrmination that further expert medical evidence is required by the court in this ma&er, ITIS
HEREBY ORDERED that the court appoints Dr. Paul Graham Fisher as"the court appointed
.expc\:rt witness. |

Attached to this order are: (1) Dr. F isher’s curriculum vitae, ﬁnd (2) Dr. Fisher’s letter
dated October 6, 2014, which inpiudes Dr. Fisher’s examination and c'onsultation finding of Jahi
McMath on December 23, 2013, and a copy of the criteria for brain death in a child posited in

N

Pediatrics 2011; 128;e720-740.

Dated: October 6, 2014
|74 A
' : Evelio Grillo
~ Judgesf the Superior Court

\







October 6, 2014

The Honorable Evilio M. Grillo' -

- Superior.Court of Alameda County California
Dear Judge Grillo:

| have reviewed the five (5) declarations provided to me your court offices on October 3, 2014

specifically declarations of D. Alan Shewmon, M.D.; Philip De Fina, Ph.D.; Charles J.
Prestig|acomo M.D.; Calixto Machado, M.D.; and Elena B. Labkovsky, Ph.D.

In order for you to review and interpret those declarataons | provide below a number of facts

and thoughts, raised by those documents.

- 1. Criteria for brain death-in a child are those posited in Pediatrics 2011;128:e720-740
* (attached), as endorsed by the American Academy of Pediatrics, Child Neurology Socrety,
American Academy of Neurology and numerous other professional societies. “The American
Academy of Neurology’s Practice Parameters for Determining Brain Death in Aduits,” as
referenced by Dr. Shewmon, and “AMA (American Medical -Association) guidelines,” as
referenced by Dr. Prestigiacomo are not the relevant guidelines in the instance of Jahai
McMath

2. The diagnosis and determination of brain death requires serial neurological examinations
performed in person by different attending physicians. No records of any on-site or in- person
serial neurological examination of Jahai McMath, performed by a physician, have been
presented to me via these declaratrons

3. Videos of hand and foot movements, coincident with verbal commands heard on audio,
cannot affirm or refute brain death and are not substitutes for in- person serial neurological

examinations by a physician.

4. No apnea test has been performed or reported in the declaratlons as requrred for a
determination of brain death.

5. Arepeat apnea test wouid not cause harm to Jahai McMath.

Statement FISHER PG 10/6/14 ‘ page 10f3
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6. Dr. Pr‘estigiatomo has referred to a “sleep apnea test,” and that is not the correct
examination in the determination of brain death.

7. A “fiat” electroencephalogram (EEG), or electro-cerebral silence, is not required for the

determination of brain death (see Pediatrics 2013;128:e720-740). The EEG performed on
9/1/14 was not performed in standard conditions, but rather at an apartment and Dr. Machado
does note artifacts, which he attributes to movement. Electrical artifacts cannot be excluded as
the cause of reported electrical activity, but again, electro-cerebral silence is not requisite to
the determination of brain death.

8. No cerebral blood flow radionuciide brain scan has been performed or reported in the
declarations, and that is the test used to determine cerebral blood flow in order to assist in the
determination of brain death, not magnetic resonance angiography (MRA) (see Pediatrics
2011;128:e720-740).

‘9. MRA is not a technique used to detérmine cerebral blood flow.

~10. Magnetic resonance imaging (MRI), as performed on 9/26/14, provides a structural picture

of the brain.and is not part of the determination of brain death. A picture of persistent brain
tissue inside the skull does not negate the determination of brain death. Liquefaction of the
brain is not requisite to the determination of brain death There are no specific anatomic or
pathologic changes noted in brain death.

11. Heart rate analysis, as presented from 9/1/14, is not part of and not relevant to the
determination of brain death. ‘

<

12. Menarche and menstrual cycles are not relevant to the determination of brain death.

13. A bispectal index (BIS) monitor has no role in and is not relevant to the determination of
brain death.

14. | cannot determine from the declarations whether Ms. Labkovsky has completed EEG
technician certification in the United States, such as that required by the American Association
of Electrodiagnostic Technologists (AAET) or American Board of Registration of
Electroencephalographic and Evoked Potential Technologists (ABRET). EEG Neurofeedback
Certification is not consudered the appropriate certification to conduct dlagnostlc EEGS, such as
EEGs in the determination of braln death.

Overall, none of the current materials presented in the declarations refute my 12/23/14
examination and consultation finding {attached), or thase of several prior atterding physicians:
who completed the same exams, that Jahai McMath met all criteria for brain death. None of
the declarations provide evidence that Jahai McMath is not brain dead.

Statement FISHER PG 10/6/14 page 2 of 3




| want to note on the record that | have not and will not accept any compensation for my
services providing expertise in the matter of Jahai McMath, and | have no affiliations with the
McMath family, UCSF Benioff Children’s Hospital Oakland, or their legal counsels. ! continue tc
extend my sympathies to the famiiy and friends of Jahai McMath.

| hereby grant permission for the court to share this document prlvately or publlc at your
“discretion. My curriculum vitae is attached.

| reserve the right to amend these opinions should additional materials become avaulable for

my review.
Respectfully yours,

Paul Graham Fisher, M.D.
Palo Alto, California

October 6, 2014

Statement FISHER PG 10/6/14 ' . page 3 of 3
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Clinical Report—Guidelines for the Determination of
Brain Death in Infants and Children: An Update of the
1987 Task Force Recommendations

ahstract . @

OBJECTIVE: To review and revise the 1987 pediatric brain death guidelines. -

METHODS: Relevant literature was reviewed. Recommendations were
developed using the GRADE system. '

CONCLUSIONS AND RECOMRYENBAYIONS: (1) Determination of brain
death in term newborns, infants and children is a clinical diagnasis
based on the absence of neurologic function with a known irreversible
cause of coma. Because of insufficient data in the literature, recommen-
dations for preterm infants less than 37 weeks gestational age are not
included in this guideline. -

(2) Hypotension, hypothermia, and metabolic disturbances should be
treated and corrected and medications that can interfere with the neu-
rologic examination and apnea tasting should be discontinued allowing
for adequate clearance before proceeding with these evaluations.

(3) Two examinations including apnea testing with each examination
separated by an observation period are required. Examinations should
be performed by different attending physicians. Apnea testing may be
performed by the same physician. An observation period of 24 hours for
term newborns (37 weeks gestational age) to 30 days of age, and 12
hours for infants and ¢hi (> 30 days to. 18 years) is recommended. The
first examination determines the child has met the accepted neurologic
examination criteria for brain death. The second examination confirms

" brain death based on an unchanged and irreversible condition. Assess-

ment of neurologic function following cardiopuimonary resuscitation or
other severe acute brain injuries should be deferred for 24 hours or
longer if there are concerns or inconsistencies in the examination.

(4) Apnea testing to support the diagnosis of brain death must be per-
formed safely and requires documentation of an arterial Paco, 20 mm Hg
above the baseline and = 60 mm Hg with no respiratory effort during the
testing period. If the apnea test cannot be-safely completed, an ancillary
study should be performed.

(5) Ancillary studies (electroencephalogram anc radionuclide cerebral
blood flow) are not required to establish brain death and are not a
substitute for the neurologic examination. Ancillary studies may be us d
to assist the clinician in making the diagnosis of brain death (i) when
components of the examination or apnea testing cannot be completed
safely due to the underlying medical condition of the patient; (ii) if there
is uncertainty about the results of the neurologic examination; (iif) if a
medication effect may be present; or (iv) to reduce the inter-examination
observation period. When anciliary studies are used, a second clinical
examination and apnea test should be performed and components that
can be completed must remain consistent with brain death: In this in-
stance the observation interval may be shortened and the second neu-
rologic examination and apnea test (or all components that areableto be
completed safely) can be performed at any time thereafter.

{6) Death is declared when the above criteria are fulfilled. Pediatrics 201 1,128;
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INTROBUCTION
in 1387, guidelines for the determina-
tion of brain death in children were
published by a multi-socisty task
force.'2 These consensus based guide-
lines were developed because existing
guidelines from the President's Com-
mission failed to adequately address
criteria to determine brain death in pe-
diatric patients. They emphasized the
importance of the history and clinical
examination in determining the etiol-
ogy of coma so that correctable or re-
versible conditions were eliminated.
Additionally, age-related observation
periods and the need for specific neu-
rodiagnostic  tests were recom-
mended for children younger than 1
year of age. In children older than 1
year, it was recommended that the di-
agnosis of brain death could bé made
solely on a clinical basis and labora-
tory studies were optional, Little guid-
ance was provided to determine brain
* death in neonates less than 7 days of
age because of limited clinical experi-
ence and lack of sufficient data.

These guidelines generally have been
accepted and used to guide clinical
practice; however they have not been
reviewed nor revised since originally
published. Several inherent weak-
nesses have been recognized includ-
ing: (1) limited clinical information at
. the time of publication; (2) uncertainty
concerning the sensitivity and specific-
ity of ancillary testing; (3) biological ra-
 tionale for the use of age-based crite-
ria; and (4) little direction as to
whether, when and how the diagnosis
ot brain death could be made in neo-
nates. Despite national and legal ac-
ceptance of the concept of brain death,
these limitations have resulted in the
lack of a standardized approach to de-
termining brain death in children 3
These issues are not unique to infants
and chitdren'®nor limited to the United
States. The American Academy of Neu-
rology published guidelines to deter-
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mine brain death in adults in 1995

which have been revised in 2010.1%.7
Additionally, guidelines to determine

‘orain death in aduits and chiidren

have been published in Canada.’s

The Society of Critical Care Medicine
(SCCM) and the Section an Critical
Care and Section on Neurology of the
American Academy of Pediatrics (AAP),
in conjunction with the Child Neurology
Society (CNS), formed a multidisci-
plinary committee of medical and sur-
gical subspecialists under the aus-
pices of the American College of
Critical Care Medicine (ACCM) to re-
view and revise the 1987 guidelines. Its
purpose was to review thé neonatal
and pediatric literature from 1987, in-
cluding any prior relevant literature,

and update recommendations regard-

ing appropriate examination criteria
and use of ancillary testing to diag-

nose brain death in neonates, infants.

and children. The committee was also
charged with developing a checklist to
provide guidance and standardization
to document brain death. Uniformity in
the determination of brain death
should allow physicians to pronounce
brain death in pediatric patients in a
more precise and orderly manner
and ensure that all components of
the examination are performed and
appropriately documented.

Tables 1-3 of this publication contain
the committee’s updated recommen-
dations, the GRADE classification sys-
tem, and clinical and neurologic exam-
ination criteria for brain death.
Appendices 1-7 provide additional in-
formation concerning the diagnasis of
brain death in children. Appendix 1
(check list) and Appendix 2 (pharma-
cological data for the time interval to
testing after medication discontinua-
tion) provide additional resources to
aid the clinician in diagnosing brain
death. Appendix 3 summarizes data re-
garding apnea testing. Appendices
4-6 provide data on the diagnostic

| Lo L -
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yield of ancillary testing, specifically elec-
troencephalography (EEG), and radionu-
clide cerebral blood flow (CBF) studies.
Appendix 7 compares the 1987 guide-
line's criteria to the revised recommen-
dations. Appendix B provides an algo-
rithm for the determination of brain
death in infants and children.

This update affirms the definition of
death as stated in the 1987 pediatric
guidelines. This definition had been es-
tablished by multiple organizations in-
cluding the American Medical Associa-
tion, the American Bar Association, the
National Conference of Commissioners
on Uniform State Laws, the President’s

- Commission for the Study of Ethical

Problems in Medicine and Biomedical
and Behavioral Research and the Amer-
can Academy of Neurology as follows:
“An individual who has sustained either
(1) irreversible cessation of circulatory

and respiratory functions, or (2) irre- -
- ~versible cessation of all functions of the -

entire brain, including the brainstem, is
‘dead. A determination of death must be
made in accordance with accepted med-
ical standards.”

METHODS

A multidisciplinary committee com-
posed of physicians and nurses with
expertise in pediatrics, pediatric criti-
cal care, neonatology, pediatric neu-
rolody and neurosurgery, nuclear
medicine, and neuroradiology was
formed by the SCCM and the AAP to up-
date the guidelines for the diagnosis of
pediatric brain death. The committee
was divided into three working groups,
each charged with reviewing the liter-
ature on brain death in neonates, in-
fants and children for the following
specific areas: (1) examination criteria
and observation periods; (2) anciliary

testing; and (3) declaration of death by

medical personnel including legal an
ethical implications. o
A Medline séarch of relevant literature
published from January 1987 to June
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TABLE 1 Summary Recommendations for the Diagnosis of Brain Death in Neonates, Infants. and Children

‘ Recommandation

fvidence
Score

Recommendation
Score

1. Detsrmination of brai death in neonates, infants.and children relies on a clinical diagnosis that is hased on the absence of
neurologic function with a known irreversibie cause of coma. Coma and apnea must coexist to diagnose brain death. This

dizgnosis should be mada by physicians who have evaluated the history and completed the ngurologic examinations.
2. Prorsqulsites for Inittating a brain desth evaiuation

a

b.

Hypotension, hypothermia, and metabolic disturbances that could affect the neurological examination must be
corrected prior to examination for brain death.

Sedatives, analgesics. neuromuscular blockers, and anticoniulsant agents should be discontinued for a reasonable time:

period based on elimination half-life of the pharmacologic agent to ensure they do not affect the neurologic examination,
Knowledge of the tatal amount of each agent (mg/kg) administered since hospital admission may provide useful
information concerning the risk of continued medication effects. Blood or plasma levels to confirm high or
supratherapeutic levels of anticonvulsants with sedative effects that are not present should be obtained (if available)
and repeated ay needed or until the levels are in the low to mid therapeutic range.

. The diagnosis of brain death based on nsurologic examination alons should not be made iféupratherapaun’c or high

therapautic levels of sedative agents are present. When lavals are in the low or in the mid-therapeutic range, medication
effects sufficient to affect the results of the neurologic examination are unlikely. If uncertainty remaing, an ancillary
study should be performed.

. Assessment of neurologic function may be unreliable immediately following cardiopulmonary resuscitation or ather

severe acute brain injuries and evaluation for brain death should be deferred for 24 to 48 hours or longer if there are
goncerns or inconsistencies in the examination,

3. Number of examinations, examiners and obsarvatian perieds

a.
b.

C.

d.

e

Twao examinations including apnea testing with each examination separated by an observation perlod are required.
The examinations should be performed by différent attending physiciang involved in the care of the child. The apnea test may
be performed by the same physician, preferably the attending physician who is managing ventilator care of the child.
Recommended observation periods:

(1) 24 hours for neonates (57 weeks gastation to term infants 30 days of age)

{2) 12 hours for infanits and chitdren (> 30 days to 18 years). :

The first examination determines the child has met neurologic exemination criteria for brain death, The second
examination, performed by a ditferent attanding physician, confirms that thie child has fulfilled criteria for brain death.
Assessment of neurologic function may be unreliable immediately following cardiopulmonary resuscitation or other
savere gcute brain injuries and evaluation for brain death should be deferred for 24 to 48 hours or longer if there are
concerns or inconsistencies in the examination.

4. Apnea tosting

a.

b.

Apnea testing must be performed safely and requires documentation of an arterial Paco, 20 mm Hg abave the baseline
Paco, and = 60 mm Hg with no respiratory effort during the testing period to support the diagnosls of brain death.
Some infants and children with chronic respiratory disease or ingufficiency may ohly be responsive to supranormal
Paco, levels. In this instance, the Paco, lavel should increase to = 20 mm Hg above the baseline Paco, level.

If the apnea test cannot bs performed due to a medical contraindication or cannot be completed because of
hemadynamic instability, desaturation to < 85%, or an inability to reach a Paca, of 80 mm Hg or greater, an ancillary
study should be performed. :

3. Anclllary studies

b.
C.

Ancifiary studiss (EEG and radionuclide CBF) are not required to establish brain death unless the clinical examination or
apnea test cannot be completed

Ancillary studies are not a substituts for the neurolagic examination.

Far ail age groups, ancillary studies can be used to.assist the clinigian in making the diagnosis of brain death to reduce
the observation period or when (i) components of the examination or gpnea testing cannot be completed safely dug to
the underlying medical condition of the patierit; (i} if there is uncertainty about the results of the neurologic
examination; or (iil) if a medication effect may interfere with avaluation of the patient. If the ancillary study supports the
diagnosis, the second examination and apnea testing can then ba performed. When an ancillary study is used to reduce
the abservation period, all aspects of the sxamination and apnga testing should be completed and documented.

. When an ancillary study is used because there are inherent examination limitations (ie, i to iii), then components of the

examination done initially should be completed and dacumented.

. i the ancillary study is equivocal or if there is concern about the validity of the anciltary study, the patient cannot be

pronounced dead. The patient should continue to be observed until brain death can be declared on clinical examination
criteria and apnea testing, or a follow-up ancillary study can be performed to assist with the determination of brain
death, A waiting period of 24 hours is recommended before further clinical reevaluation or repest ancillary study is
performed. Supportive patient care should continue during this time period. '

8. Declaration of desth

a
b.

C.

Death is declared after confirmation and completion of the second clinical examination and apnea test,

-When ancillary studies are used, documentation of components from the second clinical examination that can be

completed must remain consistent with brain death. All aspects of the clinical examination, including the apnea test, or
ancillary studies must bé appropriatsly documented.

The clinical examination should be carried out by experienced clinicians who are familiar with infants and children, and
have specific training in naurogritical care.

High

High

Moderate

Moderate

Moderate

Maderate
Low

Moderate
Moderate

Moderate

Moderate

J

Modsrate

Moderate

Moderate
Moderate

High

Modcrate

High
High

High

Strong

Strong

Strong

Strong
Strong

Strong
Strong

Strong
Strong

Strong
Strong

Strong

Strong

Strong
Strong

Strong

Strong

Strong
Strong

Strong

The “evaluatian score” is based on the strength of the evidence available at the time of publication.

The “recammendation score” is the strength of the recommendations based on available evidence at the time of publication. Scoring guidelines are listed in Table 2.
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TABLE 2 Grading of Recommendations Assessment, Development and Eyaluation (GRADE) System's#

1. Classification of evidence
Grade
A. High
. B. Moderate

C.Low

D. Very low .

2. Recommendations: The strength of 8
racommendation reflects the
extent to which we can be
confident that desirable effects
of an intervention outweigh
undesirable effects.

Strong

Weak

No spacific recommendations

. Further research is'very unlikely to chénge our confidence in the estimate of affant
Further research is likaly to have an important impact on our confidence in the astimate of effect and

may change the estimate

Further research is very likely to have an important impact on confidence in the estinate of effect and

i8 likely to change the estimate
, Any estimate of effect is very uncertain

N

v

When the desnrable effects of an intervention clearly outweigh the undesirable effects. or clearly do not.
(a} For patients—most people in your situation would want tha recommended courss of action and

only 8 small proportion would not

(b) For cliniciansrmost patients should receive the recommended course of action
(¢) For policy makers—the recommendation can bs adopted as a policy in most situations
Evidence suggests that desirable and undesirable effects are closely balanced or the quality of

evidance is low.

{8) For patients—most people in your situation would want the recommended course of action, but

' many would not

(b} For clinicians—you should recognize that different choices will be appropriate for different
patients and you must help each patient to arrive at a management decision consistent with his or

her values and preferances.

{c) For policy makers—palicy making will require substantial debate and involvement of many

stakeholders

The advantages and disadvantages of the recommendations are equivalent or where there is
insufficient evidence on which to formulate a recommendation ]

2008 was conducted. Key Words includ-

ed: brain death, neurologic death, neo-

natal, pediatric, cerebral blood flow,
electroencephalography, apnea test,
and irreversible coma with the sub-
heading, “children.” Additional articles
cited in the post 1987 literature that
were published prior to 1987 were also
reviewed if they contained data rele-
vant to this guideline. Abstracts and
articles were independently reviewed
and summarized by at least two indi-
viduals on each committee. Data were
summarized into five categories: clini-
cal examination, apnea testing, abser-
vation periods, ancillary tests, and
other considerations.

Methodological issues regarding anal-
ysis of evidence warrant further dis-
cussion as they directly affected the
decision of how information and rec-
ommendations about brain death are
presented. No randomized control tri-
als examining different strategies re-
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garding the diagnosis of brain death
exist. Standard evidence-based ap-
proaches for guidelines used by -many
organizations attempting to link the
“strength of the evidence” to the
“strength of the recommendations”
therefore cannot be used in this in-
stance. There is, however, consider-
able experiential consensus within ob-
servational studies in the pediatric

population. Grading of Recommenda--

tions Assessment, Development and
Evaluation (GRADE), a recently devel-
oped standardized methadological
consensus-based approach, allows
panels to evaluate the evidence. and
opinions and make recommenda-
tions."-" GRADE uses 5 domains to
judge the balance between the desir-
able and undesirable effect of an inter-
vention, Strong recommendations are
made when there is confidence that
the desirable effects of adherence to a
recommendation outweigh the unde-

om pedmmcs aappublications.org by guest on October 5,2014

sirable effects. Weak recommendations
indicate that the desirable effects of ad-
herencetoa recommendation probably
outweigh the undesirable effects, but
the panel is less confident. No specific
recommendations are made when the
advantages and disadvantages of al-
ternative courses of action are equiva-
lent or where there is insufficient evi-
dence on which to formulate a
recommendation.'®'® Table 2 outlines
the GRADE methodology used in formu-
lating recommendations for this

guideline. Each committee member as-
" signed a GRADE score for (i) the

strength of evidence linked to a
specific recommendation and (ii) indi-
cated (a) "yes,” (6) "ne” or (¢) "uncer-
tain” for each of the six recommenda-
tions listed at the end of this report. By
a priori consensus, the committee de-
cided that a “strong” recommendation
could only be made if greater than 80%
of the committee members voted “yes”
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TABLE3 Neurdlogic Examination Compaonents to Assess for Brain Death in Neonates, Infants and Children* Including Apnea Testing

Reversible conditions or conditions that can Intarfere with ths neurologic sxamination must ks excluded prior to braln death testing.

See text for discussion . ’

1. Coma, The patient must axhibit complote loss of consciousness, vocallzation and volitional activity.

® Patients must lack all evidence of responsiveness. Eye opening or eye movement to noxious stimuli is absent. ] .
& Noxious stimuli should not produce-a motar response other than spinally mediated reflexes. The clinicat differentiation of spinal responses from rétained .
motor respanses associated with brain gctivity requires expertise.

2. Loss of abt brsin stem refiexes inciuding;

Widposttion or fuily dilatad puplis which do not respond to light.

Absence of pupillary response to a bright light is documented in both eyes. Usually the puplls are fixed in a midsize-or dilated position (4~9 mm). When
uncertainty exists, a magnifying glass should be used.

Abserca of movement of bulbar musculature including facial end oropherynges! muscles.

Deep pressure on the condyles at the level of the temporomandibular joints and dsep pressure at the supraorbital ridge should produce no grimacing or facial .
muscle movement.

Absent geg, cough, sucking, and rooting reflex

The pharyngeal or gag rafiex is tested after stimulation of the posterior pharynx with a tongue blade or suction device. The tracheal reflex is most reliably tested
by examining the cough response to tracheal suctioning. The cathster should be inserted into the traghea and advanced to the level of the carina foilowed by 1
or 2 suctioning passes.

Absent corneal reflaxes . )

Absent corneal reflex is demonstrated by touching the cornea with a piece of tissue paper, a cotton swab, or squirts of water. No eyelid movement should be
seen. Care should be taken not to damage the cornea during testing. '

Absent coulovestibular reflaxes : :

The oculovestibular reflex is tested by irrigating each ear with ice water (caloric testing) after the patency of the exiernat auditory canal is confirmed, The head
is elevated to 30 degrees. Each external auditory canal is irrigated (1 ear at a time) with ~10 to 50 mt of ice water. Movement of the eyes shauld be absent
during 1 minuts of observatlon. Both sides are tested, with an interval of several minutes, '

3. Apnee. The patient must have the complete absoncs of documented raspivatory effort (If feasiblo) by formal apnes testing demonstrating a Paca,
Z 60 mm Hg and = 20 mm Mg Increese above hassline, ' A :

® Normalization of the pH and Paco,, measured by arterial blood gas analysis, maintenance of core temperature > 35°C; normalization of bicod pressure,
appropriate for the age of the child, and correcting for factors that could affect respiratory effort are 8 prerequisiteto testing.

® The patient should be preoxygenated using 100% oxygen for 5-10 minutes prior to initiating this test .

® Intermittent mandatory mechanical ventilatian should be discontinued onge the patient i well oxygenated and a normal Paco, has been achieved.

® The patient's heart rate, blood pressure, and oxygen saturation shou'd be continuously monitored while observing for spontaneaus respiratory effort
throughout the entire procedure. i ) B

® fallow up blood gases should be obtained to monitor the rige in Paco, while the patient remains disconnected fram mechanical ventilation.

® If no respiratory affort is observed from the initiation of the apnea test to the time the measured Paco, = 60 mm Hg and = 20 mm Hg above the baseling
level, the apnea test is consistent with brain death.

@ The patient should be placed back on mechanical ventilator support and medical management should continue until the second neurologic examination
and apnea test confirming brain death is completed. '

© If oxygen saturations fall betow 85%, hemodynamic instability limits completion of apnea testing, or a Paco, lavel of = 60 mm Hg cannot he achieved, the
infant or child should be placed back on ventilator support with appropriate treatment to restore normal oxyéen saturations, normocarbia, and
hemodynamic parameters. Another attempt to test for apnea may be performed at a later time or an ancillary study may be pursued to assist with
determination of brain death. . :

® Evidence of any respiratory effort is inconsistent with brain death and the apnea test should be terminated. .

4. Flaccld tono and absance of spontaneous or Induced movemants, excluding spinal card svents such as reflex withdrawal or spinal myaclonus.
® The patient’s extramities should be examined to evaluate tone by passive renge of motion assuming that there are no limitations to performing such an

examination (og, previous trauma, etc) and the patient obsarved for any spontaneous or induced movements.
__©.If abnormal movemsnts are present, clinical assessment to determine whether or not these are spinal cord reflexes should be done,

* Criteria adapted from 2010 American Aéademy of Neurology criteria for brain death determination in adults (Wijdicks et al, 2010},

for a recommendation and that a
“weak” recommendation was made if

“greater than 60% but less than 80%

vated “yes.” "No recommendation” was
made ifless than 60% of the committee
voted “yes” for a specific recommen-
dation. Table 1 summarizes GRADE rec-
ommendations and evidence scores.

The committee believes these revised
diagnostic guidelines, summarized in
Table 1 and a standardized checklist

L
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form (Appendix 1), will assist physi-
cians in determining and documenting
brain death in children. This should en-
sure broader acceptance and utiliza-
tion of such uniform criteria. The
committee recognizes that medical

" judgment of involved pediatric special-

ists will direct the appropriate course
for the medical evaluation and diagno-
sis.of brain death. The committee also
recognizes that no national brain

death law exists. State statutes and

policy may restrict determination of
brain death in certain circumstances.
Physicians should become familiar
with laws and policies in their respec-
tive institution. The committee also
recognizes that vaﬁabi!ity exists for
the age designation of pediatric
trauma patients. in some states, the

age of the pediatric trauma patient is
- defined as less than 14 years of age.

I o '
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Trauma and intensive care practitio-
ners are encouraged to follow state/
local regulations governing the speci-
fied age of pediatric trauma patients.
The committee believes: these guide-
lines to be -an important .step in pro-
tecting the health and safety of all in-
. fants and “children. These revised
guidelines and accompanying check:
list are intended to provide a frame-.
work to promote standardization of
the neurolegic examination and use of

ancillary studies based on the: evi- .

dence available to the committse at
the time of publication.

TERM NEWBORNS (37 WEEKS
GESTATIONAL AGE) TO CHILDREN
18 YEARS OF AGE

Dsfinition of Brain Beath and
Components of the Clinical
Examination (Recommendation 1,
Table 1 ond Table 3)

Brain death is a clinical diagnosis
based on the absence of neurologic
function with a known diagnosis that
has resulted in irreversible coma,
Coma and apnea'must coexist to diag-
nose brain death. A complete neuro-
logic examination that includes the el-

ements outlined in Table 3 is
mandatory to determine b’rain desth -
with all components appropriately

documented.

Prerequisites for Initiating a
Clinical Brain Death Evaluation
(Recommendations 2a-d, Table 1)

Determination of brain death by neurg-

logic examination should be per- -

formed in the setting of normat age-
appropriate physiologic parameters.
Factors potentially influencing the neu-
rologic examination that must be cor-
rected before examination and apnea
testing include: (1) shock or persistent

hypotension based on normal systolic

or mean arterial blood pressure val-
ues forthe patient's age. Systotic blood

pressure or MAP should be in an ac-
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ceptable range (systolic BP not less
than 2 standard deviations below age
appropriate norm) based on age; (2)
hypothermia; (3) severe metabolic dis-
turbances capable of causing a poten-
tially reversibie coma including elec-
trolyte/glucose abnormalities; {4)
recent administration of neuromuscu-
lar blocking agents; and (5) drug intox-
ications “including but not limited to
barbiturates, opioids, sedative and an-
esthetic agents, antiepileptic agents,
and alcohols. Placement of an indwell-
ing arterial catheter is recommended

to ensure that blood pressure remains

within a normal range during the pro-
cess of diagnosing brain death and to
accurately measure Paco, levels dur-
ing apriea testing.

Hypothermia is used with increasing
frequency as an adjunctive.therapy for
individuals with acute brain injury.'s-2
Hypothermia has also been used foi-
lowing cardiac arrest to protect the
brain because it reduces cerebral met-
abolic activity. % The clinician caring
for critically ill infants and children
should be aware of the potential im-
pact of therapeutic modalities such as
hypothermia on the diagnosis of brain
death. Hypothermia is known to de-
press central nervous system func-
tion?-% and may lead to a false diagno-
sis of brain death. Hypothermia may
alter metabolism and clearance of
medications that can interfere with
brain death testing. Efforts to ade-
quately rewarm before performing
any neurologic examination and main-
tain temperature during the observa-
tion period are essential., The 1987
guidelines stated that the patient must
nat be significantly hypothermic how-
ever no definition was provided.' It is
reasonable that the care body temper-

ature at the time of brain death exam-

ination be as close to normal to repro-
duce normal physiologic conditions. A

. core body temperature of >35°C

(95°F) should be achieved and main-

by !
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tained during examination and testing
to determine death. This temperature
is consistent with current adult guide-
lines and is relatively easy to achieve
and maintain in children.t1s -

Severe metabolic disturbances can
cause reversible coma and interfere
with the clinical evaluation to deter-
mine brain death. Reversible condi-
tions such as severe electroiyte imbal-
ances, hyper or hyponatremia,:hyper
or hypoglycemia, severe pH distur-
bances, severe hepatic or renal dys-
function or inborn errors of metabo-
lism may cause coma in a heonate or
¢child. 2% These conditions: should be
identified and treated before evalua-
tion for brain death, especially in situ-
ations where the clinical history does
not provide a reasonable explanation
for the neurolegic status of the child.

Drug intoxications including barbitu-
rates, opioids, sedatives, intravenous
and inhalation anesthetics, antiepilep-
tic agents, and alcohols can cause se-
vere central nervous system depres-
sion and may alter the clinical
examination to the point where they
can mimic brain death. %% Testing for
these drugs should be performed if

“there is concern regarding recent in-

gestion or administration. When avail-
able, specific serum levels of medica-
tions with sedative properties or side
effects should be obtained and docu-
mented to be in a-low to mid therapeu-
tic range before neurologic examina-
tion for brain death testing. Longer
acting or continuous infusion of seda-
tive agents can also interfere with the
neurologic. evaluation. These medica-
tions should be discontinued. Ade-
quate clearance (based on the age of
the child, presence of organ dysfunc-

tion, total amount of medication ad- .

ministered, elimination half-life of th_e‘

‘drug and any active metabolites)

should be allowed before the neuro-

logic examination. In some instances

this may require waiting several half-
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lives and rechecking serum levels of
the medication before conducting the
brain-death examination. }f neuromus-
cular blocking agents have been used,
they should be stopped and adequate
clearance of these agents confirmed
by use of a nerve stimulator with doc-
‘umentation of neuromuscular junction
activity and twitch response. Qther un-
usual causes of coma such as neuro-
toxins, and chemical exposure (ie, or-
ganophosphates, and carbamates)
should be considered in rare cases
where an eticlogy for coma has not
been established. Recommendations
of time intervals before brain death
evaluation for many of the commonly
used medications administered to crit-
ically ill neonates and children are
listed in Appendix 2.

-Clinical criteria for determining brain

death may not be present on admis-
sion and may evoive during hospital-
ization. Assessment of neurologic
function may be unreliable immedi-
ately following resuscitation after car-
diopulmonary arrest® or gther
acute brain injuries and serial neuro-
logic examinations are necessary to
establish or refute the diagnosis of
brain death. Additionally, initial stabili-
zation may take several hours during
which time correcting metabolic dis-
turbances and identifying and treating
reversible conditions that may imitate
brain death can be accomplished. it is
reasonable to defer ngurolbgic exami-
nation to determine brain death for 24
hours or longer if dictated by clinical
judgment of the treating physician in
such circumstances. If there are con-
cerns about the validity of the exami-
nation (eg, flaccid tone or absent
movements in a patient with high spi-
nai cord injury or severe neuromuscu-
lar disease) or if specific examination
components cannot be performed due
to medical contraindications (eg, ap-
nea testing in patients with significant
lung injury, hemodynamic instability, -
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or high spinal cord injury), or if exam-

ination findings are inconsistent, con-
tinued observation and postponing
further neurologic examinations until
these issues are resolved is warranted
te avoid improperly diagnosing brain
death. An ancillary study can be pur-
sued to assist with the diagnosis of
brain death-in situations where cer-
tain examination components cannot
be completed.

Neuroimaging with either computed
tomography (CT) or magnetic reso-
nance imaging (MR shouid demon-

strate evidence of an acute central.

nervous system injury consistent with
the profound loss of brain function. It
is recognized that early after acute
brain injury, imaging findings may not
demonstrate significant injury. In such
Situations, repeat studies are helpful
in documenting that an acute severe

* brain injury has occurred. CT and MRI

are not considered ancillary studies
and shouid not be relied on to make
the determination of brain death.

Number of Examinations,
Examiners and Observation
Periods (Recommendations Ja-e,
Table 1)

Numnber of Examinations and
Examiners

The 1987 guidelines recommended ob-
servation periods between brain death
examinations based on age and the re-
sults of neurodiagnostic testing.! Two
examinations and EEG's separated by
at least 48 hours were recommended
for infants 7 days to 2 months. Two ex:

aminations and EEG's separated by at .

least 24 hours were recommended for
children 2 months to 1 year. A repeat
EEG was not necessary if a cerebral
radionuclide scan or cerebral angiog-
raphy demonstrated no flow or visual-
ization of the cerebral arteries. For
children older than 1 year, an abserva-
tion period of 12 hours was recom-
mended and anciilary testing was not

required when an irreversible cause

existed. The observation period in this -

age group could be decreased if there

was documentation of electrocerebral
_ silence (ECS) or absent cerebral blood

flow (CBF)." The general consensus
was the younger the child, the longer
the waiting period unless ancillary
studies supported the clinical diagno-
5is of brain death and if so, the obser-
vation period could be shortened. ,

The current committee supports the

1887 guideline recommending perfar- -

mance of two examinations separated
by an observation period. The commit-
tee recommends that these examina-
tions e performed by different attend-
ing physicians involved in the care of
the child. Children being evaluated for

brain death may be cared for and eval-

uated by multiple medical and surgical
specialists. The committee recom-
mends that the best interests of the

child and family are served if at least -

two different attending physicians par-
ticipate in diagnosing brain death to
ensure that (i) the diagnosis is based

on currently established criteria, (i)

there are no conflicts of interest in es-
tablishing the diagnosis and (iii) there
is consensus by at least two physicians

“invoived in the care of the child that

brain death criteria are met. The com-

mittee also believes that because. the -

apnea test is an objective test, it may
be performed by the same physician,

preferably the attending physician

who is managing ventilator care of the
child. .

Ouration of Observation Periods

A literature review of 171 children di-
agnosed as brain dead found that 47%
had ventilator support withdrawn an
average of 1.7 days after the diagnosis

of brain death was made Seventy- -

nine children (46%) in whom support
was continued after declaration of
brain death suffered a cardiac arrest
an average of 22.7 days later. The re-
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maining children died by an unknown
mechanism (5%), or made an incom-
plete (1%} or complete recovery
(0.5%). Review ofthe children who sur-
vived indicates they did not fulfill brain
death criteria by accepted medical
standards. The age range of the chil-
dren in this study included preterm
and term neonates and older infants
and children up to 18 years of age.
These data and the reports of mors re-
cent studies¥™® guggest that there is
likely no biological justification for us-
ing different durations of observation
‘to diagnose brain death in infants
greater than one month of age. In fact,
there are no reports of children recov-
ering neurologic function after meet-
ing adult brain death criteria based on
neurologic examination findings.¥ Al-

though some authors have reported

apparent reversibility of brain death,

further review of these cases reveals

these children would not have fulfilled
brain death criteria by currently ac-
cepted US medical standards.s

Based on the above data, currently

available literature and clinical experi-
ence, the committee recommends the
observation period between examina-
tions should be 24 hours for neonates

(37 weeks up to 30 days), and 12 hours

for infants and children (> 30 days to
18 years), The first examination deter-
mines the child has met neurologic ex-
amination criteria for brain death, The
second examination confirms brain
death based on an unchanged and ir-
reversible condition. Timing of the first
clinical brain death examination, re-
duction of the observation period, and
use of ancillary studies are discussed
in separate sections of this guideline.

Apnea Tes’ﬁng (Recommendations
4a,b, Table N

Apnea testing should be performed
with_eéch neurologic examination to
determine brain death in all patients
unless a medical contraindication ex-
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ists. Contraindications may include
conditions that invalidate the apnea
test (such as high cervical spine in-
jury) or raise safety concerns for the
patient (high oxygen requirement or
ventilatar settings). If apnea testing
cannot be completed safely, an ancil-
lary study should be performed to as-
sist with the determination of brain

" death. '
- The normal physiologic threshold for

apnea (minimum carbon dioxide ten-

sion at which respiration begins) in

chitdren has been assumed to be the
same as in adults with reports demon-
strating that Paco, levels in the normal
range (24-38 mmHg) may be ade-

quate to stimulate ventilatory effort in ~

children with residual brainstem func-
tion.® . Although expert opinion has
suggested a range of Paco, levels from
44 to 60 mim Hg for apnea testing in
adults, the general consensus in in-
fants and children has been-to use 60
mm Hg as a threshold.“~2 Appendix 3
summarizes data from 4 studies (3 be-
ing prospective) on 108 apnea tests in
18 children 2 months old to 17 years
with suspected brain death.¥4 73 of

76 children had no spontaneous venti-

latory effort. In 3 ofthese studies mean
Paco, values were 59.5 * 10.2, 68.1 &

17.7, and.B3.9 % 21.5 mmHg; in the

fourth study, mean Paco, values were

not reported, only the range (ie, 60~

116 mm Hg) .32 Three children exhib-

© ited spontaneous respiratory efforl

with measured Paco, levels < 40
mmHg.342 Serial measurements of

| Paco, were done in most studies and

15 minutes was the usual end point of
testing although patients may have
had apnea for longer periods. The max-
imum rate of Paco, increase usually oc-
curred within 5 minutes. Sixty five chil-
dren had no ventilatory effort during
the apnea test. After completion of ap-
nea testing, support was withdrawn in

~all of these patients. Patient outcome

was not reported for one study al-

anfgcf (Prg)m pediatrics.aappublications.org by guest on October 5, 2014

though these 9 children all had absent
brainstem reflexes for a period of >
72 hours.*' Iin one study 4/9 patients
had phenobarbital leveis that were in-
terpreted as not affecting the results
of apnea testing ¥

There are three case reports discuss-
ing irregular breaths or minimal respi-
ratory effort with a Peo, > 60 mm Hg in
children who otherwise met criteria
for brain death.'*4 Two children died,

.one after meeting all criteria for brain

death including a second apnea test.
The remaining child survived and was
supported in a chronic care facility
with a tracheastomy, chronic mechan-
ical ventifation and a gastrostomy

-tube. One other report describes a

3-month-old wha met all criteria for
brain death including 2 apnea tests
with serial Pco,’s of 63.5 mm Hg and
62.1 mm Hg respectively. This infant
was declared dead on hospitai day 5.
Thig infant developed irregular sponta-
neous respirations at a rate of two to

* three breaths per minute 38 days later

which continued while receiving me-
chanical ventilator support until death

on day 71.% Review of this case and .

others remind us to be cautious in ap-
plying brain death criteria in young in-
fants. However, these cases should not
be considered to represent reversible
deficits or failure of current brain
death criteria 47

Techniqua for Apnea Testing

-Apnea testing in term newborns; in-

fants, and children is conducted simi-
lar to adults. Normalization of the pH
and Paco,, measured by arterial blood
gas analysis, maintenance of core tem-
perature > 35°C, normalization’ of
blood pressure appropriate for the
age of the child, and correcting for fac-
tors that could affect respiratory ef-
fort are a prerequisite to testing. The

patient must be preoxygenated using -

100% oxygen for 5-10 minutes before
initiating this test. Intermittent manda-
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tory mechanical ventilation should be

_discontinued once the patient is well

oxygenated and a normal Paco, has
been achieved. Tha patient ¢an then be
changed to a T piece attached to the
endotracheal tube (ETT), or a self
inflating bag valve system such as a
Maplescn circuit connected to the ETT,
Tracheal insufflation of oxygen using a
catheter inserted through the ETT has
also been used, however caution is
warranted to ensure adequate gas ex-
cursion and to prevent barotrauma,
High gas flow rates with tracheal insuf-
flation may also promote CO, washaut
preventing adequate Paco, rise during
apnea testing. Continuous positive air-
way pressure (CPAP) ventilation has
been used during apnea testing. Many
current  ventilators  automatically
change from a CPAP mode to manda-
tory ventilation'and deliver a breath
when apnea is detected. It is also im-
portant to note that spontaneous ven-
tilation hag been falsely reported to o¢-
cur while patients were maintained on
CPAP despite having the trigger sensi-
tivity of the mechanical ventilator re-
duced to' minimum levels.#® Physi-
cian(s) performing apnea testing
should continuously monitor the pa-

_tient's heart rate, blood pressure, and

oxygen saturation while- observing
for spontaneous respiratory effort
throughout the entire procedure.
Paco,, measured by blood gas analysis,

should be allowed to rise to = 20

mm Hg above the baseline Paco, level
and = 60 mm Hg. f no respiratory ef-
fort is observed from the initiation of

- the apnea test to the time the mea-

sured Paco, = 60 mmHg and = 20
mm Hg above the baseline level, the ap-
neatest is consistent with brain death.
The patient shouid be placed back on

- mechanical ventilator support and

medical management should continue

‘until the second neurologic examina-

tion and apnea test confirming brain
death is completed. If oxygen satura-
tions fali below 85%, hemodynamic in-
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stability limits completion of apnea
testing, or a Paco, level of = 60 mm Hg
cannot be achieved, the infant or child
should be placed back on ventilator
support with appropriate treatment to
restore norma! oxygen saturations,
normocarbia, and hemodynamic pa-
rameters. In this instance, another at-
tempt to test for apnea may be per-
formed at a later time or an angillary
study fnay be pursued to assist with
determination of brain death. Evidence
of any respiratory effort that is incon-
sistent with brain death and the apnea
test should be terminated and the

patient placed back on ventilatory .

support.

Anclilary Studies
{Recommendations 5a-e, Table 1)

The committee recommends that an-
cillary studies are not required to es-
tablish brain death and should not be
viewed as a substitute for the neuro-
logic examination. Ancillary studies
may be used to assist the clinician in
making the diagnosis of brain death (i)
when components of the examination
or apnea testing cannot be completed

safely due to the underiying medical

condition of the patient; (i) if there is
uncertainty about the results of the
neurologic examination; (i) if a medi-
cation effect may be present: or (iv) to
reduce the inter-examination observa-
tion period. The term “ancillary study”
is preferred to “confirmatory study"
since these tests assist the clinigian in
making the clinical diagnosis of brain
death. Ancillary studies may also be
heélpful for social reasons allowing
family members to better comprehend
the diagnosis of brain death.

‘Four-vessel cerebral angiography is

the gold standard for determining ab-
sence of CBF. This test can be difficult
to perform in infants and small chil-
dren, may not be readily available at all
institutions, and requires moving the
patient to the angiography suite poten-

tially iﬁcreasing risk of exacerbating
hemcdynamic and respiratory insta-
bility during transport of a critically it!
child outside of the intensive care unit.
Electroencephalographic documenta-
tion of eigctrocerebrai silence (ECS)
and use of radionuclide CBF determi-

nations to document the absence of
CBF remain the most widely used
methods to support the clinical diag-
nosis of brain death in infants and chil-
dren. Radionuclide CBF testing must be
performed in accordance with guide-
lines established by the Society of Nu-

clear Medicine and the American Col-

lege of Radiology.*% EEG testing must
be performed in accordance with stan-

- dards established by the American

Electroencephalographic Societys' In-
terpretation of ancillary studies re-

i quires the expertise of appropriately

trained and qualified individuals who
understand the limitations of these

studies to avoid any potential
misinterpretation,

Similar to the neurologic examination,
hemodynamic and temperature pa-
rameters should be normalized before
obtaining EEG-or CBF studies. Pharma-
cologic agents that could affect the re-
sults of testing should be discontinued
(Appendix 2) and levels determined as

clinically indicated. Low to mid thera- -

peutic levels of barbiturates should
not preciude the use of EEG testing.*
Evidence Suggests that radionuclide
CBF study can be used in patients with
high dose barbiturate therapy to dem-

onstrate absence of CBF.528 .

Diagnostic Yield of the EEG In
Suspected Brain Dead Children

Appendix 4 summarizes EEG data from
12 studies in 485 suspected brain dead
children in all age groups.-5 The
data show that 76% of all children wha
were evaluated with EEG for brain
death on the first EEG had ECS. Multiple
EEGs increased the yield to 89%, For

those children who had ECS on their

)
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first EEG, 84/66 patients (97%) had ECS
on a follow-up EEG. The first exception
was & neonate who had a phenobarbi-
tat level of 30 wg/mL when the-first EEG
was performed.® The second excep-
tion was a 5 year oid head trauma pa:
tient who was receiving pentobarbital

and pancuronium_ét the time of the ini- .

tial EEG.52 This patient also had a CBF

study performed demonstrating flow.

In retrospect, these two patients

. would not have met currently accepted

standards for brain death based on
pharmacologic interference with EEG
testing. Additionally, of those patients
with EEG activity on the first EEG, 55%

had a subsequent EEG that showed -

ECS. The remaining 45% either had
persistent EEG activity or additional
EEGs were not performed. All died
(spontaneously or by withdrawal of
support). Only one patient survived
from this entire group of 485 patients,
a neonate with an elevated phenobar-
bital level whose first EEG showed pho-
tic response and survived severely
neurologically impaired.

Diagnostic Yield of Radlonuclide
CBF Studies In Suspected Brain
Dead Children

" Appendix 5 summarizes CBF data from 12

studies in 681 suspected brain dead chil
dren in all age groups 38545557.50.8083.44-68
Different but well standardized and

conventional radionuclide cerebral an- -

giography methods were used. Absent
C8F was found in 86% of children who
were clinically brain dead and the yield
did not significantly change if more
than one CBF study was done (89%).
Appendix 5 also summarizes follow-up
data on children whose subsequent
CBF study showed no flow. 24/28 pa-
tients (92%) had no flow on follow-up
CBF studies when the first study
showed absent flow. The two excep-
tions where flow developed later were
newborns. The first newborn had min-
imal flow on the second study and ven-
tilator support was discontinued, The
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other newborn developed flow on the
second study and had-some spontane-
ous respirations and activity. A pheno-
barbita! level two daye after the sec-
ond CBF study with minimal flow was 8
ug/mLes

in those patients with preserved CBF
on the first CBF study, 26% (9/34) had a
second CBF study that showed no flow.
The remaining 74% either had pre-
served flow or no further CBF studies
were done and all but one patient died
(either spontaneously or by with-
drawal of support). Only one patient
survived with severe neurologic im-
pairment from this entire group of

. patients—the same neonate as noted

previously with no CBF on the first
study but presence of CBF on the sec-
ond study.

Diagnostic Yield of the Initial EEG
Versus Radionuclide CBF Studies in
Brain Dead Children

Ap;))endix 6 summarizes the compara-
tive diagnostic yield of EEG versus CBF
determinations in children who had
both studies done as part of the initial
brain death evaluation. Data from the
12 studies cited in Appendices 4 and 5
were stratified by 3 age groups: (i) all
children (n = 149); (i) newborns (< 1
month of age, n = 30); and. (iii) chil-

dren age > 1 month to 18 years {n =
119) 36.54~56,58-68

The data in Appendices 4 and 5 show
that.the yield from the initial CBF stud-
ies was higher (86%) than from the ini-
tial EEG (76%) but no differences were

- present for any CBF study (89%) vs any
EEG study (89%). In contrast the datain
Appendix 6 for all children shaw that .

when both studies are initially per-

. formed, the diagnostic yield is the
same (70% had ECS; and 70% showed

absent CBF). The diagnostic yield far
children greater than 1 month of age
was similar for both tests (EEG with
ECS, 78%; no CBF, 71%): For newborns,
EEG with ECS was less sensitive (40%)
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than absence of CBF (63%) when con-

firming the diagnosis of brain death
but even in the CBF group the yield was
low. . . ’

In summary, both of these ancillary
studies remain accepted tests to as-

-5i3t with determination of brain death -

in infants and children. The data sug-

gest that EEG and CBF studies are of -

similar confirmatory value. Radionu-
clide CBF techniques are increasingly
being used in many institutions rep|ac-
ing EEG as an ancillary study to assist
with the determination of brain death
in infants and children.3% Other ancil-
lary studies such as the Transcranial
Doppler study and newer tests such as
CT angiography, CT perfusion using ar-
terial spin labeling, nasopharyngeal
somatosensory evoked potential stud-
ies, MRI-MR angiography, and perfu-
sion MRI imaging have not been stud-

ied sufficiently nor validated in infants_

and children and cannot be recom-
mended as ancillary studies to assist
with the determination of brain death
in children at this time.

Repeating Ancillary Studies

If the EEG study shows electrical activ-
ity or the CBF study shows evidence of
flow or cellular uptake, the patient
cannot be pronounced dead at that
time. The patient should continue to be
observed and medically treated until
brain death can be declared solely on
clinical examination criteria and ap-
nea testing based on recommended
observation periods, or a foliow-up an-
cillary study can be performed to as-
sist and is consistent with the determi-
nation of brain death, or withdrawal of
life-sustaining medical therapies is

made irrespective of meeting criteria

for brain death. A waiting period of 24
hours is recommended before further
ancillary testing, using a radionuclide
CBF study, is performed allowing ade-
quate clearance of Tc-99m. 8% While no
evidence exists' for a recommended
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. ‘waiting period between EEG studies, a-
waiting period of 24 hours is reason-

able and recommended before repeat-

ing this ancillary study.

Shortening the Observation Period

~ If an ancillary study, used in conjunc-
tion with the first neurologic examina-
tion, supports the diagnosis of brain
death, the inter-examination gbserva-
tion interval can be shortened and the
second neurologic examination and
apnea test (or all components that can
be completed safely) can be per-
formed and documented at any time
thereafter for children of all ages.

SPEGIAL CONSIDERATIONS FOR
TERM NEWBORNS (37 WEEKS
GESTATION) TO 30 DAYS OF AGE
'(RECOMMENDATIONS 1~5, TABLE 1)

Preterm and term neonates younger
than 7 days of age were excluded from
the 1987 Task Force guidelines. The
ability to diagnose brain death in new-
borns is still viewed with some uncer-
tainty primarily due to the small num-
- berof brain-dead neonates reportedin
the literatureS+570 and whether there
" are intrinsic biclogical differences in
neonatal brain metabolism, blood flow
and response to injury. The newborn
has patent sutures and an apen fonta-
nelle resulting in less dramatic in-
creases in intracranial pressufe (ICP)
after acute brain injury when com-
pared with older patients. The cascade
of events associated with increased
ICP and reduced cerebral perfusion ul-
timately leading to herniation are less
likely to occur in the neonate.

Clinical Examination

Limited data are available regarding
the clinical examination for brain
death in preterm and term infants.” It
has been recognized that examination .
of the preterm infant less than 37
weeks gestation to determine if they
meet brain death criteria may be diffi-
cult because of the possibility that
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some of the brainstem reflexes may
not be completely developed and that it
is also difficult to assess the level of
consciousness in a critically ill, se-
dated and intubated neonate. Because

of insufficient data in the literature,

recommendations for preterm infants
less than 37 weeks gestational age
were not included in this guideline.
However, as discussed in the following
section on observation periods, the
available data suggest that recavery of
neurologic function is unlikely when a
term newborn is diagnosed with brain
death. Based on review of the litera-
ture, the task force supports that brain
death.can be diagnosed in term new-
borns (37 weeks gestation) and older,
provided the physician is aware of the
limitations of the clinical examination
and ancillary studies in this age group.
It is important to carefully and repeat-
edly examine term newborns, with par-
ticular attention to examination of brain-
stem reflexes and apnea testing. As with
older children, assessment of neuro-
logic function in the term newborn may

Jbe unreliable immediately following an

acute catastrophic neurologic injury or

* cardiopulmonary arrest. A period of 24 .

hours or longer is recommended before
evaluating the term newborn for brain
death, '

Apnea Testing

Neonatal studies reviewing Paco,
thresholds for apnea are limited. How-
ever, data from 35 necnates who were
ultimately determined to be brain
dead revealed a mean Paco, of 65
mm Hg suggesting that the threshold
of 60 mm Hg is also valid in the new-
born.5> Apnea testing in the term new-
born may be complicated by the foliow-
ing: (1) Treatment with 100% oxygen
may inhibit the potential recovery of
regpiratory effort*2 (2) Profound
bradycardia may precede hypercarbia
and limit this test in neonates, A thor-
ough neuralogic examination must be
performed in conjunction with the ap-

nea test to make the determination of
death in any patient. If the apnes test
cannot be completed as previously de-
scribed, the examination and apnea test
can be attempted at a later time, or an
ancillary study may be performed to ag-
sist with determination of death. Ancil-
lary studies in newborns are less sensi-
tive than in older children. There are no
reported cases of any neonate who de-
veloped respiratory effort after meeting
brain death criteria.

Observation Periods in Term
Newborns

There is some experience concerning
the duration of observation pariods in
neonates ‘being evaluated for brain
death. A review of 87 newborns re-
vealed that the duration of coma from
insult to brain death was 37 hours and
the duration of time from the initial
neurologic examination being indica-
tive of brain death to final confirmation
was 73 hours. The overall average du-
ration of brain death in these neonates
was about 85 hours or almost 4 days
53 neonates less than 7 days of age
donating organs for transplantation
had a total duration of brain death in-
cluding time to transplantation that av-
eraged 2.8 days; for neonates 1-3
weeks of age, the duration of brain
death was approximately 5.2 days.¥
None of these patients recovered any -
neurologic function. These data sug-
gest that once the diagnosis of brain
death ismade in newborns, recavery is
unlikely. Based on data extracted from
available literature and clinical experi-
ence the committee recommends the
observation period between examina-
tions should be 24 hours for term new-
borns (37 weeks) to 30 days of age.

Ancillary Studies

Ancillary studies performed in the
newborn < 30 days of age are lim-
ited.™ As summarized in Appendix §,
ancitlary studies in this age group are
less sensitive in detecting the pres-
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ence/absence of brain electrical activ-
ity or cerebral blood flow than in older
children. 0f the two studies, detecting
absence of CBF (63%) was morc sensi-
tive than demonstration of ECS (40%)
in confirming the diagnosis of brain
death, however even in the CBF study
group the sensitivity was low,’0

EEG activity is of low voltage in new-
borns raising concerns about a
greater chance of having reversibie

ECS in this age group. In a retrospec: -

tive review of 40 newborns with ECS,
8/10 with ECS on the initial EEG showed
ECS on repeated studies.”™ The remain-
Ing patient had a phenobarbital level of
30 wg/mL at the time of the initial EEG,
probably accounting for the initial ECS.
Several other cases have been re-
ported with initial ECS but careful re-
view found that the patients were not
clinically brain dead. Based on avail-
able data it is likely that if the initial
EEG shows ECS (assuming an absence
of cerrectable conditions) in a new-

born who meets all clinica! criteria for

brain death, then it is an accurate and
reliable predictor of brain death and
repeat EEG studies are.not indicated.

CBF in viable newborns can be ex-
tremely low because of the decreased
level of brain metabolic activity.5® How-
ever earlier studies using stable xenon
computed tomography measurements
of CBF have shown that the level of CBF
in brain dead children is much lower
than that seen in viable newborng 7574

The available data suggest that ancil-
lary studies in newborns are less sen-
sitive than in older children. This can
pose an important clinical dilemma in
this age group where clinicians may

have a greater level of uncertainty

about performing a valid neurologic
examination. There is a greater need to
have more reliable and accurate ancil-
lary studies in this age group. Aware-

ness of this limitation would suggest -

that longer periods of observation and
repeated neurologic examinations are
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needed before making the diagnosis of
brain death and also that as in older

infants and children, the diagnosis .

should be made clinically and based on
repeated examinations rather than re-
lying exclusively on ancillary studies.

DECLARATION OF DEATH (FOR ALL
AGE GROUPS)
(RECOMMENDATICKS Sc~c, TABLE
1 AND APPENDIX @ ALGORITHM)

Death is declared after the second
neurologic examination and- apnea
test confirms an unchanged and irre-
versible condition. An algorithm (Ap-
pendix 8) provides recommendations
for the process of diagnosing brain
death in children. When ancillary stud-
ies are used, documentation of compo-
nents from the second clinical exami-
nation that can be completed,

Jincluding a second apnea test, must

“remain congistent with brain death. All

-aspects of the clinical examination, in-

cluding the apnea test, or ancillary
studies must be appropriately docu-
mented. A checklist outlining essential
examination and testing components
i8 pravided in Appendix 1. This check-
list also provides standardized docu-
mentation to determine brain death.

ADDIT!ONAL CONSIDERATIONS
(FOR ALL AGE GROUPS)

In today's modern pediatric and neo-
natal intensive care units, critical care

practitioners and other physicians
with expertise in neurologic injury are
routinely called on to declare death in
infants and children. Because the im-
plications of diagnosing brain death
are of great consequence, examination
should be conducted by experienced
clinicians who are famitiar with neo-

~ nates, infants and children and have
. specific training in neurocritical care.

These physicians must be competent
to perform the clinical examination

and interpret results from ancillary -

studies. Qualified clinicians include:
pediatric intensivists and neonatolo-

11 . . L
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+ gists, pediatric neurologists and neu-
resurgeons, pediatric trauma sur-

geons, and pediatric anesthesiologists
with critical care training. Adult special-
ists should have appropriate neurologic
and critical care training to diagnose
brain death when caring for the pediat-
ric patient from birth to 18 years of age.

" Residents and feffows should be encour-'

aged to learn how to properly perform
brain death testing by observing and
participating in the clinical examination
and testing process performed by expe-
rienced attending physicians. It is' rec-
ommended that both neurologic exami-
nations be performed and documented
by an attending physician who is quali-
fied and competent-to perform the brain
death examination.

.
These revised pediatric brain death diag-
nostic guidelines are intended to provide
an updated framework in an effort to
promote standardization of the neuro-
logic examination and use of ancillary
Studies. A standardized checklist (Ap-
pendix 1) will help to ensure that all com-
ponents of the examination, and ancil-
lary studies if needed, are completed
and documented appropriately. Pediat-
ric specialists should be invited to partic-
ipate in the development of instituticnal
guidelines to ensure that the brain death
examination is conducted consistently
each time the diagnosis is being consid-
ered. A comparison of the 1987 pediatric
brain death guidelines and 2011 update
for neonatal and pediatric brain death
guidelines are listed in Appendix 7.

Diagnosing brain death must never be
rushed or take priority over the needs

“of the patient or the family. Physicians
are obligated to provide support and -

guidance for families as they face dif-
ficult end-of-life decisions and attempt
to understand what has happened to
their child. itis the responsibility of the
physician to guide and direct families
during the treatment of their. child.
Communication with families must be
clear and concise using simple termi-
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nology so that parents and family
members understand that their child

~ has died. Permitting families to be pres-

ent during the brain death exéminatinn,
apnea testing and performance of ancil-
lary studies can assist families in under-
standing that their child has died. The
fa\mily must understand that once brain
death has been declared, their child
meets legal criteria for death. Families
may .otherwise become confused or an-

- gry if discussions reganding withdrawal

of support or medical therapies are en-
tertained after declaration of death. It
should be made clear that once death
has occurred, continuation of medical

~ therapies, including ventilator support,

is no longer an option unless organ do-
nation is planned. Appropriate emo-
tional suppart for the family. should be
provided including adequate time to
grieve with their child after death has
occurred. Consuitation or referral to the
medical examiner or coroner may be re-
quired by state law in certain situations
when death occurs.

FUTURE DIRECTIONS

Development of a national database to
track infants and children who are di-
agnosed as brain dead should be
strongly considered. Information com-

" piled from this database would in--

\ .

crease our knowledge about brain
death, especially in neonates.

1. Studies comparing traditional ancil-
lary studies to newer methods to as-
sess (BF and neurophysiologic func-
tion should be pursued. Further
information about ancillary ‘studies,
waiting periods, and research re-
garding validity of newer ancillary
studies is needed for future recom:

mendations to assist with determina-

tion of brain death in children.

2. Cerebral protective therapies such
as hypothermia may alter the natu-
ral progression of brain death and
their impact should be reviewed as
more information becomes avail-
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able. The clinician caring for criti-
cally ill infants and children should
be aware of the potential impact of
new therapeutic modalities or the
diagnosis of brain death.

3. While each institution and state may
have specific guidelines for the deter-
mination of brain death in infants and
children, we should work with na-
tional medical societies to achieve a
uniform approach to declaring death

that can be incorporated in all hospi- -

tal policies.™ This will help eliminate

. -tonfusion among medical persannel
thereby fostering further trust from
the community of patients and fami-
lies that we serve.

4. Additional information or studies
are required to determine if a sin-
gle neurologic examination is suffi-
cient for neonates, infants, and chil-
dren to determine brain death as
currently recommended for adults
over 18 years of age, 1278
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APPENDIX 1 Check List for Documentation of Brain Death

Brain Death Examination for Infants and Children
Two phiysicians must perform Independent examingtions separated by specified intervals.

Age of Putlent Timing of first exam Inter-exam. interval
Term newbore 37 weeks gestational age and up to 0 First exam may be pecformed 24 hours afier | O Al least 24 hours
30 days old birth OR following cardiopulmonary 0O Interval shortened
. resincitation or other severe brain injury beczuse ancillary study
(section 4) ts consisient
. : i witlt brmin denth
3! days 10 18 yerrs old O First exam may be performed 24 hours D Atleast 12 hours OR
' folowing cardiopul y i or 01 Interval shortened
other sovere brain injury because ancilisey study
. (section 4) 1s consistent
with brsin death

Sectlon 1. PREREQUISITES for bruin desth examination and spnes (est

A. IRREVERSIBLE AND IDENTIFIABLE Cause of Como {Please check

{1 Traumatic brain injury- (1 Anoxic brain iy () Xnown metabolic disnrder 11 Other (Specily)

B. Correction of contributing faretor (hat tan lnterfere with the neurologic | Examination One Examination Twe
examination i
a . Core Body Temp Is over 95° F (35° C) 3 Yea 0 No 0 Yes t No

b. Systolic blood pressure or MAP in acceplable range (Syslolic BP not QO Yea 0 No 0Ye C No
lena than 2 sundard deviations below age approprisle norm) based on :

Section 4. ANCILLARY testing is requlr?d when (1) any components of the examination or apnca testing vD-u.'/l‘lmn

cannot be completed; {2) if there is inty about the results of the neurologic exeringtion; or (3} if a

medication offect may bo present.

Ancillary testing can be perforewd Lo reduce the Inter: J period b = srcond g
d s ired. of

fogl ination that ean be performed safely

c the
shoulé by compieted In close proximily to the andllary les

N SE N N N
¢. : Sedstive/unaigesic drug effect exclnd d a3 w contribyting fucior 0 Yes N No 0 Yes £ No
4. Motsbolic intoxication excluded us 3 g Sictor G Yes O No G Yeas CNo
e. Ni lar blockads excluded a4 a contributing fecior OYa ) No 0 Yes C No
AL ALL prevequiblies afe tuked YES, then procred fo scction 3, OR - s S
e SOBIITIIAE variaBls Svas present, Ancilliry stuity wid | opmed o dociment bratn death, (Section 4);
Section 2. Physleal Examinetim (Please chrek) Examinztion One Examinution Two
NOTE: SPINAL CORD REFLEXES ARE ACCEPTABLE Daie/ times Daie/ Time:
a_ Flaccid tone, paticat un ive t0 ainful simuli 1 Yes 1 No NYen I No
b._ Pupils are midposition or fully dilated snd light refloxes are ubsent OYes - [ONo OYes CNo
: ¢.  Cornoal, cough, gag refloxes arc sbsent C Yen 0O No QYes U No
Sucking and rooting reflexes are abaent (in neonates and Infants) O Yea 0 No 0} Yes . No
8. _Oculovestibular reflexes are absent ) D Yes 0 No € Yes - No
e. Sp respiratory effort while on mechanical ventilation is sbsent | D Yes N Ne N Yes . No
CThe ___ - - {$pecify) elomont f.tha s1am could nol be perf med bacause. —
Anciliory stody (EBG o¢ radbormsctide CBF) was therefore. performett o dotument brain disath. (Section &)+ L
Section J. APNEA Test Exam One Examinatlon Two
i . Date/ Time Date/ Time
No spontaneous respisatory cfforts were observed despite fina] PaCO; 2 60 mm | Pretest PaCOy | PretestPaCOy
Hg and & 2 20 nun'Hg increase above baseline, (Exsmination One} ) Apnes durstion; Apnea duration;
No spontaneous respintory efforts were observed despite final PaC0, > 60 mm min ' min
Hg and # > 20 mm Hg increase above baseline. (Braminati Two} Postiest PaCO,: Posttost P1CO;,:
mmﬁ_wnmmwm-m&w{mm feticn because K : .
Anciil i o radlonuctide was therofare mied.t5 document briin death, (Section 4, .

{1 Electrocneephaiogram (EEG) report d silencs OR - I Yes N No
13 Cercbral Blood Flow(CBF) study report documents to cercbral perfusicn L Yes "INo
Section 8. Signatures )
Exgminer One . .
Feertify that my ination is i with ion of function of the brain and brainstem, Canfirmatory exzm to follow,
(Prinied Name) (Slignature)

| Seeciatig - (Pager #/Licenss 1) T (Duir oiddlyyyy) (Tione)
Examiner Two

111 certify that my examinationi ) andvor ancillary test ceport (Iconflrms unchanged and irreversible cessation of fonction af the brain
and braigstem, The patient is declared brain dead at this time. '

Dawe/Time of death:
(Printed Nume) {Signature)
{Specialty) (Pager #License #) (Date mm/dd/yyyy) (Time)
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APPENDIX 2 Medications Administered to Critically Il Pediatric Patients and Recommendations for Time Interval to Testing After Discontinuation

Medication

K

_Infants/Children
Elimination 14 life

Neonates
Elimination ' life

Intravenous induction, anesthetic, and

sedative agents

Thiopental

Ketaming

Etomidate

Midazolam

Propafol

Dexmadetomidine

Antiepiteptic drugs

Phenobarbital

Pentobarbital
Phenytoin
Diazepam

Lorazepam

Clonazepam
Valproic Acid

Levetiracetam
Intravenous nargotics
Morphine sulfate

Meperidine

Fentanyl

Sufentanil
Muscle rafaxants
Sutcinylcholine

Pancuronium
vecuronium
Atracurium
Rocuronium

Adults: 3-11.5 hours (shorter % life in childran)
2.5 hours ) :
2.6-3.5 hours

2.9-45 hours

2-8 minutes, Terminal % fife 200 minutes (rarige 300-700 minutes}

Terminal % life 83159 minutag/.

Infants: 20-133 hours*

Children: 37-73 hours*

25 hours*:

11-55 hours*

| month-2 years: 40-50 hours
2years—12 ygars; 15-21 hours

12-16 years: 18-20 hours

Infants: 40.2 hours (range 18-73 hours)
Children: 10.5 hours (range 6~17 hours)
2233 hours

Children > 2 months; 7-13 hours*
Children 2~14 years: Mean 9 hours; range 5.5-20 hours
Children 4-12 years: 5 hourg

Infants 1-3 months: 8.2 hours (5-10 hours)

6 months—2.5 years: 2.9 hours (1.4-7.8 hours)

Children: 1-2 hours

Infants < 3 months: 8.2-10.7 hours (range 49-31.7 hours)

Infants 3—18 months: 2.3 hours

Children 5-8 years: 3 hours .

5 months-4.5 years: 2.4 hours (mean) 0.5-14 years: 21 hours
(range 1136 hours for long term infusions)

Children 2-8 years: 97 * 42 minutes

5-10 minutes
"Prolonged duration of action in patients with i
pseudacholinesterase deficiency or mutation

110 minutes .
41 minutes '

17 minutes

3-12 months: 1.3 = 0.5 hours

110 < 3ysars: 1.1 £ 0.7 hours

Jto < 8years: 0.8 = 0.3 hours

Adults: 1.4-2 4 hours

4-12 hours?’-%
Infants have faster clearance?#

45-500 hours*mues

63-88 hours*
50-85 hourg's.ssr

40 hours®

10-67 hours*

7.6 hours {range 4.5-13.3 hours) 8.1
23 hours (range 12-33 hours)

1-15 hours

382-1162'minutes .

65 minutes
20 minutes

Modified from Ashwa! ang Schneider

Metsholism of pharmacologic agenia’may be effected by organ dysfunction and hypothermia.
Physicians should be aware of total amounts of administered medication that can affect drug metabolism and levels,
* Elimination % life does not guerantee therapeutic drug levels for tonger acting medications or medications with active metabolites. Drug levels should be obtained to ensure that levels are

in a low to mid therapeutic range prior to neurologic examination to determine brain death. in aome instances this ma

medication before conducting the brain death examination.

3
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APPERDIX 3 Apnea Testing in Pediatric Brain Death’

Author : n Age Range Paca, Jomments
Rowland (19844 9 children, 16 apnea 4 months~13 years  Range: 60—116 mm Hg after 15 No spontaneous respiratory effort noted in any
tests performed minutes of apnea patient during testing. Phenobarbital leveis of
) 10,11.6,18.25 mg/dL were measured in 4 patients,
Outwater & Rockoff - 10 children 10 months-13 Mean 56.5 X 10.2 mm Hg after S No spontaneous respiratory effart noted in any
{1984)49 years minutes of apnea - patient during testing or after support was
’ withdrawn
Riviello (1988)% 19 children 2 moniths~15 years ~ Mean 839 = 21.5 mm Hg 2 children with Peo, levels of 24 mm Hg and 38

mm Hg had spontaneous respirations during
the apnea‘test. All other children had no
spontaneous respiratory effort noted after
support was withdrawn.

Paret (1995)4 . 38 children, 61 apnea 2 months=17 years  Mean 68.07 * 17.66 after § minutes 1 child had spontaneous respiratory affort with a
tests performed Mean 81.8 * 20.2 after 1D minutes Paco, of 49 mm H. This patient was retested
] Mean 86.88 * 25.6 after 15 minutes 24 hours fater and had no respiratory effort.

APPENDIX 4 EEG in Pediatric Brain Death: Diagnostic Yield From First Versus Any Study

Study Total # Pts % Patients With ECS % Patients With £CS % Pts With ECS on f/u EEG % Pt With ECS on Later EEGs
in $tudy ‘ on EEGH1 on Any EEG When First EEG Had ECS When First £EG Had Activity
' Ruiz-Gargia et al, 2000 (60) 125 72% (88/122) 91% (111/122) NA 68% (23/34)
Drake et al, 19865 61" 70% (33/47) 91% (43/47) 100% (17/17) 71% (10/14)
Parker et al, 1995% 60 100% (9/9) © 100% (9/9) NA . NA
Alvarez et al, 1988% 52 100% (52/52) 100% (52/52) 100% (28/28) NA .
Asfiwal, 19535 . ) 52 85% (28/33) 85% (28/33) 100% (3/35) 0% (/1) ™
Ruiz-Lopez et al, 1899 . 51 - 48% (14/29) 72% (21/29) NA ‘ 47%(1119)
Ashwal & Schneider, 1389% 18 ) 50% (9/18) 78% (14/18) 88% (7/8) 56% (5/9)
Holzman et al, 19832 ‘ 8 .- B1% (11/18) 679% (12/18) 67% (2/3) 14% (1/7)
Ashwal et.al, 19775 15 67% (10/15) 75% (1115) 100% (2/2) 20% (1/5)
Coker etal, 1986% LI 100%-(11/14) 100% (11/11) 100% (5/5) : NA
Furgiuele et al, 1984 RR 100% (10710} 100% (10/10) ' NA ) . NA
Okuyaz et al, 20045 8 100% (8/8) 100% (8/8) NA NA
Total : 485 . 76% (283/372) 89% (330/372) 87% (64/66) . 55% (47/85)

EEG Electroencephatogram,
ECS Electrocerabral sitence,

|
APPENDIXS CBFin Pediatric Brain Death: Diagnostic Yieid From First Versus Any Study
Study Total # of CBF#1: % Patients % Patients With Absent % Pt3 With No CBF on 1/u % Pt With No CBF on Later
Ptsin With Absent CBF* ~ CBF an Any Study™ Study When First Study Study When First Study
Study Had Shown No CBF Had CBF Present’
Shimizu et al, 2000% 228 100% (27/27) 100% (27/27) NA NA
Ruiz-Garcia et al, 20002 125 92% (83/90) 92% (83/90) NA NA
Drake et al, 1386% : 81 68% (32/47) -+ - 81% (38/47) 100% (17/17) ) 40% (6/15)
Parker st al, 1995% 60 87% (26/30) 87% (26/30) NA i NA
Coker et al, 1986% 55 100% (55/58) . 100%.(55/55) NA NA
Ashwal, 1993 52 86% (19/22) 86% (19/22) - NA NA
Ahmann et af, 19879 32 B83% (6/6) 83% (6/8) NA . NA
Ashwal &Schneider, 19898 18 65% (1117) ©OBS% (1 T1% (5/7) . 0% (0/3)
Holzman et al, 19832 ) 18 39% (7/18) 44% (8/18) 100% (2/2) 9% (1/11)
Ashwal et al, 19775 15 100% (11/11) 100% (11/41) NA NA
Schwartz et al, 19844 5 - 100% (8/9) 100% (9/9} NA ~NA
Okuyaz et al, 2004% B - 75%(6/8) 100% (8/8) NA : 100% (2/2)

Total 881 _B6% (292/340) 89% (301/340) 92% (24/26) L 28% (9/34)

" pts with no CBF an first study/# pts with first GBF study.
" # pts with no CBF on any study/¥ pts with any GBF
CBF Gerabral blood fiow.
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APPENDIX 6 EEG and CBF Diagnostic Screening Yield by Age Groups

' £CS EEG* Total Diagnostic Screening Yield
Al children (n = 149)*
No CBF 86 ' 1R 104 " % pt with EC3 = 70%
CBF* 18 : 26 45 % pts with no.CBF = 70%
Total 105 44 149
Just newborns (< 1 month of age; n = 30)* :
No CBF 8 1 19 % pt with £C3 =-40%
CBF+ 7 11 % pts with no CBF = 63%
Total ) 12 18 30
Children (> 1 month of age; n = 118)*+
No CBF 78 7 85 % pt with ECS = 76%
CBF* 18 18 34 % pts with no CBF = 71%
Total 03 26 g

* Data extracted from references cited in Appendix 4.5,
* Data extracted from references cited in Ashwal §.8
" Data represent the differences between “All children” and “just newborns™ groups.

ECS Etectrocersbral silence.

CBF Cerebral blgod flow.

EEG™ Activity on EEG.

CBF * Cerebral biood flow presant.

APPENDIX 7 Comparison of 1987 Pediatric Brain Death Guidelines and the Updated Guideline for Determination of Brain Death in Infants and Children

1887

Updated Guidelines

Waiting perfog befare Initial brain
death examination

Clinical examingtion
Cors body temperature
Number of examinations

Number of examiners

Observation interval between
neurologic examinations

\

Reduction of observation pericd
between exams

Apnea testing )

Final Peo, threshold for apnea testing

Anciliary study recommended

Time of desth

Not speacified

Required

Not specified

Two exams

2nd examination not necessary in 2 months—1
year age group if initial examination, EEG and
concomitant CBF consistent with brain death

Not specified
Age dependent
® 7 days—-2 months: 48 hours

® 2 months—1 year: 24 hours

® >1year: 12 hours (24 hrs if HIE)

Permitted only for > 1 year age group if £EG or
CBF consistent with hrain death’

Reéquired, number of tests ambiguous

Not specified

'® Ade dependent 7 days-2 months: 2 EEGs
separated by 48 hrs

& 2 months-1 year, 2 EEG's separated by 24 N
hours. CBF can replace the nesd for 2nd E£G

® >1year: No testing required
Not specified

24 hours following cardiopuimonary resuscitation or severe
acute brain injury is suggested if there are concerns
about the neurologic examination or if dictated by clinical
judgment

Required

> 35°C {95°F)

Two exams, irrespectiva of ancillary study results

(if ancillary testing is being done in fieu of initial
examination elements that cannot be safely performed,
the components of the second examination that can be
done must be completed)

Two (Different attending physicians must perform the first
and second exam)

Age Dependent .

® Tarm newborn (37 weeks gestation) to 30 days of age: 24
hours :

® 31 days—18 years: 12 hours

Permitted for both age groups if EEG or CBF consistent with
brain death

Two apnea tasts required unless clinically contraindicated

=60 mm Hg and =20 mm Hg above the baseline Paco,

Not required except in cases where the clinical examination
and apnea test cannot be completed

® Term newborn {37 weeks gestation) to 30 days of age:
EEG-or CBF are less sensitive in this age group. CBF may
be preferred,

® >30 days-18 years: EEG and CBF have equal sensitivity

Time of the second examination and apnea test (or
completion of encillary study and the components of the
second examination that can be safély completed)

EEG Electroencephalogram.
CBF Cerebral biood flow,
HIE Hypoxic ischemic encephatopathy,
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APPENDIX 8 Algorithm to Diagnose Brain-Death in Infants and Children

Comatose Chiid

(37 weeks gestational age to 10 years of age

1. Normothermic: Core Temp, > 35°C(95°F)
2. Normotensive for age without volume depletion
réflexes)

vestibuloocular (Caloric), gag.
mmHgor x: 20 uun Hg ahove the baseline PaC0,

- Goes Neurologic Examinadon Satisfy Clinical

B. Coma: No' purposeful response to external stimull [exclude spinal

C. Examinaton revealsahmm_hm]nmmmnmg Puplliary, corneal,
D. Apnea: No Spontaneous respirations witha meuured pCOZ 2 to 60

A, Continue observation and management _ VES
B, Consider dlagnostic studies: baseline EEG,
Land imaging studies L
' - Toxle, drug or metaholic

NO

dlxqrden have been excluded?

A. Awaitresults of metabolic
studfes and drug screen

B. Continued observation and

reexamination

YES

concern about the validity of the examination,

about the validity of the examination.

' , (by age-related observation periods*) :

A Ne : Examinations 24 hours apart remain
unchanged with persistence of coma, absent brainstem reflexes and apnea.

. Ancillary testing with EEG or CBF studies should be consldered if there is any

B. 30 days to 19 years: Examinations 12 hours apart remain unchanged. Ancillary
testing with EEG or CBF studies should be consldered Ifthere {s any concern

*Ancillary studles {EEG & CBF) are not required but can ba used when (I) compmauu of the aamination or
opnes testing cannot be sofely completed; () thare ls uncartainty sbout the wmlmtlon, (III) L] medlmlnn

] affect may interfare with evaluation or ‘m to raduce tho obsarvation perlod.
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APPENDIX 9 Taskforce Organization

Sub-Committee Chairs

Brain desth examination criteria and testing intervals: Mudit Mathur, MD, FAAP, Mohan Mysore, MD, FAAP, FGCM, Thomas A. Nakagawa, MD, FAAP, FCCM
Anciliary testing: Stephen Ashwal, MD, FAAP o

Deciaration of death, legal, and ethical implications: Jacqueline A Williams-Phillips, MD, FCGM

Taskforce Committee Members

Stephan Ashwal, MD. Professor of Pediatrics. Department of Pediatrics, Chief, Division of Chilg Neurology. Loma Linda University School of Medicine. Loma
Linda, CA )

Derek Bruce, MD Professor of Neurosurgery and Pediatrics. Children’s National Medical Center, Washington, DC

Edward E. Gonway Jr MD, MS, FGCM. Professor of Pediatrics. Beth Isras! Medical Center, Hartsdale, NY

Susan E Duthie, MD Pediatric Critical Care. Rady Children's Hospital-San Dlego, San Diego, CA

Shannon Hamrick, MO Assistant Prafessor of Pediatrics. Emory University, Children's Healthcare of Atlanta. Atlants GA

Rick Harrison, MD Professor of Pediatrics. David Geffen School of Medicine UCLA, Madical Director Mattel Children's Hospital UGLA. Los Angeles, CA

Andrea M. Klins, RN, MS, FCCM Nurse Practitioner. Riley Hospital for Ghildren, Indianapolis, IN

Daniel J. Lebovitz, MD Associate Professor of Pediatrics. Cleveland Clinit Lerngr College of Medicine. Cleveland Clinic Children's Hospital, Clevaland, O

Maureen A. Madden, MSN, PCCNP, FCCM Assistant Professor of Pediatris. Robart Wood Johnson Medical School. Pediatric Critical Care Nurse Practitioner.
Bristol-Myers Squibb Children's Hospital. New Brunsgwick, NJ : .

Mudit Mathur, MO, FAAP Associate Professor of Pediatrics. Division of Pediatric Critical Care. Loma Linda University School of Medicine, Loma Linda, CA-

Vicki L, Montgomery, MD, FCCM Professor of Padiatrics. University of Louisville. Chiaf, Division of Pediatric Critical Care Medicine. Medical Director. Patiant
Safety Officer. Norton Healthcare Kosair Children's Hospital. Louisville, KY a .

Mohan R, Mysore, MD, FAAP, FCCM Professor of Pediatrics, University of Nebraska Coliege of Medicine. Director Pediatric Critical Care. Children’s Hospital and
Madical Center. Omaha, NE o0 .

Thomas A. Nakagawa, MD, FAAP, FCCM Professor Anesthesiology and Pediatrics. Wake Forest University School of Medicine. Director, Pediatric Critical Care,
Brenner. Children’s Hospital at Wake Forest University Baptist Medical Center. Winston-Salem, NG :

Jeffrey M. Periman, MBChB, FAAP, Profassor of Pediatrics. Weill Cornell Medical College. New York, NY

Nancy Rollins, MD Professor of Pediatrics and Radiology. Children's Medical Center. Southwestern University, Dallas, Texas

Sam D. Shemie, MD, FAAP. Professor of Pediatrics. Montreal Children’s Hospital, Montreal, Canada i

Amit Vohra, MD FAAP Assistant Professor of Pediatrics, Wright State University, Pediatric Critical Care, Children's Medical Center. Dayton, OH.

Jacqueline A. Williams-Phillips, MD, FAAP, FCCM Assaciate Professor of Pediatrics. UMDNJ-Robart Wood Johnsen Medical School. Director, Pedistric Intensive
Care Unit. Bristol-Myers Squibb Children's Hospital. New Brunawick, NJ )

740 M THE AMERICAN ACADEMY OF PEDIATRI . L
¢ FROM THE ¢ "gownﬁoa(serﬁ'rom pediattics.aappublications.org by guest on October S, 2014

o < g



Guidelines for the Determination of Brain Death in Infants and Children: An

Update of the 1987 Task Force Recommendations

Thomas A. Nakagawa, Stephen Ashwal, Mudit Mathur, Mohan Mysore and the
Society of Critical Care Medicine, Scction on Ctitical Care and Section on Neurology
of the American Academy of Pediatrics, and the Child Neurology Society
Pediatrics 2011;128;e720; originally published online August 28, 201 1

DOI: 10 1542/peds 2011-1511

Services

References

Citations

- Rep¥ints

Updated Information & including high resolution figures, can be found at:

Post-Publication 7 P3Rs have been posted to this article
Peer Reviews (P3Rs) http://pcdiatrics.a‘appublications.org/cgi/eletters/ 128/3/¢720 -

Subspecialty Collections This article, along with others on similar topics, appears in

Permissions & Licensing Information about reproducing this article in parts (figures,

httr://pediatrics.aappublications.org/content/ 128/3/¢720.full.h
tm 1

This article cites 81 articles, 24 of which can be accessed free
at: ’ )
http://pediatrics.aappublications.org/content/128/3/6720.fulLh
tml#ref-list-1

This article has been cited by 2 HighWire-hosted articles:
http://pediatrics.aappublications.org/content/128/3/e720.fulLh
tml#retated-urls :

the following collection(s):

Section on Critical Care

ht’rp://pcdiatrics.aappublications.org/cgi/collection/section_on

_critical_care

Neurolo,

http://peg{itrics.aappub]ications.org/cgi/collection/neurology
sub .

tables) or in-its entirety can be found online at:
http://pediatrics.aappublications.org/site/misc/Permissions. xht
ml

Information about ordering reprints can be found online:

http://pediatr_iés.aappublications.orysite/misc/reprints.xhtml

\
PEDIATRICS is the official journal of the American Academy of Pediatrics. A monthly
publication, it has been published continuously since 1948. PEDIATRICS is owned, published
and trademarked by the American Academy of Pediatrics, 141 Northwest Point Boulevard, Elk
Grove Village, llinois, 60007. Copyright © 2011 by the American Academy of Pediatrics. All
rights reserved. Print ISSN: 0031-4005, Online ISSN: 1098-4275.

y

American Academy of Pediatrics @y
DEDICATED TO THE HEALTH OF ALL CHILDREN" R,

Downloaded from pediatrics.zappublications.org by guest on Oétober S, 2014

P e

e

I S



‘ ' . v SUPERIOR COURT OF CALIFORNIA
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Case Number: Winkfield vs. Children’s Hospital Oakland )
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mailing on the date stated below, in the United States mail at Alameda County, California,
following standard court practices. :

1

i e
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. October 7,2014 7
e
' Execu{ive Z]CZI‘/CIEYI( of the Superior Court
- By M. Scott Sanchez, Deputy Clerk
L .
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1438 Market Street Coroner's Bureau
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/

Douglas C. Straus

Brian W. Franklin
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF ALAMEDA

ATASHA WINKFIELD the Mother of Jahl ‘ Case No. Rp13-707593 .
McMath, a mmor

Petitioner. . '|CASE MANAGEMENT ORDER (1)

| s S CONFIRMING PETITIONER’S

b S * [WITHDRAWAL OF PETITION FOR WRIT
o = |OF ERROR CORAMNOBISAND (2) =

David Durand M.D. and DOES 1 through 100, 10/ 9/14.
inclusive o

Respohdents ‘

-’ RObcr’t Heidersbach, and Dr. Robin Shanaﬁanhexa,mined Jahi aﬁd concluded that she had suffered

\

BACKGROUND - . L
On December 9,2013, Jah1 McMath, athxrteen year old Chlld hadatons111ectomy

performed at Children’s Hospl_tal of Oakland (“CHO“).‘ On December 11 and 12,2013, Dr.

brain death under aécepted medical standards. ” -

- On DeCemPer 20, 2013, Petitioner filed this action s;eking to compel Children’s Hospital
t§ provide ﬁledical {reatrﬁent toJ ah1 The parties agreéd~ to an ¢xa}ninatibn of J éhi by Paul
Fisher MD, the Chief of Child’Neufology for the Stanford Unif/ersity S;:hool of Medicine to

pfovide an independent opinion pursuant to Health and Safety Code section 7181. Dr. Fisher

-
L}..
i
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examined Jahi the afternoon of December 23, 2013. Dr. Fisher opined that Jzhi was brain dead -

L

under accepted medical standards. On December 24, 2014, the court held a hearing and then

announcéd -from the bench that the!court’_s order was to deny the petition for medical treatment.

On December 26, 2014, the court issued é written order that denied the petition for
mé&ca_l treatment. In the course of addres;iﬂg the claims in the petition, the court found that
Jahi had suffered brain death as defined by Health and Safety que_s 7180 and 7181

On.January 3, 2014, the court held a hearing and issued an order that deni'ed Petitioner’s |
motion for a court order 6rdering eithér that Respéndcnt ingeﬂ a feeding tube and a tracheal tube |
into the pefsori of Jahi McMath or that Resﬁondent permit Petitibner to have a physician insert a
feeding tube énd a'trach;al ftub;a into the person of J ahi McMath at the hospital, In explaining |
that decisiOn, the court ;téted, “Jahi McMath has been found to be brain dead. pursx;ant toHe.alth
énd Safety Code éections_ 7180-7181.” | o

-On January. 17, 2014, the court entered a “Final Judgment” in this case. The judgment
statés, m part, “the Pétition of Latasha Winkﬁéld as mother of Jahi MéMath, a minor, is |
DENIED”b and “th‘eAmoti‘on's of petitioner that respondent perform or permit surgical procgdure_s
was DENIED as sEatcd in th‘e order dated January 17, 20147

On v\’Wednesday September 24, 2014, counse] for pétitfoner sent an email to the court that
sfatéci\, in part, “From preliminary information I have received, to be soon verified, I believe that
I will Be asking the court to reverse its ru]ing_ on brai'n death.”

| On Tuesday, Septerﬁf)erv 30, 2014, the court held a case managément c§nferenc§ to

discuss précedural matters. On Wédnesday, OctoBer 1, 2014, the court entered a written order
that sét a briefing schedule for any motion or application that petitioner might bring and outlined

the court’s procedural concerns.
. procedura |
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On Friday, October 3, 20‘14, Petitioner filed a petition for a writ or error coram nobis.
The hearing was scheduled for Thursday, October 9,2014.
On Monday, October 6, 2014, the court entered an order appointing Paul Fisher MD as

the court’s independent expert under Evidence Code 730. This order attached a letter from Dr.

Fisher explaining his concerns w1th_the evidence presented in support of the petition for a writ of

erTor coram nobis.

On Wedneeday, Oetober 8, 201‘4, Petitionet filed an objecﬁon .to the court’s order
appointing Paul Fisher MD as the court’s independent expert and separately filed a notice of
motion to continue the hearing set for Th.ur'sday, October 9, 2014.

. On Wednesday, OctoBerVS, 2014, Petitioner sent an email to the court at 9:57 afn stating:

Counsel; _

It is my intention to try and take the hearing on the Writ off calendar for

tomorrow and re-file it, requesting a hearing date of November 14. This will nge
- every party ample time to brief the very complex issues in this matter.

On Wednesday, October 8, 2014, court staff sent an email to counsel at 10:21 am stating:
" Counsel,

Regarding Mr. Dolan s recent email, [ have conferred with Judge Grlllo He
states:

1. Petitioner may unilaterally DROP the pending pet1txon/motlon " This will take
‘the matter off the court’s calendar. '

2. Petitioner may seek to CONTINUE the pending petition/motion. This will
require consent of the parties or an order of the court. If the parties agree to a
continuance the court will continue the pending petition/motion. If the parties do
not agree to a continuance then the pending petition/motion will remain on
calendar for 10/9/14 and the court will hear petitioner’s request for a continuance
that that time.

3. Petitioner must inform the parties and the court as soon as possible whether
petitioner wants to DROP or to CONTINUE the pending petition/motion. The
other parties do not need to filed their briefs (scheduled to be due today at 12:00

~ Toon) until after petmoner makes that decision.
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- On Wednesday, October 8, 2014, Petitioner sent an email to the court at 11:04 am stating;

Although Petitioner is withdrawing its petition/motion, we request that the Court
convene with the parties at the scheduled time tomorrow for the limited purpose
of discussing if the various medial experts can communicate with Dr, Fisher to
discuss his findings and concerns, |

Given that Dr. Fisher is the Court appointed expert, Petitioner requests permission
from the Court to allow the various experts to contact Dr. Fisher.

On Wednesday, October 8, 2014, court staff sent an email to counsel at 12:10 pm stating:
Counsel,

I have conferred with Judge Grillo. .
The court will, at petitioner’s request, drop petitioner’s motion set for 10/9/14.
The court will not hold a CMC in'this case on 10/9/14.
If petitioner elects to seek relief in this case, then petitioner may request aCMCat
a later date in this case. At any such CMC the court will decide whether to set the

matter for further hearing and set any briefing schedule.
If petitioner elects to file a different case, then any CMC regarding proceedmgs in
that case should be held in that case.

- The court notes that if petitioner elects to file a different case, then petitioner must
file a notice of related case informing the court of this case. CRC 3.300.

All of the above emails were copied to all counsel in this case, including counsel for interested

non-parties the Alameda County Coroner or the California Department of Public Health.

ORDER.

The court issues this order to confirm the decisions rﬁade in thc above email
communications with counsel.

Petitioner withdrew the petition set for 10/9/14. The court will, at petitioner’s rcqﬁest,
dfop that hearing. |

The court will not hold a CMC in th1s case on 10/9/ 14. If petmoner elects to seek relief

in this case, then petitioner may request a CMC at a later date in this case. At any such CMC the

court will decide whether to set the matter for further hearing and set any briefing schedule.
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If petitioner elects to file a different case, then ariy cMC regarding proceedings in that -
case should be held in that case.

If petitioner elects to file a different case, then petitioner must file a notice of related case

informing the court of this case. (CRC 3.300.)

<

|| Dated: October 8,2014 o z=

dMEvelio Grillo
Judge of the Superior Court
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF ALAMEDA

Case Number: RP13707598
Case Name: Winkfield vs. Children’s Hospital Oakland

1)  CASE MANAGMENT ORDER 1) CONFIRMING PETITIONER’S WITHDRAWL OF

PETITION FOR WRIT OF ERROR CORAM NOBIS AND 2) STATING THERE WILL BE
NO CMC ON FOR 10/9/2014

- DECLARATION OF SERVICE BY MAIL

1 certify that I am not a party to this cause and that a true and correct copy of the
foregoing document was mailed first class, postage prepaid, in a sealed envelope, addressed as
shown below by placing it for collection, stamping or metering with prepaid postage, and

mailing on the date stated below, in the United States mail at Alameda County, Cahforma,
followmg standard court practices.

| I declare under penalty of perjury that the foregoing is true and correct. Executed on

October 9, 2014

‘ Execui Officer/Clerk of the Superior. Court
By M. Scott Sanchez, Deputy Clerk
DouglasC Straus ' v o
Brian :;J garanldm ' David Nefouse
Noel ughman o . : Andrea Weddle
“Rcmlﬁkﬁ Corporation 2033 o ' Alameds County Sheriffs Office
Professio - Coroner's Bureau

North Main St., Suit= 800 3759 | 480 4th Street |
Walnut Creek, Ca. 94596-3757 o " Oakland, CA 94607

‘ The Dolan Law Firm
‘ 1438 Market Street
‘San Franclsco, CA 94102
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1980 ACT

Tahle of Jurisdictions Wherein Act Has Been Adopted

Jurisdiction Laws Effective Date Statutory Citation
Alai_)am.] RN 2000 Acl Nu. 7»]»-20()(] Code 1975, %% 22311, 22731"2.
710 i :
Arkansas .o 1985, No. 386 | ACA § 20-17-10L ‘
Califarnin- ... 1982, ¢. 810 | 9-7-1982 * . Weel's Ann.Cal.Health & Safety Code,
' § 7180,
Colarado ... ... .. 1981, p. 778, V’m 5 CR.SA S 12230136,
Detaware o oo 65 Del.Laws, ¢, [ 2-5-1986 24 DalC.§ 1760.

" District of Columbia . ..

Goorgia ...

“lgabo L

Indiana .. ... e -
Kantas L0
Maine .
Mardand . 0oL e
Michigan ..o o
Minnesota ... Lo
hississippiL ... I,
MISSOUNM L L

Montana ............
\lch* iska ... .. e
Nevada......ooooeenn.
New Hampshire ... ...
New Mexico ...... .

~North Dakota ........

Ohio............... -

Okfahoma

'Orcqon.-....‘..u.,.f

Pnnnﬂ Iv'mm .........

Rhode [sland ... ..
Sowth Carolina ... ...
South Dakota . ... ...
Utah ..o .ot :
Vermont... ... .. -
Virgin Islands . .. .. L

Wes{ ' Virginia . .
Wyoming .. ... ... .

237

468
1982, pp. 723,
749 ’
1981, ¢. 258
1986, 5.B.282
1984, ¢. 245

1983, ¢. 32
1982, ¢. 324
1992, P.A. 90
1989, ¢. 93
1981, ¢. 410,
1987, H.E.
1223
[.1983, c. 86
1992, LB 906
1985, ¢. 62
1986; ¢. 191:1
1993, c. 174
1689, ¢. 308
1982, .98
1086, ©. 762
-1987, ¢. 517
Act 1982, No

et

1982, D.C.Law

2-25-1982 *

3--3-1986
711084 .
3-7:1983 *
7-1-1982
H=d-1902
5-9-14969
3.24.1981
g-13-1982 .

7.15-1992
3-30-1985 "
7-1-1987
7141993
7-12.1989
3-15-1982
3111986
7-8-1987 *
2-15-1983

AT
1982, ¢. 411
1984, No. 339
1900, ¢. 273
1989, ¢. 276
1981, No. 62
1993, Act-No
. 5B894,% 2
1989, ¢. 206

1985, c. 223

4-24-1989
4-30-1981

10-13-1993

5--23--1985

D.C. Official Code, 2001 Ed. § 7-601."

0.C.G.A. § 31-10-14.,

1.C. § 54-1819.
West's ALC. 1-1-453,
.84, 77--204 10 77-206.

22 M.R.S.A. §§ 2811 to 2813
Code, Health-General, § 5-202.

M.CLA. §5 3331031 1 333.1034)
M.SALS 1(’35.'135. )
Coda1072, §§ A1-36-), A1.36.3.

VAMS. § 194.005.

MCA & 50-22 ]u

R.R.S. 1943, §§ 717201 LD 71-7203.
N.R.S. 451.007. ) .
REA 141-D11 w0 141--0:2.

NMSA 1978 § 12-2-4.

NDCC 23-06.3-01, 23-06.3-02.

R.C. § 2108.30. ) ‘

63 0kl.SLANNS 6§ 3121 w0 }1)3

OR.) 472.300.

35 P.S. §4 10201 10 10203,

e e - - -

Gen.Laws 1956, § 23-4-1h.

Codu 1976, §§ Ad4-47~ -15{)',44--4?.—::@0.
SDOL 34-25-18.1.

U.C.A 1953, 2634~ l 20,.34 2.

1B V.SAL §05218. o

©19V.1C. § 869.

Code, 16-10-1 to 16-10-4.
Wyo.Stat. Aon. §9 35-19-101 to 35-19-103.

* Date of approval.

The Uniform Determination of Death Act was
dppln\'u] by the National Conference of Com-
mla%lonus on Uniform State Laws in August

Historical Notes

777

1930, It supersedes thie Unitorm Brain® Death-
Act approved by the Commissioners in 1978,

e AP
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DETERMINATION OF DEATH

(,unmnuu.s

The Conmitiee which acted for lhc National (,onicwnu of Commissioners on
~ Uniform State | AWS 1 pup.nnw the Uniform Determination of Death Act was
as follows: .
George € Keely, 1600 Colorade National Building, 950 Scventeenth Street,
Denver, CO 80202, Chaivuin- ,

Anne MeGill Garsuch. 243 South Fairfax, Denver, CO 80222

JohnM. McCube, Room 510, 645 North Michigan Avenue, Chicago, 1L H0611.
Lesal Counsel + :

William H: Wood, 208 Walnut Street, ]'I;H"!'i.‘i])l.ll'g, PA 708

John C. Déacon: .0 Box 1245, Jonesboro, AR 72401, Président, Ex Officio

M. King Hill, Jr., 6th Floor, 100 Light Strect, Baltimore, MD 21202, Chair-

" man, Execuiive Committee, Ex Officior

Williun J. Pierce, University of Michigan, School of Law, Ann Avbor, M1

43109, I.':'.\'ac:.'mw: Direcior, 12 Officio '

Peter ¥ Langrock, P.O. Drawer 351, Middlchury, VT 03753, Chainian,
© PDivision £ FEx (.)[‘]7'(,“[() '

‘ Prefatery Note |

H]l\ Act pravides comprehensive bases for determining death in all situations.
It is based on a wen-vear evolution of statutory ||nmn\r(~ on this wlmm . The
first statute passed in Kansas in 1970, In 1972, Professor Alexander Capron
and Dr. Leon Kass veflined the concept further in “A Statntory Definitivn ol the
Standards for Determining Human Death: An Appraisal and a Praposal,”™ 121
Pal.Rev. 87, Tn 1975, the Law and Mediciiie Commiittee ol the Américan Bar
Association (ABA) dr;ll"lcd a Model Definition of Death Act. I 1978, the
Natiorial Conference of Commissioners on Uniforn State Laws- (NCCUSL)

completed the Uniform Brain Death Act. 1 was based on the prior work of the
ABAL I 1979, the American Medical Association (AMA) ereated its own Model
Determination of Death stututv, 1o the meantime, sunmie twenty-live staté =

Ie thdllllt.\ adopled staiites based wn one or another ol the existing models.

The interest in these statutes acises from modern advances in l\[«.s.\\’m&
technolugy. A person inay be artificially supported loe respiration and circula-
Hon <\|lu all rain’ Mnctions ceasce irveversibly. The medigal profession, also,
has developed techniques for determining loss “of brain functions while cardior-
eSpikalORY-SUpPPOFL-is. administered Avthe same time _thecommon law defini-.
tion of death cannot assure recognition o these technigues. The common faw
standard for determining death is the cessation of all vital functions, vaditional-

fv dcmonsrmud by an (nl)scmc of spontancous respiratory and cardiac func-

fions.” There is, then, o potential disparity between current and accepted
biomedical practice and th common law.

The pmhlcmlmn of model acts and uniform acts, while indicating a Ictml&
tive need, also may be confusing. Al existing aets huve the same’ principal

- goal-~cxtension of the comrmon law o include the new techniques fordetermi-

nation of death,  With no esyential disagreement on policy, the associations
which have drafied statutes met o lindrecommon language. This Act containg
that umnnon anguage, and is the r(,sult (f agrecment hcu\m‘n the l\B;\, AMA,

Cand NCCUSL. '

Part (1) (.Ddlh(_\ the cuxmw common. law basis tor (iuummn @ dL th-»—-[Ohl]
Faihire of the L:ilLlH)IL\[)H.l'()I vosystens Part (2) extends the common law o
include the new PIO(.LdLlIC\ for determination of death based upon irveversible

778
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- DETERMINATION OF DEATH.

loss of ali brain functions. . The overwhelming majority of cases will continue o’
be determined necording 1o pml (1. When artificial menns of s ;nppm" preciude
a determination under part (1), the Actrecognizes that death can ln determined
by the aliernaive proc ulnm

the entire beain IHlI\( (M3 l\{- [ rllllkllhli

Under part (2, Cirveversibiy. The
“entire brain”’ includes the brain stem, as wall us the neocietes. - The concept of
“entire brain” dxslnwmshu determination ol m uh under this Act from "neo-

cortical death” or “persistent vegetative state.” These are not deewed valid

medical or legal bases tor determining death,

This Act also does not concern itself with living wills. death with dignity,
cuthanasia, rules on death certificates, maintaining life support bevorid brai
death in cases ol pregnant women or of organ donors, and proteciion for the

Cdead body.  These subjects are lelt o other Taw.

This Act is silent on agupl ble dingnosiic tests and medical proc cdmm It
sets the general legal standad for determining death, but not the medical
criteria for doing so. The medical profesgion remains free to formulate:aceept-
able medical practices and to utilize new biomedica) I\nn\\'lul“(, dingnostic
ests, and equipment:

[t is unnecessary. for the Act to address spguhull\' the li xbxht\v ol persons who
make detérminaiions. No person autharized by law to determine death, who
makes such a determination in accordunce with the Act, should, or will be,
Jiable for damages in any civil action ur subject to prose cution in'any criminal
proceeding for his acts or the acts of oll.u s based on that determination. No’
PErson \\h() acts in good faith, in retjance on a determination of death, should.
or will be, liable for damages in any civil action or subject (o prosecution in any
criminal procecding for his acts. There is nu nLcLl 1o dead with ese issues in ‘
the textof this Act. : .

Time of demh, dlm is not \|)lLIfIL aly addressed. o those instances in which .
time of death affects legal rivhis, this Act states the bases for determining death.
Time of death is a fact o be determined with all athers in each m(hvuln i ease,
and may be resolved, when in doubt. upon cxpert testimony before the appro-
priate comt,

Finally, since this Act should apply wo-all situations,”it should not bL joined
~with the Uniform Ammmml Gilt Act so that its application is limited to cases
of organ donation.

General Statutery Note
T T e g AT T e s s - MICHTGAN

U G0 G U S VRO VS

Adds a section, \\]m prov I(iL\

“333.1032.

1.2000, No. 710, Lﬂl:tli\'(: Jaly 1, 2000,

“amended Code 1975, 2-31-1, which former- Definitions

ly constituted a subsmntml adoption of lllL Uni-
form Brain Death Act, so that § 22-3)-1, andd

the added scetion Tollowing, now cons(in.m_: an-

adoption .ol the Uniform

Death Act.
Adds a scctioh,'\vhich provides:

Use of other methods.

1§ 22-31-2

“Nothing in this chapter Qh’l” prohibit a phy-
sician From using other procedures based on
accepted medical standards for determining
death as the excligive bagis for pronouncing a
person dead.”

Determination  of

“As used in this act:

“(a) ‘Physician’ means a person leensed as a
physician nder part 170 or part 175 of the -

“public health-code, Act No. 363 of the Public

Acts of 1978, being scoions 33317001 o
333.17088 and 333.17501 to 333.17334 of the
Michigan Compiled Laws.

“(hy ‘Registered nuwse’ means a person Li-
censed ns o registered professional nurse under
part 172 of the public health vode, Act No. 363
of the lublic Acts of 197¥%, being sections
333.]7_5(” 10 333.17242 of the |\]u_|||;:'_ i Come
piled Laws.” ' :
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1980 ACT

[Determination of Death).

!
2. [Uniformity of Construction and Application].
3

[Short Tide).

Westlaw Computer Assisted Legal Research

Westlaw supplements your legal vescarch in many ways, Westlaw allows your o

9 update your research.with the mast curvent informarion
9 cxpand your library with additional resaurces '

9 retricve current, comprehensive history and citing references o a case

with KeyCite

For more information on using Westlaw 1o supplement your rescarch, see thie Westlaw
Llectronic Research Guide, which [ollows the Preface. :

§ 1}. \[Determination of Déuthj.

An individual who has sustained either (1) irreversible o

ssadion of circulato-

ry and respivatory functions, or (2) irveversible cessation of all functions ol the

-entire brain, including the brain stem, is dead. A determinidtion of death must

be made in accordance with accepled medical standards.

Action in Adopting Jurisdictions .

Variations from Official Text:

ALABAMA~

In the first sentence inserts ™, in the opinion
ol-a-medical- doctor-lice o

lowing “individual who™,
COLORADO

Seclion provides:

“(1) Anindividual is dead if:

(1) He has sustained irreversible cessation of
civeulatory and respiratory functions; or

"{b) He-has sustained irreversible cessation

of alt functions of the entire brain, including the .

brain stem.

“(2) A deermination of death under this sec-

tion shall be in accordance with accepred medi-
cal standards.”

~

!

red-in-Alabamas’-fol— -

DELAWARE
Seetion provides:

“(a) Anindividual who las sustained either:

) Trveversible
respiratory functions or

“(2) Bereversible cessation of all functions of
the entive brain, including the brain stem,

“is dead. A determination of death pursuang io
this section must be made in accordunce with
accepted medical standars, ,

“(b) A determination of death pursuant 1o
this section may be mude by a person certified

to practice medicine under this chapter by ei- -

ther:
(1) Personad examination of the individual
belicved 10 be (!cnd', or )
"(2) The use of i‘ﬂf‘m'n'm[it.»l‘f|H‘u\'iLlul by wn
FNMT-P (p_.'n':nm:(.“(.-) using wlemerric or tran-
stelephonic meuns in accordance with protocols

81

sation_of_ciradatory.and.
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§1 o _ : 1)Ll"' RMINATION GF DEATH
~ Law Review und iournul Commentaries
Mlis well that ends wells Toward a policy of Tmpariance of Being ln.u! Non-Heart-Beay-

(]\‘al'\h_d rational suicide or mervely mlightened ing Qrgan Donation. Jerry Ménikolf MDD, D).
sell-dererminion? Giorpe P &nn.h L2218 Tesees in Law & Medo 3 (Sunnier 2002,
U.C.Davig L.Rev, 275 (I‘)‘N) :

T

Clronsing fife of et Reshect o Is Organ Plounumn( Cansing the Death of
hoosing il .il ler c,xi\n n {(uﬁ[)ull{)g reli- Paticnts James M. DuBois, ll,l.r)., DSE 13
and. moral convictions in near - PR s -

: ! A ssiies in Law & Mued, 21 (Simaner 2002,
death devisions, Charlone K. Goldberg, 30 - :
Syracuse L.Rev. 1197 (1988).

Cuncept of hrain lite: Shiﬁing the abortion
standard without imposing religious valdes.. ‘
2 2oy (198 o ) . .

Jocl R Cornivell “_5 Duq.L.Rev. 4717(1987). Persisten vegetadve st Medical, ethical,
Defining death: Report on medical, legal and  religious,  cconomic. and  fegal perspectives,
ethical issucs i determination of death. 27 John 3. Oldershaw, Jelf Atkinson, Louis D.
NLY.L.Sch.L.Rev. 1273 (1982). ' - Boshes. 1 DePaul J. Health Care 1., 408 (1997),

» ~Newd Tor unifornt law on ‘duxcnnin:ll'i(m‘or"
death, Morvis B, Abran.. 27 NY.L.Sch.L Rey,
1187 (1982).

4 : Library Rc.fc:'um:es '

Death &=
Westhine Topie Nao 117,

CJLS. Denth 881, 3.

Westlaw Electronic Researcli
© See Wcsll’\\v I ILLl[UHlL Research Guide fol luwnlsl the Preface.
Notes of Decisions - S .
Generally 1 . irreversible cessation of cither respiratory and
circulatory functions or brain functions. Pcoplc
, v Sehwas MIchiApp. 1993, 343 Nw.2d 321, 214
. Gendrally ' : SMich App-dS - appeal denied 357 NoW. ‘d 20/

Benchmark for determining what constitites 483 Miclu 937, Denth o= |
“death’” under Deermination ol Death “Act i S

§ 2. [Uniformitly of Conslruction ang ’\p”)ll(.dll()ﬂ]

This Act shall be Llpl)]ltd and L()H\UULL[ to cffectyare its wulual pln pose (0
make uniform lh(‘ faw with: respect to the snb]cul of l]ns AcL among states
enacting it.

Action in Adopting Jurisdictions
“This act does not concern itself with living
wills, death with dignity, cuthanasia, rules on
ALABAMA o CETL WHIL RN, culinast ,
o U o i o death centificates, maintaining life ‘support be-
The provisions of this seetion of ihe Uniloran yond brain death in cases of pregnant women
Actare setout in L.2000, No. 710, 8 2. . tead
S g k or of vrgan donm\, .md pm!unon for the den
OKLAHOMA ‘ - ‘ body. : - :
- Adds a second paragraph, which provides:

Variations lrom Official Text;

§ 3. [ShortTitlél . .
'.l:"-his Act may be cited as the Unilorm Determination of Death Act.
’ 784 -



