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| Thomas E, Still, ESq. / SBN 127065 o

ATTORNEY OR PARTY WITHOUT ATTORNEY (Name, State Bar number and address): ' . ' ‘FOR COURT-USE ONLY-

Jennifer Still, Esq. / SBN 138347 o
HINSHAW, MARSH, STILL & HINSHAW, LLP : |
12901 Saratoga Avenue » : o v ' |
Saratoga, CA 95070 , ) L ' '
TELEPHONENG: (408) 861-6500  eaxno. gpronap: (408) 257-6645
EMAIL ADDRESS (Optioral: TS 11 1@hinshaw-1aw. com . I
ATTORNEY FOR (Name): Defendant FREDERICK S. ROSEN, M.D:

i MAILING ADDRESS: 1221, Qak ‘Street , : ALAN[EDA COUNTY

| ,
SUPERIOR COURT OF CALIFORNIA COUNTY OF Alameda . :
‘STREET.ADDRESS; 1221 Oak Street ’ : FILED

ciry AND Zip CQDE : Oakland CA 946 12

_____ MAR - 1 2018

el
?
cz>
s o8
=
E
118
;’i
=
P
S
w0
s
=
I
ct
H
Q-
oo
W
1<
‘_J
H
Q.
'—J
]
LQ

PLAINTIFF/PETITIONER.LATASHA NATLAH SPEARS, et al. - }SLERK OFTHE‘SUPERIOR COURT
DEFENDANT/RESPONDENT:-FREDERICK S. ROSEN, M.D., et al: v S ——
! . i Deputy

CASE MANAGEMENT STATEMENT i CASE NUMBER !

(Check:one): [X] UNLIMITEDCASE. (] UMITEDCASE. ’ Ra 'i-’s‘7i’51073501
(Amount: demanded _ (Amount demandéd is $25‘000 -
exceeds. $25 ,000) or less)

[Address of court:(if different from'the address above):

A CASE MANAGEMENT CONFERENCE is scheduled as: follows

Date:March 16, 2018 Time:2:30 p.m. Dept:517 = Div::

l
I
i
i Room
;

1
Hayward Hall ¢f Justice, 3rd Floor J : 1

24405 Amador Street, Hayward, CA
I Notice of Intent. to Appear by Telephone, by- (name):

2. Complamt and cross-complaint (o be answered by.plaintiffs and cross-compla/nants only)

INSTRUCTIONS All.applicable boxes must be checked, and the speclfled mformatlon must,be provided.
1. Party or partles (answer one): ! ) _ l '
._|: Thig statement:is:submitted by party (name) '
[__T_} This statement-is: submmed jointly by parties: (names) All Def endants.
|

~

“The complamt was filed-on. (date) March 3, 2015 ) : o
b 1 The cross-complaint, if any, was fled on: (date): ‘

¢ |
3 Serwce {to-be answered by pla/ntrffs and cross-comp/aman!s only). ‘ ' i'

[__j AH pames named in: the complamt and cross-complaint have. been Served: have appeared iort have been disiissed,
b L__] The fouowmg pames named in’ the complamt or. cross-comp!amt ;‘
@ ] havenot ‘been served (specify names: ‘and. explain’ why not): - !

@). ] havebeenserved biithave not appeared and have' npt_;_b_een_di_s)mvis_sedl(;_speei'fy‘frga__mes)i
@) (] havehad a;defanu 'e"n_tered:é'g‘air_iSt?them.'(épe‘cify'nemes)_,fi o ;
T \ . ‘
' 1.

D The followmg additional parties may.be added: (specvfy names; nature of /nvolvement m case;: and date by wh/ch
they ‘may be.served):

= i
. t
i I
4. Descnptlon of case R o ‘
a. Type of case’in c'omp’laintf D Crfosé-'complaint (Descnbe including causes ofacllon)
Medical Malpractice. R . }

{
|

. . ; ) o ) Page 10f 5.
.. Form Adopted fof Mandatory Use. ' ) . " N AT R A ) conl
e o e | CASE MANAGEMENT STATEMENT N e
CM-110 {Rev. July.2011)’ . . e v Solut ng
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\ B CMA110
PLAINTIFF/PETITIONER: LATASHA NAILAH SPEARS, et al. CASE NUMBER;, | ’ -

 DEFENDANT/RESPONDENT: FREDERICK S. ROSEN, M.D., et al. RG 15760730

4. b. Provide.a brief stcrtement of the case, including-any: damages (I personal.injury damages‘are sought specrfy the. mjury and
damages Claimed, /nclud/ng médical.expenses to date: findicate source and amount], estimated future, medical expenses, lost
eamings to'date, and estimated future lost eamings. If equitablé | relref is. sought describe. the nature of the relief’)

Medical Malpractice. ) .

. ; , r
: ' i

i
!
t

L1 (rmore space is needed, check this box.and atiach a page d'esignat:edas Attachment 4b;) i

5. .Jury or nonjury trial : . i
"The party or parties isquest  [X] ajurytrial (] anonjurytrial.  (If iore than one party, provide. the:hame-of each party:

requesting a jury trial): ) o - ‘ i

On. issue of liability for Medical Malpractice. |

6. ‘Trial date: | |

2 i:[ The'trial hias beef set for (date); : ‘

b . No trial date has béen set: This case will be: ready for trial within; 12 months of the date of the. f ifing: of: the comptamt (rf
nof, expla/n) See attachment, s :

i
, !

. : |
c! Dates on which-partiesor attorneys will not be*available for. frial’ (specrfy ‘dates.and explain rgasons for unavarlabrlrty)

See attachment 6. c. . ‘
5 |
7.. ‘Estimated length.of trial |
The party orparties’es tlmate that the: tnal wnl take (check onej: ! j
‘a, [:] days (spec rfy number) } : ' i .
ib [T hours (short causes) (specify): ! ' ‘ -

8. “Trial representatron (to be answered for each party) : | ' [
“The party.or-parties:will be represented attrial [ X.] by the: attorney o party listed in'the caption L1 bythe followirig:

a  CAttorney: THOMAS B+ STILL, 'ESQ. 3 !
B: Fifrh:, , f I
‘¢ ~Address: ' j I
d. Telsphone iimber: | 1. Faxnumber: '
e. Etmail'address:: ' ‘gl Party-represented: f

E Additional:reprasentation is described:in Attachment 8.

9, :_Preference o ;
This case isentiled to preference ($pecifycode section): ;. o

10. Alternative dispute resolution: (ADR) o ]

a. ADR mformaho
the ADR mformatron package provrded by: the court under rule 3 221 for mformatron about the processes avatlable through the
court and commumty programs in this: case:

(1) For parties.represented by:caunsel; Counsel [x] has [ has not provided the' ADR mformatron package identified

m rule-3:221:t0 the client and reviewed ADR options with'the: chent ; |
(2) Foriself:repiesented parties: Party [ | has [ hasnot revrewed the ADR information: package identified in rule 3:221.

b.. Referral to judicial: arbltratlon or civil action mediation (if avarlable)

1] ‘This nvatter.is subJect to mandatory judicial arbitration under Code of Civil Procedure sectlon 114111 or to.civil action-
mediation tinder Code of Civil: Procedure section 1775 3 because the:amount'in controversy does not'éxceed the
statutory fimit.

(2) )[j Plaintiff elects to refer this case to: judrual arbitration and agrees 10 limit recovery.to-the. amount specified in-Code, of-
Civil Procedure section-1141.11. : !

3 l:f This* case'is'.exempt from: ;udlcral -arbitrationuriderfule 3.811 of the Califorhia Rules.of ‘Court of from ¢ivil action:
‘mediation under-Code of Civil Procedure section 1775 et seq (specrfy exemption): [

::cy;110 [Rev‘."JuhrVL' 2011} » § ' CASE M AN AGEMENT STATEMENT : | x “Pag,e 2of5




: » | ] ___CMA10
PLAINTIFF/PETITIONER: LATASHA NATLAH SPEARS, et al. § CASENUMBER: - | ‘ '

EEFEND‘ANTIRESP’QNDENT-:- FREDERICK S. ROSEN, M.D., et al. RG 15760730
: ! - ! 0

[ DT

10. ¢! Indicate the ADR'process 6r pracesses;that'the pady or partiesare wnlhng 1o participate:in,. have. agreed to; partlmpate in; or
/ ‘have already. partncupated in: (check all that app/y and pnowde the spegifi ed information): ‘

The party:or pames completmg Ifthe’ party or pames completing this-form in the case have. agreed to

this form are willing fo ' i —_pamcxpate in:or have already completed an ADR process or processes,

. partnmpate in‘the followmg ADR | indicate the status of the processes (attdch.a copy of the parties" ADR
processes (check all that apply) fstlpulatlon)

!
S Mediation sesswn not yet scheduled i
7 ‘ - Mediation sessuon scheduled for (date).’

{:} Agreed fo complete mediation by (date):

[ Mediation completedon (date), |

(1) Mediation

| [0 ‘settlemeitt conference not yet scheduled
(2) Settiement S - [ Settiement conferenice:scheduled for (date):

conference \ ' - [T Agreed to complete:settiement conferenc by (date):

- Settlement conference completed on: (date)

- Néltral’ evaluatlon not: yet scheduled L

- [) Neutral evaluatlon 'scheduled for (date)

(3) Neutral-evaiuation ] T
. - [ Agreed fo'comiplete eiitral evaluation by (date):

] Neutral evaluation completed on (dafe):

[ Judicial arbitration not yet scheduled |
Judicial-arbitration:scheduled for (date):
; Ag'r_e;ed"td.complétejUdiciel arbitration by (date)::
[ wuidicial arbitration completed on (date):|

(4). Nonbinding judicial T
-arbitration. ' '

: Private arb:itration"no't yetscheduled |

; - Private arb%tration scheduled for (date): | |
] | Agreed to: complete pnvate atbitration:b r(date):f
- Private: arbntratlon completed on (date): ;

(8). Binding privite’ | —
:arbitration .

\

D ADR: sessnon not.yet scheduled

l:] ADR: sesswn scheduled for (date): {
[ Agreed to: complete ADR session by (date):
[].ADR completed on:(date): I

(6). Other (specify): J

CASE MANAGEMENT STATEMENT
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PLAINTIFF/PETITIONER: LATASHA NATLAH SPEARS, et al. CASE NUMBER:

| DEFENDANT/RESPONDENT: FREDERICK S. ROSEN, M.D., et al.. RG 15760730

.. !
1. Insurance '

|
I
; o
a. X Insurance carrier; if any for pany fi hng this statement (name): Cooperat1v<= of Amerlcar% Physicians:
.

b. ‘Reservationofrights: __1Yes [x]No
. [] ‘Coverage issues wil. significantly affect resolution of this case (expl am)
{' !
|
12. Jurisdiction 7 |
Indicate any matters that- ‘may affectthe court's Jurisdiction or processmg of: thls case and describe the status.

[} Barikruptcy [ othir (specify): , '

|

Status; ‘ |
! i

{

I

13. Related cases, consolidation, and coordination.
a. E:] ‘There are’ companion,, underlying, orrelated cases: :
-(1) Name of case:

(2) Name of court: |

«(3): Case nurnber: ; . [

o 4 Status: i . |

[T Additional:cases are.described in Attachiment 13a. ! !

b [ Amotiorito 7] ‘consolidate. [ coordinate  will befiled by (name panty): |

: I

14, ‘Bifurcation:
X ] The party or: panles imend o ﬁle a motlon for an‘order b;furcatmg. sevenng, or: coordmatmg the followmg issues orcauses’ of

action (speC/fy moving. party, type of motlon and reasons); : |
| ) I

l
|
i .

15, ‘Other inotions - 1
[ ]Tne party:OF parties: expect to file:the:following motions before trial (specify moving: party; type of.motion,-and.issues):
. o |
See attached Defendant's Joint Case fManaggr‘ge‘;i_tf:; Plan:

|
{
|

16 Dlscovery : o .
a. [__] The patyor, parties have completed all discovery. ; |
b. [ The foliowirig discovery:will be completed by the date specified (describe all anticipated discovery):

Party Description j Date

|
1 ‘ G
1 '
i I
[ i
Seé dattachHed Deéfendant. '8 Jomt ;
‘Case Management Plan. ,
|

|

i

[ '
l

| .

i

c. {:] The followmg dlsoovery issues; mcludmg issues regardmg the dlscovery of electromcally stored unformatlon are
I

i
! { )
Seé attached Deféendant's Jo:.nt Cease Manageme‘ t Plan.

I
i |
) i
. |
i

CM-110 [Rev:Jy 1. 2011) CASE MANAGEMENT STATEMENT
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CM-110

PLAINTIFFIPETITIONER: LATASHA NAILAH SPEARS; et al. | ‘CASE NUMBER:

DEFENDANT/RESPONDENT: FREDERICK §. ROSEN, M.D.; et al. RG 15760730,

¢

47.. Economic: htlgatlon
a. [ ] Thisisa llmlte-d civil case (i.€., the amount.demanded is:$25,000 or Iess) and the economic htlgatton procedures in Code;
of Civil Procedure secttons 90—98 will-apply to thls case. - j
. [] This is a limited civil case:and a'motion to withdraw. the case from the economrc tmgatton procedures or for’ addltlonal
discovery: will be filed (rf checked exp/arn specrﬁcally why: economlc Imgatfon procedures relatrng to: discovery or tnal
shouldnat: apply-to: this: case):

[

! ’ |

-, ‘he party or part|es request ‘that the- followmg addmonal ‘matters be corisidered or determined atithe case management

.conference; {spe( ify): i

) i i

See attached Defendant's Joint |Case Management Plan;

19. ‘Meet'and confer

‘a ﬁ The party or parties:have met and. conferred-with all parttes on all: sub]ects requrred by rule 3. 724 of the Cahforma Rules
of Court: (lf not‘ explam) ’ , i [
' |
Meet: '82. Confer is on‘go'i ng.
t

b After meetmg :and: conferring;as required: by: rule:3:724:of the-California: Rules of Court the: parties agree on the followmg
(specify); i

i

1
|
{
i
I
1
I

i
|
20. Totalinumberof pages attached (if:any): 43 _ : !

am completely famrllar wit 'hts case andwill be futty prepared to'discuss the status of dtscovery and altemattve ‘dispute’i resolutlon _
as:well as'other issues raised: by thiss statement and will possess the authonty to enter into: sttpulattons onthesesissues atthe ttme of
the case management con ference tnctudlng the:written. authority of the party where requnred i ‘

1
Daie:March / . 2018 ‘

|

|
[
[
P
|

T

THOMAS E. STTLL , | 4
{TYPE'OR PRINT NAME): '

" (SIGRATURE.OF PARTY.OR ATTORNEY)
. I

{TYPEOR PRINTAAME] | | (SIGNATURE OF PARTY ORATIORNEY)
h ! yers s . NI
[_1 |Additional signatures are-attached:

'
'
1
i
|
t
|
|
1
i
(
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Law Offices of

28

HINSHAW, MARSH,

{8TILL &' HINSHAW
‘A Pnnnefshcp

12901 Saratoga Avenuo:
Saraloge, CA eso7o

(408) 851-6500

|| JENNIFER STILL, ESQ. (SBN 38347)

| Attorneys-for Defendant
| FREDERICK S. ROSEN, M:D,

N T B - R V R A

: o]
| LATASHA NAILAH SPEARS WINKFIELD; | No.. RG15760730.
| MARVIN WINKFIELD; SANDRA 1 o
| GHATMAN; ANDJAHI MCMATH, A~ ‘ASSIGNED:FOR ALL PURPOSES TO:
| MINOR, BY AND THROUGH HER | JUDGE STEVEN PULIDO-DEPT 517

| GUARDIAN AD: LITEM, LATASHA NAILAH |
| SPEARS WINKFIELD, ' «DEF ENDANTS’ JOINT CASE.

| OAKLAND); MILTON MCMATH, A | o
.|| NOMINAL DEFENDANT, AND DOES 1 | | !
| THROUGH 100, f

|

1
’ i .
. 5 !

. |
|
. . : |
. ' ]
! |

! y

THOMASE. STILL ESQ. (SBN 127065) !

HINSHAW, MARSH, STILL & HINSHAW, LLP
12901 SARATOGA AVENUE |
SARATOGA, CALIFORNIA 95070 |
Phone::(408) 8616500 :

Fax: (408)257-6645

| Email: tshll@hmshaw-law com

Email: lstlll@hmshaw law.com ' K |
o ,
|

(Additional Counsel Listed After Captionj - . |

SUPERIOR COURT OF CALIFORNIA, COUNTY OF ALAMEDA
o : [ ,

b
i .

.
|

i MANAGEMENT ]PLAN
Plaintiff, C |

| v o « _‘Date March 16,2018

l
.

I iTlme 2:30 pim::

| FREDERICK'S, ROSEN, M.D.; UCSF | Depti 517

NIOFF:CHILDREN"S HOSPITAL e
OAKLAND (FORMERLY CHILDREN’S ».QOmpla;pt;Flle'd: March 3, 2015
HOSPITAL & RESEARCH CENTER OF | &Patei'of Trial:  Noneiset

Defendaiits. : B !

| DEFENDANTS™ JOINT CASE MANAGEMENT PLAN

No.RGI5760730
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STILL & HINSHAW

A Parnefship

2801, Sarntoga Avenue

(408) 8818500

. Snroloca CA 95070

LlawOfficesof . |
HINSHAW,; MARSH,

RICHARD D, CARROLL, ESQ. (SBN 116913)

DAVID PRUETT (SBN 155849)
CARROL, KELLY, TROTTER, FRANZEN

MCBRIDE & PEABODY
111 West Océan Boulevard, 14® Floor

Post Office Box 22636,

Long Beach, €A 90801-5636

Phone: (562)432-5855

Fax: (62)432-8785

'A"tt(’)‘rneys for. Defendant

UCSF BENIOFF CHILDREN’S HOSPITAL
GAKLAND

| THOMAS J: DOYLE, ESQ. (SBN 114485)
SCHUERING ZIMMERMAN & DOYLE, LLP
{400- University Avenue

Sacramento, CA 958256502

| Phone: (916).567-0400
“||Fax:  (916).567-0400
| Email: tjd@szs.com-

| Attorneys:for Defendant

SCOTTE. MURRAY ESQ (SBN 104741)
DONNELLY NELSON DEPOLO &: MURRAY
| A Professional Corporatlon
1 201 North Civic Drive, Suite 239

‘Walnut-Creek; CA.94596-3879.

Phone (925)2 7-8181
(925)287-8188

:Emalll SMurray'@DNDMLawyers:com

Attorneys for'Defendant.

| JAMES PATRICK HOWARD; M.D.

| ROBERT HODGES, ESQ. (SBN 95033)
MCNAMARA NEY BEATTY SLATTERY

BORGES & AMBACHER LLP

{1211 Newell. Avenue;#2

‘Walnut: Creek -CA:94596-5238
Phone (925) 939:5330

||Fax:  (925) 939-0203

Email: Robert.Hodges@McNamaralaw, com

‘ ‘Attorneys-for Defendant
|ROBERT M. WESMAN M.D.

2

DEFENDANTS' JOINT CASE MANAGEMENT PLAN

‘No. RG15760730|
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Caw Otficos of |
HINSHAW, MARSH,
STILL & HINSHAW
APannership
12901'S3131003 Averue
Sacatoga; CA 35070,
[408) 8546500 ©

| status conference forMarch. 16, 2018, for the purpose:

‘ amsmg from plaintiffs’ claim that Jahi McMath may recover: personal injury. damages because she no

' confcn ed on a Case Management Plan.. To. famhtatc thc ‘discussion and the: potentlal ndrrowmg of
|issues, defendantsjointly prepared and-submit the atta’lched “Defendantsv ] omt,CaseManagemen,t

| Plan.” | ‘

| Dated: March 1, 2018 ~ HINSHAW, MARSH, STILL & HINSHAW, LLP

| Dated:March 1, 2018 . CARROLGKELLY: TROTTER "FRANZEN; MCBRIDE;

|| Dated:March 1,2018 ‘ SCHUERlING ZIMMERMAN & DOYLE, LLP

| DEFENDANTS” JOINT CASE MANAGEMENT PLAN T No.RGI5760730|

° e

- At the Case Management Conference on D_ecer“nbcr; 19,2017, the:Court scheduled 4 special

of addressing the case management issues

longcr fulfills the standard brain death criteria. | |

In anticipation of the special status conlerence| counsel for the five defendants metand

l

Meet and confer effoits are.ongoing with plaintiffs’ counsel,
!
4o

i?f-;Attomcys for Dcfcndant
,FREDERICK S. ROSEN M. D

& PEABODY

By: _

RICHARD D. CARROLL
DAVID PRUETT

4Attomeys for Defendant |
'UCSF BENIOFF CHILDREN S HOSPITAL |
_C’)AKLAND :

k
| :
I

MAS DOYLE / .)
SARAH GOSLING —

Attomeys for Defendant
ALICIA HERRERA, M. D].

By:

N
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Dated: March 1,2018 : D;ONNEL-LiY NELSON DEPOLO & MURRAY

SONJA DAHL

Attorncys for Defendant i :
JAMES. PATRICK HOWARD MD.
\

Dated: March 1, 2018 © . MCNAMARA NEY BEATTY: SLATTERY BORGES &
’ AMBACHER, LLP
/ . t

By . |

" ROBERT HODGES ;
Attomeys for Defendant: [
ROBERTM WESMAN MD.

Law OMcos of
HINSHAW, MARSH,’
STILL & HINSHAW
A Pannorship

12001 Samioga Avanw
Sarntogs, CA 05070
{408} 381-8500

i
y

|
!
|
|
|
I
|
I
t
|
!
|
|
:
|
|
|
i

. |
DEFENDANTS” JOINT CASE MANAGEMENT PLAN

No. RG15760730




L~ SUMMARY OF CASE

e e

DEFENDANTS® OINT CASE MANAGEMENT PLAN |
|

A. The Death Determmatlons and The Probate Proceedmgs (Case No. RPl 3-707598)

A total of three brain death exammatlons have been performed on Jahi McMath since her ¢ardiac

" arrest on December 10,2013, All three brain death exammatlons were performed.in. accord with

jt4

' 10/8/14 Case Management Order from Judge Grillo. ) i |

accepted medical standards set forth in the Guidelines for the Determination of Bran'l Deathin

Infants and Clnldren AllL three examinations found ket to be btain dead. ]

‘Plaintiffs mvol« ed the jurisdiction; of the Supenor Court.to challenge the bram death | |

determination, pursuant to Dorityv: Superior Court (1983) 145 Cal.App.3d 273, 280 Judge
Grillo’s:order’ explams that per Dorzty, the Jur1sdlctlon of the Court can.be invoked- 10 M
establlsh a‘mistake was made in the brain death determmatlon of (2) the: dlagn051s vdas not made
in accord with accepted medical stafidards. (Sec Ex. A, Judge Grillo’s Amended. Order Deriying
the Petition, p. 9, cmng Dorityv:-Superior Court (1983) 145 Cal. .App:3d.273, 280. ) To provide
the: Court assistance in evaluating the claims and evidence, Judge Grillo engaged by: a courts

: appomted expert, Paul Fisher, M.D., the Chief of Child Neurology at Stanford Unlversﬁy and:

Lucile, Packard Children’s Hospltal . {

On December 23, _2013 Dr, Flsher perforrned a braln death: exammatlon of McMathf Dr. Fisher .
found that McMath miet the accepted neurologlc criteria for \bram death. Mrs. kaﬁeld’
attorney, Chris Dolan, stlpulated that Dr. Fisher conducted hxs brain death exammatlon and made
his brain death- diagnosis in accord with the accepted- medlcal standards in the Guidelines for the
Determination of Brain Death in'Infants and Children, (See Ex A, Grillo’s Amended Order,;. PP~
6- 7. ).On.December 24, 2013, Judge: Gnllo ruled that there v‘vas clear-and convineing ¢ ev1dence
that Jahi McMiath had sufféred brain. death anid:was deceased as’ deﬁned by Health: and Safety

Code sectlons 71-80 and 7181. A death certlﬁcate was 1ssued
l

In September, 2014 plamtlffs emailed'the Court concerning a potential challenge:to the previous. .
bram death.determination. On’ October 1,2014 plalntlffs ﬁled a:petition contending they had
‘new: ev1dence ‘thiat showed McMath was not brain dead. Judge Grillo re-appointedDs. Fisher
as the‘Court’s independent expert. ‘On October6, 2014, Dr. Fisher reported that McMath was
brain-dead and the materials presented by plaintiffs failed fo meet the accepted: neurc%logic
criteria for evaluating brain death. Thereafter, plaintiffs dismissed their petmon (See Ex: B,

/

B The Personal Injury and Wrongful Death Action , ' i‘
On March 3,2015, plamtlffs filed a medical malpractice actlon arising:out-of the medlcal care
and treatnent prov1ded to Jahi McMath at Children’s Hosp1tal of Oakland. Plamuffs complaint
alleges two inconsistent cause-of action: a claim for wrongful death brought by the alleged heirs
of a deceased Jahi McMath, and a: claim for. personal injury brought by an alive JahiiMcMath:




. trigger the:change of circumstances exception to' apphcatron of collateral estoppel;FThe court

In support-of the: personal injury cause of action, plamtlﬁ's allege in their First Amerided
Complamt that:there has been ¢ changed circumstances” since’J ahi McMath’s declaration of
death:. Plaintiffs alleged that, based on evaluation of a pediatric neurologist (Dr: ‘Shewmon), Jalii
MeMath “no longer fulfills the standard brain death cnterlm on account of her ability to
specifically respotid to-stimuli.” |

. _ | !

1.  Deféndants’ Demurrer to the Personal Injury Clair |

| |
Defendants:demurred to the claim for personal injuries on the grounds that-Jahi McMathis
legally. decease d, and the doctrines of res judicata-and collaterally estoppel prevent plamtlffs
from: re-lltlgatmg ‘thie issue of Jahi:McMath's death. On March 14,2016, the coutt overruled thé
demurrer. on the grounds that plaintiffs have alleged. they-have discovered:new facts:sufficient to

determined that although:collateral estoppel may ultrmatelylbar plaintiffs:from re-
issue of whether McMath is dead, the court found that a “more: developed factual record may
be necessary to deterinitie whether the: changed c1rcumstances exception precludes apphcatlon of
the:doctrine of collateral estoppel. (See Ex. C,3/14/16 Order: Demurrer-and Motlon to Strike
Complaint; p. 2:) | 1
. t
Thereafter defendaiits petitionéd the First Appellate Dlstnct to issue«a writ of mandate “The:
appellate’ court denied the petition stating: "Because the tnal court found the record’ at the
pleading'stage was madequate fora collateral-estoppel determlnatlon and ‘may require a more:
developed factual record,’ we conclude; under the crrcumstances that this matter should not’be

-I‘CSOlVCdE at the: pleadmg stage." (See Ex. D, 1/ 12/16 Order from the Court of Appeal Summanly

Denylng the Petition for Writ.of Mandate.), ' |

l |
2. Defendants’ Motion for Summary Adjudication of the Personal

Injury:Claim . | o
On-March 23, 201 7, deferidants filed a motion for summaryl adjudication of the cause of action
for personal 1n1ur1es on the grounds that Jahi McMath lacks. standmg because she: was declared
deceased.in‘accord with California law. Defendants submltted the declarations of two brain ‘
death experts: who attésted that the only accepted neurologrca] critéria for assessmg Jahi
McMath's brain function is.an-ékamination performed in accordance with the: accepted medical
standards that are set forth in the Guidelines. Although plamtlffs admitted in'a sworniresponse to:
a request for admission: that ‘the Guidelines are the applrcable criteria:for the determination of i
brain death in‘a.child such as Jahi McMath 10 such bram death exam has been: performed on '
Tahi McMath since. Judge Grillo tuled she was brain dead and decedsed.

| On. September 5, 2017, the court issued‘its ruling denying the motion for summary- adjudrcatron

The court agreed that: defendantsestablished that the determmatron of‘brain death was madein
accord-with accepted: medical standards. However, the court found that“there:is:a tnable issue
of fact 4s'to whether McMath currently satisfies the statutory definition of "dead"™ under Health,
&:Safety Cod€§ T 80(a), orat:least as:to whether a subsequent examination in accordance
with: accepted medical standards is warranted under the c1rcumstances 7 EIAT the very'least a
triable issueexists asto whether there are changed. circumstances pertaining to MéMaith's

|
|
|
|
|
|



standards;” (Emphasis added.)

L L

l

|
condition'so:as to-warrant:a subsequent determination in accordance with: accep'ted medical

I

|

|

‘3. Plaiitiffs’ Position After Defeating the Motlon for Summary
‘ Adjudication | !

‘Since the court’s rulrng on the. MSA plaintiffs have:changed tactics. They are no longer _

contendmg that McMath fio-longer fulfils the accepted medrcal standards. On December 22,

2017, plaintiffs filed a motion to bifurcate wherein it was represented that “it is more likely than.
not that” Jahi would fail a brain death examination performed in accord with the Guidelines:
:Plaintiffs-’ new theory is that the neurologic criteria for brain death in.'the-!C'ruidelines%are:uﬂa:w“efdj..I

' I

.In addition, plmnttffs refuse to.cGhsent to,a brain death re-exammatron In January’ 201 8,

ip laintiffs’ attomey represented to defense counsel that he wrll object to'a brain death
examination “given.the grave risk that disconnecting Jahi: from the respnator will-cause
metabolic acidosis and. cardiac arrhythmia or arfest. . Theltest is, i my opifion, v1olatrve of
CCP 2032.22( (a)(l) o |- |

|

Defendants-are unable {0 obtain venﬁable, competent and. dbjectwe evidence of McMath’

current brain:function, The:most recent medical testing of M¢cMath was performed at

:Umversrty Hospltal of *September 26, 2014. This testing demonstrated that she has rllo eléctrical
brain activity, no blood: flow to her bram, and 1o c¢erebral mechamsm to hear sound All'of the

materialsrelied on by plaintiffs are very old: The'most recent video: recordingwas taken nearly:

two years: ago; The: only medical record of vaginal bleedmg was in August:2014: and September
:2014 over three years ago. ‘What evidence, if' any, do plaintiffs have that’ demonstrates Jahi
'McMath’s brain fufiction’ today‘7 |

i

|
IL.  CASE MANAGEMENT ISSUES AND CASE MANAGEMENT PLAN |

/|

- This case presents a:numbet: of issues’ requrrmg resolutlon in. advance-of trial ofa. purported

personal injury: claim ot-a wrongful death claimn: ; A |
1. Does;Jahi:McMath have standing to.assert a claim for personalinjury? !
2. Does this Court: have Junsdletlon to'hear a challenge to the-previous brain: death

determination?” !

3. " Is Jahi McMath collaterally estopped from challengmg the Judrcral determination of brain " .

death, made by.J udge:Grillo in December 201 4, res’ultmg in‘a final Judgment in.January
20147

4, If plamtrff is relylng upon changed circiimstances as an e‘(ceptlon to collateral estoppel,
what'do theynieed to prove? l

5. Will this Court.be conducting pre-trial Evidence Code section 402 hearings regardmg the:

anticipated expert testimony concerning- bram death? I
[ .

o In overrulmg the demurrer Judge Freedman noted in'hi§’ Order “The court is:not: persuaded by CHO’s
argument that Plaintiffs.are-“improperly asking thiscourt ora Jury to reject the accepted medical

standards iised to determine.irrévérsible brain death.” (3/ 1%/ 16 Order: Demurfer and Motton 10 Strike.
Complamt p. 3, Ex..C) l




I

Since J udge. F reedman The Court of Appeal and thls Court have indicated that. evxdence may be
requited to' evaluafe the numerous issues presented.in this case related to'the issue: of whether
plaintiff is brain dead, defendants propose the following schedule for discovery related:solely to
‘ the brain-death issue (most:of which-will be‘taken-outside of California).-
|

[

| _ | Written Discovery/Motions to Compel | Ongoing. Meeting and 'July 1 2018
' ~conferring: w1th counsel |
i Depositions.of Brain Death-Examining | Coordmat_mg_ available dates illﬁlyitﬁﬁ'gﬁs’tf-QO'lS B
| Doctors: with the:doctors
| -Paiil Fishet, M.D. ‘
-Robin Shanahan, M.D. . s
<Robert:Heidersbach, M.D. N RN j :
PMK Depositions re: Video Recordings | Will. meetand confer with '«August September |
taken:of Jahi McMath. | counisel prior to serving notice | 2018 :
Depositionof Latasha Winkfield _ “To be'ioticed September2018
‘Deposition.of Sandra Chatman, | To benoticed Septembei 2018
| Deposition of Marvin Winkfield Will coordinate with cotinsel. | September 2018
Deposition of Dr. Shewmon | Noticed. Meeting and October 2018
- conferring’ w1th counsel to !
. . coordinate date ‘
Depositions.of Doctors in New Jersey: | Coordinating available dates ;October-
 =Siva P. Jonna;M:D; ‘with;the:doctors | November2018
-Chnstoph Ohgemach M.D. ‘ B ;
-Tiong The, M.D. |
- Bhavani Chalikonda.
-Laurie Sanchez, M.D. . |
-Jayoung ak, M.D. i ;
-Alieta Eck; M D, | 1
‘Brain Déathi Exam of Jahi McMath: Mecting anq conferring'with ~ |"TBD
counsel - | ]
Designatior:of Brain Death Experts ! | December2018. |
Depositions-of Designated Brain Death - | January-February
?Experts » o 2019 ,
‘Filing of Motlons re; Brain Death Issues ' | April 20,19
Hearing re: Brain, Death Issues o 1.May 2019,

ﬁ_D’é‘féndéﬁtsaré’cbmmend this Case Managemerit Plan as-a
brain death issue. Thereafter, the parties will be.in‘a posit

means to focus the discovery upon:the
ion to-address the many: outstandmg

legal issues: It is-also anticipated that after this dlscovery\ is completed the parties: w1ll beina
better-position to recommend a comprehenswe trial management plan to this Court mcludmg the
potential forbifurcation of issues that will help to streamlme the-case'to insure the'parties. know
well in advance of trial whether they are preparing fora personal injury or wrongful death clalm

and the standards applicable to the claims.
|

|
! 4
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: CHILDRBN’S HOSPITAL OAKLAND Dl'
3
‘ mclusxve
14

15 |

17 |}

‘SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN.AND.FOR THE COUNTY OF ALAMEDA
' ) | ,7

|

McMath, a:minor

Petitioner,.

,Respondents«

[ ATASIA WINKFIELD, fhe Mother of Jahi

_ csse:m RP13—707598

'AMBNDED* ORDER (l) DENYING
PETITION F OR MEDICAL TREA'I’MENT
IAND.2) GRANTING INPART
{APPLICATION TO. SEAL PORTIONS OF
RECORD

'Date December 23 2013

|
|
i
|
i
I

18 -
50 || petitioner to'seal cariie on for hearing on Decsmber 23:and 24,2013, it Department 31 of this
21

23 || minor, is DENIED and (2) the mition of petitionet to seal is GRANTED IN PART.
24 |} | |
1] ¥Thie court amends the Order of 12/26/13 to correct typographlcal ertors and address several

factual comections. requested by.counsel. Thete are no subst
285

|

‘The Pefition of Latasha WinKfield as iithe of Jahi' McMath, a mingt, and the mbtio of |

Court; the Honorable Evelio Grills présiding. 'A‘f’téffébnsidcﬁfati’ah;of';t‘he-bf,i'eiﬁﬁg_axfd.mq

argument, IT IS ORDERED: (1) the Petition of LatéSﬁa‘Wil%l&ielde as mother of JahiéMcMath, al

i

antive changes from the pnor order :




(

10
1

12

13

14

15

16

18,
20 || ntetvention for Jahi, because she was deceased as the result of an ifreversible cessation iof\a'll
2L
22::

23

25

26°

{{ ventilator at CHO.

PROCEDURAL AND FACTUAL BACKGROUND! |
. 'Oﬁ‘fﬁecemmr‘?) 2013; Jahi‘McMaﬁi,"a‘ thirteen "y‘ear old child, had a: tonsxllectoniy

perfomed at Children’s: Hospltal of Oakland (“CHO”) Following the tonsxllectomy Ji ahT began

Alto bleed,proﬁxsely from ler mouth and nose, and within a matter of minutes, went into cardiac

) at;‘est:and Iﬁpsed into.a coma; . As of December 26, 2013, Jahi is_curgcntly being maintained ona |

On ‘December 20; 2013 ‘Latasha kaﬂeld, the mother of Jahi McMath filed a: venﬁed

. |
1| petition and ex pa,rte. apphca,tioniwith’,the court puirsuant to, Probate"Co‘de»‘séétion‘3200r’etrseq, and

4600 et 5eq;, seeking an order (1) authorizing the petitioner (Jahi’s mother) t6 miake méd;icalfcarg

Jife s support from Jahi. (Probate Code sections 3201,4766,4770.) The court set the appllxcatxon

for hearing at 1:30'p.m. o December 20,2013, in Department 31,and requested respondent

CHO to ‘submit writter opposmon o pctmoner §-ex parte:application.

On Decembev_r;z_o,- 2013; the‘court héard Petitioner’s application in Department 31..

Chnstopher B.Dolan appeared for the petitioner and Douglas C. Straus appeared for respondent;
17
" CHO Atthe hearing, respondcnt CHO submitted its opposition papers-and argued that
18 ¢

| . "y
respondenit CHO had np;_d:_uty to continue mechanical ventilation or any Other-medical

‘ﬁmotwms of her entire bram ‘inchiding her brain: steim: (Health & Safety Code section 7180 ) In

support ofits posmon, respondent submitted the physnczan declaranons of Robert chdersbach

5

” } Duete the conﬂuence of fcts concemmg the medical records of a minor and the pubhcxty that:

|| accompanied this case, the. parties presented many. of their arguments tothe courtin chaﬁlbers T
||/and supported those argimenits witi offers of proof. ‘The court has attempted in this order to

|
prcserve»d in-court filings and transcribed hearings.

zf

decisions for Jahi; and (2) for an-injunction under to prohibit respondent CHO from with‘holding

reflect and address all the issués raised in the case even'if they were not formally presented and |

|
|
I
|
|
|
I
[




12

14 whether the two examining physicians were affiliated with- CHO:* Respondent’s: counscl.
: { g pny! v _ s

S | N e L g i g
_;cr,jtqri“a,fo_r'indcpmdcncesunder-Heglth_an‘dSafegy'Code_s}ectioh7181{,j_andzthiis:iintéwe‘,ntion’;by

17 _ . ‘ :
lthe court was neither warrantes Ror authorized by law In efféét, recponident’s cotinsel argued.

18

20

21
would be futile. Theré dre; specxf ic statutory’ rcqunrements!for dealmg with the remains! iof

22 deceased | persons (Health-and Safety Code section 7000

23
24
: 25

26

eER |

MD, Sharon Williams, MD; and RobinShanahan; MD, Dr. Heidersbach and Dr, Shanaban were.

the examiining physicians who determined Jahi’s medical statts; i., brain dead, Tho physician

declarations; read together, unequivocally stated that Jahi was considered brain.dead i
. } |

accordance:with accepted medical standzrds, and that ‘ihcr'c‘wasnomcdical’hbsSibilityi?that Jahi's
medical condition was reversible, or that she would recover from het present condxtlon, and that

there was no medical Justlﬁcatlon to provxde further med:cal intervention. Stated more' plamly,

| CHO argued that Jahi was legally dead, as defined bny,eaI.t,h and Safety Code section ,71_80.; and
; b

7 181, and'that neiﬁler.,l’;x;éba'te vCodegsectiOn‘s-'3_20_0_"_6?-"460? 6t séq. authorized medical t:rgaﬁnem,

16 Alof Ie,gp,_lly:dt‘:adpers(m;l';‘.z  Petitiorier responded with aniecdotal evidence regarding Jahi’s \

1 : "ojo_r'_xd]ifijt_m, and gtatcdithat’I ahi was:responsivé to hér ﬁidthller"s'i{_\ierbal"s'ﬁfﬁhlétid‘x@',.hhcf tophysxcal

touchmg of her feet. i ) | i

;Dunng oral argument on December 20, 2013, the court asked sespondent's counsel

responded that Drs.. Heidersbach, and Shanahian did-not:work for CHO, that each satisfied the:

| .

50 vthat the court did not bave Junsdnctwn to eview thie physi ioians’ diagriosis of brain death beoause,

| would appear tobe: selfewdent that wheie legal’ death has: occurred .onie cannot mvoke the:
provisions of Pfobate Code sections '3200.a1id:4600 to appoint a ‘guardian to make, ealth care:

decisions 6 behialf of a deceased person;.iie., aperson for whom additionaledical treatment |

etseq ) Thei issue presented by the
fpetmoner ini'the instant mattet was more: complex: whether the petitioner’s daughter was entitled.|
to medical treatment in the:forin of life stpport. (nutritxon,‘ intravenous ﬁmds vcntxlahor brcathmg ;
suppcrt, etc.) because her danghter was not legally dead. The issies in this case as presented by |
the petitioner niccessarily required the court to reach the threshold issue of whether petmoner’ :
daughter was legally dead. '

3 Healthand Safety Code section 7181 states: that a dlagnosns of brain-death: reqmres
confirmation bya. second, independent physician..

3

~
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10

11
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15
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17

18
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22
i34

25

ze

) “Oakieimﬁ:;""z(Hé'ide'rs'bac'h Dec., Para 1; Shaniahan Dec, para 1)

g /| consent tothe process bccause-he:stated‘thattconsentccouldt]bc‘ interpreted that the independent

‘support

than pubhcal]y describing the outcome of the surgery as "catastrophlo "

° e

two:independent physicians had-made the determination i compliance with Health and Safety

’ |

|{Code séction 7180 and 7181, On further questioning by the:court, however, respoqdent!sj counsel.

|| concedzd that both Drs, Heidersbach and Shanshan maint'éiinad ‘hospital privileges thh(IZHO
||The declarations subrmitted by Drs: Heidersbach; and Shanahan both sef:describe their status as
|1 #a member in good standing of the medical staff of Children’s Hospital & Resgarch Center at

B 3
’ :

‘Because Health and-Safety Code section 7181 feq&ifes‘conﬁnnation of bra‘in death by‘an

; mdependent physmxan (but does not deﬁne or otherwise:set'a standard for detenmnmg |
‘ .'mdependence), the.court. determmed that, on theunique facts of this case, “the independent

’ »ses:ond;opmxou:-requn'ed.by,-=sectxon"7181vshould-be:provxdec}liby:ajphysicmn;who hadno! -

affiliation with CHO: The court ordered the parties to mget«iq,nd co:;fer to select a physician.

|

unaffiliated with CHO to provide the second independent opinion ;‘»re_,quired‘ibjléleal‘t‘h,jq:;j’d;‘Safgtx

:Coda sections 7180 and7181. The parties met-and conferred during a break in the haa;;iﬁgfandi
CHO presented the court with the names of five physicians affiliated with the University of
| Califomia San Francisco Medical School. Petitioner did not provide the names ofapy‘[]icénseﬁ?

Califorsia phiyisicians as proposed independent expérts. Counsel for Jahi stated he could ot

20 | hysician hen Gould maké  pronouacment of deaththat viould authorize terminiion of

* The umque facts of thls &asé includé the fact ofboth, aﬁiaint physicians bcmg members ofthe

CHO medical staff; the complete absence from the record of ‘any information from which the

ccourticould determine whether the physician:providing the: second opinion: was ‘an "mdcpcndent

physician -within the meaning of Health and Safety Code sectxon 7181, and the facts and-

circumstances: surroundmg Jahi’s treatment while under the care.of CHO, i.e., 1mmed1atc and

dramatic death following a routine surgical procedure (2 tonslllectomy) ‘with vn'tually no:

information surrounding the cireumstances of her trcaunent and'death provided by CHO other -

A

4




12
13

v M p[ace of the'UCSF: physicianis; CHO’s counsel offered the: appointiment of Paul Flsher MD the

PR ;Ch_x_emf. Child Neurology for the Stanford University Sehool of Medicine, as the -Ph¥$1°!§“=-‘°’

|1 provide the second; indeperident physician’s 6Pinionfpﬁr"siﬁ!mt;_tQ.He"alth.;aﬂd« Safety Code section:
117181, Petitioner- opposed the process but coriceded that if the process would go forward that Dr:
18: ’ ' !

i1y

20

22

231 7181, physician: Pursuant to that order, Dr. Fisher gxamme.d Jahi the aflernoon of December 23,

24 112013, The court also continued the hearing to Decernber 24, 2013; t6 receive D, Fisher's report
25 | 3

26;

{[opinion required by section 7181.

11 .f i

!
By order dated December 20, 2013, the court temporarily restrained CHO from changing

Jahi’s level of medial support. The order stated'in nan:’“Réspond‘em CHOyits agets, -
annplogees,servants and independent contractots are ordered o Contnie to frovide Jahi MoMath.
‘With the treatrient and support which is curiently béing provided as per the cament medications

+{|and physicians:orders until further order of the.court.” The order-also:continued the hearing to
Monday, December 23, 2013, and directed CHO to contact the UCSF physicians to determine

|| whether any.of them was available to examine Jahi and to pro.viﬁ:.i.e:the‘;s_q_c_pnd;i’r_ldcpendéfnt,_-

On MbndayuDecemBer‘zii' 9013, the court reconvened thefheafi'rig’ At‘ﬂie"heariﬁg',

':second gection 7181 opinion:on the ddvice of counsel, as pendmg.'merger discussioris, between

'UCSF arid CHO could taise ooncerns regardmg the’ mdependence of the: UCSF physxclans In

|| Bisher was qualified. During the December 23 hearing; pefitioner’s couinsel also fequested that
i Y
Peal A. Byrme, MD beallowed-to examine Jabi and provide a second section 7181 opinion, or

;altcmahvely, 10 provide expert testimony:at the hearing,

By order dated December 23; 2013, the.court appomted Dr, Fisher as the mdependent "

|

and testimony from 2 CHO physician (Dr. Shanahan) who first détermined that Jabi was brain
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26

- {with'and entered into evidence 'Dr..Shanahan?s‘and:Dr.‘FlsheT?s examination notes, as well-as

|
‘opening statement and counsel for petitioner in ¢ross-exdmination questioned Di. Fisher about-

:d'ead, .as of December 11, 2013, By separate order dated December 23, 2013, the cop_r’t_'{extjpnded

the festrainiing order through December 30, 2013, or such other date a5 the court might later

determine.

On'December 24, 2013, this court, during closed and public sessions, recsived téstfimaﬁ:y-

{from Dr. Shanahan and Dr. Fisher. :Dnrin_g}thefbbursémofthe_ll'iearings.,: the court was pxe;gxijit’cd

: ;accamem_s‘fsje_tﬁﬁgif‘o’r’tﬁztht,'stand'afassfo:-'dete'minihgsbfain,a:eath,iin;in‘fant’stapdv.cﬁ‘ildrgn,,:(;see,@
{{ &:8+ Exhibit 1 (Dr. Fisher’s examination notes); Exhibit2 (Guidélines for Determination of

|| Brain:Death it Infants and Children: AnUpdate:of the-1987 Task Force Recommendation,
. ; : ;

Courb; Exhibit 3 (Pediatrics, Official Joumal of theAmerican Academy of Pediatrics, Augist
28, 2011, Guidelines for Determination of Brain Death in Infants and Children: An Updste of the

’.:_

1987 Task Force Recommendation); Exhibit 4 (Table 3 of Exhibit 3); Exhibit'5 (Checkist,

Brain Déath Examination for Infints 41d Children); Exhibit 6 (Shamahen Declaration filed

12/20/13), and Bxhibit 7 (Consultatxon and‘Examination: notes of Robm Shanahan MD:dated

121 1/20'13) The ¢ourt provided Petitioner’s counsel the: opportumty to.cross examine both Dr.

|| Pisheriand Dr. Shanahan. . ' I
181

Dr. Fisher iiitially testified in a clased sessici. Dr. Fishor’s wiritten‘report servedias his

theaccepted medical standards for determif;ii;ng}ﬁiaiﬁ,aesiﬁ-ih miﬁoi‘s',fhis}phySiba'lséxemihétion.:

« _ccuns_glf;s,t_lpulatgd-t,ha; Dr. Fzsher:corxducted the'brain death examination-and-made his f.lizjain

I

£ The'oouit alSo received and considered the vnta curricula-of Dr; Fisher and Dr. Byrne, To ‘
providea. complete record, the court on its 6wit motion. angments the record to include those two
décuments as Exhibits 8 and 9. i ’,
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: fo[lowmg, Dr. Fxsher opined that Jahi was brain dead unde

|| éxamine Dr, Shanahan.

accepted medical standards..

‘brief recess: and then demed the.petition‘and dissolved the

death diagnosis in accord with accepted medical standards:

In the open session immediately

r accepted medical staﬁd&fd’s;:

Dr. Shanahan then testified in'a closed session. Dr: Shanahai testified 4540 the accepted

: medlc al. standards for determming brain death i mifors, the exammatxon of Jahi that she

1 _
_condu.cted. on December 11; 20 13; and her conchision:on December 1 1,2013, ,ﬂ;at-la};ywas brain.

|| dead as of that date. Petitioniér’s counsel was then provided with the opportunity to créssj

At the conchiision of Dr. Shanahan’s cros_&exaniinntionfih closed ':Sessioﬂ;;pcﬁﬁbner’s‘

counsel then requested a continuance to review additional

sworn:in open:court, and testified that Jahi ' was brain dead

‘The Court then ook the matier under submission:

30 2013:

medical records more careﬁ;lly,;tq,:

‘have time to.consult am expert regarding Dr: Shanahan’s examination of Jahi, and, if appropriate,
o con duct?ﬁxrther'éross-examihatibn'of Dr. Shanahan: The court denfed the réquest 'fd]l' a

| continuance. The. court reasoned that the issue before the couit was limited to whcthcr the -

18] .attestmg physxcxans had conducted the 7180 and 7181 exarninations in‘accord with. accepted

(|| medical standards: The court determined, based on the testiriony and medical records provided
|{inthe closed session (Exhibits 1 [Fishernotes]'and-7 [Shanahat:niotes]); that although Jahi’s:
10 complete medical records were relevant to'the cause of Lier death they were not felevant to.

whether she had suffered brain death as defined under section 7181, ‘D Shisnahan was thexi

on December 11, 2013, inder’
The conrt returned to the 'beinch aftera
TRO effective 5:00 p:n. December

i
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10
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13

14
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18

1
|l petitioned for:a- writ of prohlbrtion against removmg the life. support device. The Court. of Appeal

20
2%
22 :
23 .
33,

26,

|| ANALYSIS: s

fa;;qzqggﬂgju'dges‘.tprdg¢idc.;;and-.ihe:’jcgur'tj)aékeajin‘_rjisaj_i‘cj;ti_onitq}eﬁewﬁthe‘_phys'icians'

‘determination of brain death;,

| support.: (Dority, 145 Cal-App.3d 46276.) The child’s parents and counsel for the mirior

®

JURISDICTION OR THE COURT
{

‘During the initial and subsequent heai-ings,' respondent’s-counsel argued that aﬁer wo.

‘attestm;r physicians have determined a person to be braindead. puirsirant fo. Health'and: Safety

1Code sections 7180 and 7181, that thie court had no Jnnsdmﬁon to review. the issue, Or stated

|| another way, counsel. argued that the detetmination of brain death was a tatter for physicians, :
' N C |

|
1
1
I
|
1
)
|

Itis true that physicians; 'andfnat;céu‘rts,j'a'fé.ﬁhiqii'é!yj"gualiﬁed-(aﬁdfau’thpzizecl by statute)

to make the determination.of brain death, bt it doés riot follow that sch-determiinations “are
nsulated from all Judmal review: (Damy v: Superior Cotirt (1983) 145 Cal . App.3d 273, 278)

iIn Dority the:trial court; appomted 2 guardnan for.an infant who had'been determined- by

! physmans to be brain:dead under Health & Saf. Code, section 7189(a)’, and after hearmg
16|
. 'unreﬁxted medical testlmony concludmg that' the infant was brain: dead thc trlal court: ordered the

temporary guardian to give the: appropriate consent tothe’ hethh ‘care provxder to thhdraw life

: I
‘denied the writs-and’ held that thetrial court's ordet for thhdrawal of the life support system,

!

after-hearing the medical evidence and ‘taking into cmsxderahbn'the-rlghts‘:of all the partles-

137 appears that the- reference to Health & Saf. Code séction 7189(a) mlght bea typograph:cal
1| error, Former section 7189, as ‘Gperative during 1983, Was added by Stats. 1976, c.. 1439, ,§ 1,

|| related to the revocation of health care chrectwes, and was repealed by Stats, 1991, ¢. 895*
(5.B.980), § 1. Health & Saf. Code section 7180, thie operative sectionfor. determmmg deathas |

'0f 1983 (the yearin which the eveits’ undarlymg Dority occurred)’ was added by Stats: 1982 e -

810 P:3098;§2, ‘andwoitld have been the operative statute for determining death at that time: |
' 8




10 : ) i
1| (12 it i recisonably probable that 2:mistake has been made iithe diagriosis'of brain death or (2]

31

12

13

11

2 | diagnosis is made *in accord with accepted medioal Standards.” Doviy dos not state that the

|| two identified bases:for jurisdiction are exclusive and the statute does ot state they are|
17 |} ’ )
19 || inquiry into whether the second physician'was independent; “The court’s jurisdiction‘can be
20
21
22
29
24.
125:

26

involved, and affer ﬁndmg that the infant was dead in accordarice with applicable statu,tés,-was__ '

proper and appropriate. (Dority, 145 Cal.App.3d at 279)) o |
Dority acknowledged “ﬁﬁ:@_'moxa_l"raﬁd-rgﬁgious‘im'pliea'ﬁons-,ini:e‘f'emxyzarisingw_}fwn'the '

rigmto;c_om‘i‘n{;edi life s at issue;™ but co:;c'lucied;zhame, court has jurisdiction to resolv{l:;the.

| Issue. Dority recognized “the difficulty of antioipating the. factual circumstances under Mi‘c,h/a

decision to remove life:support devices may be made, {and] determinied that it would be
"unwise" to deny courts the authority to make such a determination when circumstances;

¢
i
i
1

warranted.” (Dority, 145 Cal. App3d at 275.)°

Dority states “{the jurisdiction of the court can be invoked upon'a sufficiént showirig that

|

|

where the diagnosis was:not,mad.e;éin-'écepr&:w_ith-'aédpptcd, nedical standards.” (Dor::g_y_i,ms'

Cal.App.3d at280.) Dority s silent Oﬁ?What?ShbWin_g‘is;fn,,é"cpssmjy-toiestabli'sh.«’a’r'éﬂs'bha})lé

|| probbility of & mistake. Dority and the statutes; sections 7180 and 7181, abe sileitt s to'whi &

exclusive: The courtinterprets the sfatute and holds that application of the statute permits an
Dp perm

invoked on a showing thait the second physician required by section 7181 was not “indépendent” |

In this case there is-clearly was a conflict between the. party:representing Jabi'and the
health care:providers asto-whether. braiq-.deathhad.oqcurr%d and whether further medical
intervention wasiwarranted, Peﬁtionerpr«:sentf:d,'cvi&’cnc% that her daughter; Jahi, was

~

f.r.espnns;iv?._(rf_«a.@tﬁd?tb)’i};:gr,tqucl;i(wiﬁkﬁéld'-'D&f';;at_,para.;?j;}a.‘r,suﬁeuﬂxsu‘gzés@g’{thdt'i‘i'tajv'ira‘s"

| possible that a mistake has been made in the diagnosis of brain death, Petitionst presented,

| :
|
‘

|
8
|
|




1
12 NATURE OFTHE, HEARING AND RELATED DUE PROCESS' CONCERNS
13| |
14. i
*% W petiticiier assested that pefitioner was not provided timely acoess to Jahi's complete medical
1€
17
:’1:5 _‘the nght 1o present a competmg physlcxan to: provxde testimony on the issiie of brain death
a5l
56 the namreofa proceedm ‘to:.address brain death under: those. scctions -Dority; supra;. 1!45
21"
22 \|®
23
24
25.

26

4 || 1a6E0Ed with acSeptable inedical stendards.”

evxdenc«.. that CHO denied. petmoner s request to have an. md ependent physxcxan examineJahi
I

' and her studxes.and records,(Wmldielerecl.-, para; ;19);and-.that;CHQ repeatedly refused:tq

provide petitioner with Jahi’s: medical records undet the rationale that the hospital does n}ot

5 prowdgjmcghqa__l records of patients that they are still :-tgeaumr (W inkfield Decl: at paras. 20 21)

|| Thiese facts cast doubt.on the neutrality of CHO aid therefore also on-_themdependenccqf the

‘ph'y:siéi':hns::w}ip were “member(s] in ;good*gt'énding_of the medical staff of Cﬁildren?sf’v'-Who had

|\ examined Jah arid made findings of brain death.: These facts are sufficient to invoke the

M jurisdiction’of the court to review whether the diagnosis .wag made by an independent phiysician

!
[
i
I

|
fCounsel for petitaoner objecbed that petitioner was not provxded a full'and fair: opportumty-

{t&éﬁf&ﬂéﬁtiﬁidﬁn@: ,régardlng whether Jahi hiad suffered brain death. Specifically, courigel.for

files; that ﬁefneeae&-aﬂdifibnal‘t'ime"'in wﬁich*to prepare for crossaexamina’tion,zand‘thaté‘hé'ihﬁd

|

‘Health'and Safety Code sections-7180 and'7181. do[ not provxde any giidance regardmg

7 As of the heanng on FndayiDecember 20,2013, petinon'er and petitioner’s: counsel had not yet ’
recew: d copies of Jahi’s medical records. J |
There was'some conflictin the arghment at the: December 20 Learin; gasto ‘whether, petmoner
lowed to have'a ‘physician examine Jahi andfor review: the records of Drs. Shaniehan
sbach, the physwxans ‘who:declared Jahito be bram dead. CHO’s counsel (Mr.
Stram.s) contended that petitioner had consulted with three physicians.of er choosing; each of
‘whorti confirmed the dxagnosxs of brain death, Patihoner’s counsel denied Mr. Straiss®

Tépres! entatxon and further alleged that Jahi’s'medical records had not been provided:tg pennoncrv
or- petmoner § desxgnated physicians, thereby preciuding any meaningful review of Drs.
Shaiahan’s and Heidersbach’s: dlagnoses of brain-death. :

10 !




*

3o

10‘
;
12.
13
i 14
15 |}’
;sxmple, then the
18 (]» , ;
: ;their_-own.,ey;qggqe,-, ' ‘ ;
EARIS i
4l

* gt i :'Cathmia case’ law, and.dueprocess. Health-and Safety. Code sections’ 7180 and 7181« concern a

3¢

26

,ﬁddress the nature of a proceeding. Tﬁt} court;¢can discern 'tlﬁree options for catégorizing the

214

A

Cal.App.3d 273,276, did not address the niature of a proceeding under section 7181 The

Uniform Determination 6f Death Act prepated by the Uniform Law Commission does not;

|| nature of the proceeding: (1) a summary judicial review of physician reports; (2) a foused

proceeding that permits limited discovery and presentation.of evidence; and (3) a civil - I

\ .prqce}ediing-wiﬁ\f challenges to the pleadings under CCP sections 430.10'and 435, discovery:

;...

: ',i’ights’under CCP sestion 2016 et seq _m,o'it’i_ofnsffprsummaryuu‘dgment:um:r-CCB‘ysec.tionf-4;370’-

'

;and a ﬁxli trial on the merits. ' _ l

’I‘he court rejects the first optlon as failing to provide appropriate ¢ due process 10 the

interested parties. ‘If the determination were so simple that the court.could r&sqlve'xtron.zthsvba,sis,;

. ; o r . .
‘of declarations; thei the court would not need to be invoived.at all in the process. (Dorily, 143
CaliApip:3d at 278 [If the family and physicians agree, then “we find if completely unnecessary

N6 require {a"judici'al‘ “rabber stamp” on this=meéii'czil"*deienﬁinat'ibn”] ) Hthe defenninaiiﬁnisndr

qnterested parties are; ent;tled 1o cross-examine the physicians and to pment

Theimujrt;_ﬁnd,s'the*second optlon consistent with the apparent intent of the legis‘laturc,-

Pt smgle factual issue: thatis medical-in nature, Physicians: should be &ble to:make the: required

_;exammatxon and: complete therequired analysisina relan{fely short time period; The. legxslature

in} Hmith and’ Safety Code section 1254:4 states that aﬁer 2 ﬁndmg of bram death under section

: 7 180 a hoswtal must:continue previously’ordered cardlor')ulmonaxy support fora “reasonably

24 ;b;;‘;:ﬁ;pgnqd"»tq ‘afforded family.or next of kin the opportumty»to .gather at the patlent?s;abedszd_cf

" [ before removal of the support and that “in determining what s reasonable, a hospital shall
R t

11




10

12 4|
13
SN
is |
16: 5

17

34
25

26

' 1dénsiiaer’-me needs of other. p,atifents and prospective patieTts i'n}ur_gentr need of care.” This

|

5 suggcsts that followmg a ﬁndmg of bialr deathi under section 7180, any-challenge to the finding

f also‘_ be completed inTelatively brief pericd. |

California case law indicates that trial courts have !copductedvﬁearings under section 7180
expeditiously. In Dority, the physiclans found no brain activity on November 22 and agéi"xt’a'héut

about one month Tater (mid-December), and the trial court: held a hearing on: January 17 and 21,

| ‘The testimony. at the Dority trial court hearing was: unrefuted - Although Dovity did. not eddregs:

the nature of the proveeding or hearing, i also did not eritoize the concuct ofthe tial court.

(Kz’nsnan v, Unocal Corp.. (2005) 37 Cal 4th 659, 680- [An opinion is not. authomy for

13 propositions not consxdered] 9]

:Regarding due process; the Couirt has considered the fo!lowmg general: prmcxples as

stated in Oberholzer v. Conimissiori on Judicidl Performance (1999) 20 Cal. 4" 371, 390-391:

Under the California Constitution; the extent to which procedural ‘due'

;process:is available dependsion a wexghmg of prwate and: govemmental mterests,’

involved. The required procedural safeguards are: those that will, without: unduly‘
‘burdening the-government, maximize the : accuracy of the: ‘Tesulting decision and‘
respect ‘the. dignity of the individual: subJected 10 \\the decision makmg process
Specifically, -determination. of the dictates: of du‘c [process: gencrally requires}
consideration of four factors: 1] the'private tnferest that will b6 affsited by the:
individual action; [2] the:risk of aﬁ;gj;rqheousifdepti‘vatibp- of':hi,séiht‘ejrestﬁ;ﬁthfdﬁéh‘f
“the:procedures. used and the probable value; if aniy, of additional or substitute
‘afeguards 3] the: dignitary interest of mformmrg individuals: of the - nature,f
grounds:and consequences of the'action.and of enablmg them to preserit their. sideé
of the:story before a'responsible governmental ofﬁ[,cl.a,l, and {4] the govemment
interest, including the function involved and the fiscal and administrative burdesis

‘that the additional or substitute procedurdl requirements would-entail.

|
i

12




D

' 10 i k
13 || that the trial court has the discretion to focus the case on thelimited issues presented and o
12
13
14: /i remove life-support devices may be made, =[liiniiixig-.*b9f§isér¢ﬁ¢n'%dfthﬁ’tiourt':tov‘f@shipq;thcf
Ead iprgpcsﬁlipgs.:to the Eircum}sjt_ange_s]:.may...,."bexunwiscg"‘ The trial court may:issue-orders
16
1|limit discovery under CCP section 2019.020(z) and 2019.030, and the court may limit the scope .
18 : J ' |
19
20
i2l;
22
23| Monday Deécember 23, 2013, ‘The:colitt appoiited its own irdependént physictan to exarine
24, ‘

26|

|} and Safety Code sections 7180 and 7181.

T first three considerations, the private interest, the risk involved, and the dignitary

|{interest of the proceeding, ali suggest that the due process rights of the porty affected by &

physician’s deterriiriaticn of death are substantial. The fourth factor, the government interestin

|| the form of administrative burdén, is'addressed by the focused natite of the inquiry under Health

!

‘The court finds the thivd option to be inconsistent'\'viﬂ!r'thc, apparent purpose of the statite

||and the related statutes: The inquiry is focused and Health a,r;ld Safety Code section 12544

suggests that the proceedings be commenced and concluded in a “reasonably brief period.*

The court finds that the nature of the proceedings is that of a regular-civil proceeding, but

expedite and narrow the proceedings accordingly. -Paraphrasing Dority, 145 Cal. App.3d at 275,

“Considering the difficulty of anticipating the factual clrcumstances under which.a decision o
!

‘shortening time to ensure that the case is not unduly prolonged, the trial court may-expedite and

‘of the evidence presented at thie hearing under EVidéﬁ'o’e"Cgi‘de section 352, .
This:court endeavored:to .‘pfé'\‘!ide;ﬁeﬁtiéneﬁvi_thvdti’é_ process:while completing the:
e

‘procecding in a “reasonably brief périod” CHO provided some medical récords to petitioner:
late.on Friday December 20:and provided moré complete records to petitioner’s counsel on.

|

|

i

. t
13 ,

. ‘ . .
11 Jahi:on' Monday Deceniber 23, and counse] for petitionér *"was present ,dﬁti‘n,g’jthatt‘examjﬁation.:




10

11,
15 -E\iidemce-Code 2720.-énd-.SargonEh‘r’erpr'z_iges_, Ine,v, 'Uni?ersity;of Southern Cal, (2012),55
13’ |
a4
1 apply accepted: medxcal standards In addition, it became apparent that- testunony and' documents
16

56

21

22

| ;Fishejr and Dr. Shanshan,

On Tuesday December 24, counsel for petitioner had the opportunity to cross-examine both Dr,

During the proceedings, counsel for petitioner.at various times requested that Paul A:

-Eme:,,='mf'be,allovi¢d {o examiing Jahi and provide  secorid seotion 7181 bpﬁihibn,,.or-pfovi&és

expert teshmony at the heanng, oF 10 Téview Jahi’s fecords to. a531st inthe: cross-exammatlon of
Dr, Shanzhan., Pctitmner withdréw the réquest that D Byme be allowed to-examine. Jalu and

_provndefan;gpmxon based on His own examination.. Petitioner did notap(u_r:sue.h;szrgqu*_:s;-thgt‘,Dt;v

. . i
Byrne provide expért testimony. During the discussions between the:court and counsel it

| became apparent through a:review. of Dr, Byrne’s publications that were the court to hold an

Byidence Code 402 hearing to-determine whether Dr. By&xéswas;guéliﬁedf as an expert under

| Cal.4th-747, that Dr. Byre might not qualify as an expert‘ based on his religious and '

philosophical approach to ’the .deﬂnitibn' of death-and ﬁletpossibiliiy‘that*l.;e would'no't'!b'e- able to

|

|
~ ||regarding the cavseof death as opposed to the fact of death, were not relevant to the: coun’
17 4
5. || inguiry.. The court €xercised its discretion in not continuing"t'he hearing to:permit. petitioner’tv
18 l

-pr,qb_z_lbl.@ibeneﬁttQ:,thf?rco’u.rt._m,malsmg.this:;hml.tqd,ﬁndxng..,r_@qmrq_dby-scctlon;zl.&la- :

23 i The couit acted consistent with the trial court in ;élvaradasby Alvarady v, Newl?br"kictxy
24’

25

26 .

vacdted andappml; dismissed as moot, 157 AD2d 604,,‘550,N.¥-.S'.2d 3,53i:(_lst:D_ep't, 1990);
: ol W ‘ i ‘

1 |

/ s
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- 10
12

14
1s ||
* || ourtatavesse e stndra to s appled when rsnoving 1t suppott rom #minor who:was in
e persistenit Vegetative condition. ilﬁ%"C}iristcipIiéi;, tﬁéiC,O\jlrt of Appeat foted fhat the Welfare and

18

19

.20

22"
23

24

26

781, . |

13

{[ othei coutts considering withhilding or withérawal of Jife-sustaining treatment from
25 -

~

‘where the court:addressed-a similar situation-and stated, “In the instant case, the A]Véraiddéi&veré

hotificd before a determination was mads, were given an opportunity to obtain an independent:

medical evaluation, and were offereda chance 1o have the maiter discussed with religious leaders.
: : . !

and frierids. Therefors, it canniot be'said that the Samily.was deprived of its due process rights to:

participate in the medicalicate of the chilld:?

|| FINDING OF BRAIN DEATH UNDER HEALTH AND'SAFETY SECTIONS 7180:AND:

A trial court may "hear testimony and décide whethier the detefrliation of brah death

1

11 ||was in accord with accspted medical standaids. (Dérity, 145 Cal.App:3d a279.)- The leiw is

unclearwhether:the court’s determination.is nder the preponderance of the evidence standard,

the-clear.and convincing evidence standard, or:some othér statidard, This 60uﬁ'appﬁé§i'ihezéiééi

i
'

and convincing evidence standard;

. The court 1§ guided By bn ¥ Chvistophé 1 (2003106 Cal.Appa™ 533, 552, whee the

I
Institotions cqae»’fé_quires‘-,eithbn;précf.byif“a‘:pre,ppnde,ran'qfe.of_,thie evidence or:clear and

vccsﬁv:mcing-eviaéncé,;c‘lcpendiﬁngon;t’he;ri’gﬁt‘sbcihg;édjn‘s?icateds;@ndﬂien':.st_eted,“*Giv:senithe
impact of this:decision on Christopher, imposition of the }lighcstrstanda@'Within‘ths Welfare and

Tristitutions‘Code - the clear and c.o‘nvihc.ing:'s.tandard’:offpl,rooi?*?fis, appropriate.” The court went:

‘ : . |

onto review the law in different states and conicluded “The evidentiary standards employed by
T i s

(

i




: "
11
12
13
18
R |
16"
” 1| :and Dr. Fisher reviewed adifferent EEG taken on December;23,°2013, and those tests -rc'il'nfordcd

19

20

22

23 ||

26

|| incormipetent patients reinforce our belief that the clear:and-conyincing standard is the correct

\[lexarinations consistent with. tﬁe*accepied medical siandards‘tand‘bom-dOGtorssreached' ;

!

‘ one,” , ) ' : ) o

i
The court notés that although Christopher concemed a mmor in a persistent vege!atlve'

{ -'condmon, and -although. there are medical differerices between a'coma, a‘persistent vegctanve |
| state; and brain’ death,ﬂ-thqse:differencmpélein-comparison-»to;[théfdiffei‘em‘:éﬁbétween“ljeingi

' ;le_g'ally alive and being legally dead. When-a lcour’t iscalledonto determine whether g*‘jbe‘rsfbh

|| has sufféied brain death and jsnow.dead under the law or can have support withdrawn and will

becorrie dead under the law; thie court must make that finding by clear and convinoing evidence,

"The court heard the testimony of Dr. Fisher'and Dr. Shanahan. Both doctors preseﬁted
l

1| consistent testmxony that established the accepted medxoal«standards for determining brain’ dcath

inminors. Di: Shariahan conidiicted d physical examiriation o:f Jahi an December 11, 2013 and

Dr. Fishér conducted an examination on December 23, 2013 .,: Both:doctors gonqucted=-t_hem
’ B |

!
conditioi, In _additiéxii;aﬂtf{-;shanahan,rcVi.qwed?'a,w,BBG faken'on or about December 1‘-1,'201'3._;:

|} their coriclusions. Dr. Fishericonducted an additional test, a'cbrébral profusion test, and that test.
: |
1) was also consistent with'the conclusion of brain dedth:. This clear @d-cdnﬁnoing_evidQQOQ_ was,

21 )| the Basi«“of the court’s conclusion on December 24, 2013, that Jahi"had"suffeféd biaindéathand,

f
was deceased as defined under Health and Safety Code secuons 7180 and 7181.

The eourt is mindful of the language:in Dority that states the fact of brain death "does NGt

N I

|| mieari the hospital or the:doctors are 'give‘_n_,‘,the green light to disconnect a life-support 'dc,vxce‘ﬁomz
. ' ‘ | '
25

‘4 brain-dead individual without cqnsul‘taﬂpnqv’rijh,ﬁle:parenjt-or guardian, Parents do not losé all

16

/




10}
11 || made a determination to decline to comply,:,petxhoﬁer s instructions on the basis that it wqpl.ﬁ;kﬁa
.
35 ot st B wiling o comply vihhe nscoctonr elsin®snd e bigdeno.
® [Plrovxdeconﬁnumg e to e pfont unil  ransfo oam b aocoraplished or unl t appars
: that a“tﬁﬁéfer‘kcannot be’f’acbomplished"' | -

aadf
20;;"_
2 |
22

23

26

{{participation requited by Health & Safety Code'section 12544 opcurred in this case.

“medically ineffective health care-or health'cars contrary to genierally aceepted health care

standards;” then under Probate Code;section 4736 CHO had the obligation “to:make all

not apply; a_ﬁer a detenmnanonaof death. The court notes:that Probate Code.sectxon\4.7\36 ;

: | _
“rcasonably bnef period” for family 1o gather at the bedside ‘Therefore, both statutes' prowde for’ :

24 whrief period following a determination of brain death before 2 hospml can yemove' a.ll support; |

25 ||

® e

¢control once their child is determined brain dead," dnd ,thatlv a parent should be fully inforimed of a

| child's-coriditionand have the right fo participite in a decision of removing the life~supp'0'rt ‘

devices (Dority; 145.Cal. App.3d at279-280.). (Seealso, Health & Safety Code sectmn 1254.4

[reqmrmg reasonable amount of time 1o accommodate. ﬁaxmly in event of declaration of brain

'

.d.eatb]z)f The court expressly does notaddress whether that consultation and opportunity for

APPL [CABILITY OF PROBATE CODE SECTIONS 4735 AND 4736

!
Pctxtloner s Initial memorandurn: argued thiat if inder Probate: Code section 4735 CHO

Teasonable efforts to assist in'the fransfer of the patient to another health care provider or

pmpo';ed hea]th care: would be: mechcally effectwe Thie court finds that Probate Code 4736 does 1

|
provicles for some. tlme to:move a patient-and Health and: Safety Code section 1254.4 provxdes a

The court makes rio findings: andi issues noorders under Plrobate Code sections 4735 and 4736,

[

St , ,




i1

12.

13

16 :
w if .
=7 {I'medical:standatrds:. | |
184

19

22 }prg‘»-ht;gat;on examinations of Jahi. ‘These doctors were acting as agents of CHO:and .,thf;,xr. notes
i e S 9 .

23

2

25

26

{lelosed to thie public under CRC'2.550 et seq. becm;ge}it-iipyblves;the medical records of a minor.”f
|| On December 23-and 24,2013, petitioner moved tO:-dlos.e;_';ﬂ’xe»hear'ingzin-p.a.rt and fo seal'and/or
|| redact certain exhibits, 1

‘ | by Dr. Fisher and Dr. Shanahan in which they detailed their examinations of Jahi, This

'tcsfim<5ny was. provid‘ed in-chambers withva court repdxter present‘
10 j
;redacted pomon isnot pertment 1o'the issues before the court and Jahi’s ﬁumly hasan. ovarridmg
: ~privac;y;mterest.m the material that outweighs the public | mt_crest m}hemfoﬂnnatqon. The court ;
¥ | periits disclosiife of the rematnder 6f Exbibit 1. Alihough the exhibit reflects Dr. ;Piéhi@é?s |
14 |\ exariination of Jahi, Dr. Fisher was acting es a court aﬁﬁO%téﬂ'fexpcrt'fon‘a matter that petitioner

1 _‘had"él:ﬂdéafét issue:in‘this case:

jalrcady inthe: puiblic file. In addmon, although it concemjs thé medical information of 4 rhinor lt

20 'Js conclusory and does not disclose pnvate information. ’ : ' !

21 I

MOTIONTOSEAL | ;

The Order of Decesber 23, 2013, stated, “The cotrt anticipates that the hearing will be |

“The court CLOSED the coiirtroom and SEALS the record on the-oral testimony: provided |

|
“The court DOES NOT SEAL Exhibits 2-3; These'ate docurients that reflect the accepted |

The Souit DOES NOT SEAL’ Exhibit 6 (Shanahan'DecIaratlon filed: 12/20/13) “Thisis: |
“The court’ SEALS' ‘Exhibit 7. This ex!nbat reflests IDr Shatiahan’s dand Dr. Hexdersbach’

reflect the medical information of a minor: | ' ’

13




10
11
12
13
14

13

17

rlxs ’

19

27 |
23
24.

25

EXTENSION.OF RESTRAINING ORDER, STAY OF THIS ORDER, AND PREPARATION |
OF TUDGMENT. |

|Vservants and independnt contractors ate orderéd to continue 1o provide Jahi McMath withthe |
‘treatment and support which is currently being provided astLr.me current:medications afid

g:ﬁhyslicians'Orders-until-ﬁlr&er-ordérof thi. court. i

Jaht’s: p]hysmlog:ca[ condition despxte CHO provision of the [current level of treatment and ._
suppoit and petitioner warits an increased level of treatnient and support that CHO ~1s-.unw,.llh.naftéf:

‘its-contiret information to counsel. ;

further relief from:that cout.

{January 9,2014. (CR.C.3,1312.) | !

-Appeal thencounsel may'so iriform the court and the court will continue the case- management

26 |

The court ORDERS that the Temporary Restraining Order is extended through Monday, |
Decetmbier 30, 2013, at 5:00 pm. Until that time; Respondent CHO) its ageits, employees,]

'!

T the event that'before Moriday; December: 30 2013 at 5:00 pm there is'a: change in .

provide; then the part

és.may seek the assistarice of the-court at any time: ‘The court-has provided
i . o
|

The court STAY'S e offect of this order tintil Monday, Deterber 30; 2013, at 5,00 pm |
fo permit petitioner or CHO'o file a pétition for félief with the Coirt of Appeal-aid to seek.

CHO is'to submit a-proposed final judgment consistent with. this order ofi ‘or'before:
' l

|
The.court sets:a futther case maragement confercnc!e for'1:30:pm. on January 16; 2014, iri

Dept 31. H1he case hes been resolved or all filrthier near te%’m proceedmgs will be i the Caurt of
conference to:a later date. I

IT'IS SO ORDERED.

Dated: Janiary 2, 2014

' G.llo Gnllo |
Judge f e Superxor ‘Court
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’ || Robeit Heidersbach, and Dr. Robini Sanshati examined Jahi and concluded that she hadl suffered|:

o bisin death under accepted medical siandards: '
22
|
2t F1sher MB, the Chlef of Child. Neuro}ogy for thie Stanford Umversny School of Medmme to
25 |

36

{McMath, a minor. |

| Pavid Dureind M.D; and DOES 1 thmugh 100, [L0/%/14.

Nl
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF ALAMEDA.

[ATASHA WINKFIELD, the Mother of Jahi ‘ngg-.Nd REII078

peitioner. CASEMANAGEMENT ORDER .
- = - [CONFIRMING PETITIONER’S

" WITHDRAWAL OF PETITION FOR WRIT
: |OF ERROR.CORAM NOBIS AND (2)

CHILDREN' S HOSPITAL OAKLAND. Dr.  [STATING THERE WILL BE NO.CMC ON

mclusxvc ,

!
|
: | _
Respondents ; o { |

BACKGROUND. S |

OryDecember 9, 2013, Jahi McMath, & thiftesn ear|old child, had'a tonsillectomny

‘perfotined. at Children’s Hospital of Oakland {(“CHO"): On December 11.and 12,2013, Dr.
|

to provide ‘medical treatment to Jahi. "The parties agreed to an examination of Jahi by Paul
|

provxdc an mdepcndcnt opunon pursuant to Health and: Safety Code section 7181, Dr Flsher

On December 20, 2013, Péﬁti'dnéf'ﬁredi this.aetion ééék‘ing to Compel‘_lChild‘rén’:"sHOSpjta]‘ :

i
|
|
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Jahi had suffered brain déath as defined by Health and Safety Codes 7180 aad 7181, |

|and Safety Code sections 7180:7181> - |

| stated, in part, “From preliminary information I bave received, to be soon verified, I believe that
|1l be asking the couit o sevetss i uliig on brin desth. N

| On T uesday, September 30, 2014, the court held a case management conference to.

l
|
!
|
S . _ |

under acc: cpted medxcal standards. On December 24,2014, the. court heid a heanng and then

announced from the bench that the court’ 8 order was to deny the petition. for medical treatment

l

On December. 26,2014, the cqmtassued-a.wntten-order that denied the petxt:ox;»for~
‘medical treatiment. Inthe course of addressing the clainis in the petition; the court found that-

01rrJanuary=—3 2014, the court held ahearing and issvied an order that denied Pétitioner?'s

| motion fclr a.court order. ordenng either that Respondent insert a feedmg tube. and a tracheal tube |

|
:fgedmg tube: qr;d a trac_heal tube into the person of Jahi McMath at the hospital, Inzexplalmrggi

| that decision, thecourt stated, “Jahi McMath has been found to be brain deadpursua‘n;t-td:Health: |

|
1

On. January 17,2014, the coutt entered'a “Final Judgment” in this case. ‘The Judgmcnt
states; in part, “the Petition of Latasha Winkfield as mother of J ahi McMath, a mmor,'ls

‘ .
was DENTED s stated in the order dated January 17, 2014 " o

l
On Wednesday September.24; 2014, counsel fqnppﬁtipnersenf an email to th?court that

],_

. . ‘ !
the court 'S, procedural concerns. _ |

exammecl Jahi the afternoon of December 23, 2013. Dr. Fisheropined that Jahi was bram dead |-

into the person of Jahi McMath or that Respondent permit Petxtxoner to have a physxclan msert al

‘DENIED"and “thc motions of petitioner that respondent perform or permzt surglcal procedures

diseuss. procedural matters. On Wednesday, October 1, 2014 the court entered a wntten order 1

that seta bneﬁng schedule for any: motxon oF: apphcatxon that petm oner might bring and outhned :

|
|
|
i
|
I
!
|
i
|




R
|
l
I

on; Fnday, October 3, 2014, Petitioner fileda petntxon for a WH oF efrof coram nob:s

1
5 || The hearing was scheduled for ‘Thursday, October 9,2014. | \
3| On Monday, | October 6,.2014, the cout entered #n o“raéx‘app’ointingfpaui Fisher MD as
4 'the conrt’s independent expert under Bvidence:Code 730 Thxs order attached 4 letter fmm Dr.
5 Fishere explaining his concerns with-the evidence presented i in support of the petition’ for awrit: of
H ) . |
8 1 extor coram nobis. - |
On Wedncsday, October 8,2014, Petitioner filed.an: objectlon to the court’s: ordcr
L] .
B || appointing Pan! Fisher MD'as the oou__r.t_:’s‘l_ndgpendente.qxp.er-,t and separately filed a notice of
| ,‘ o |1 i : o a :
'y motion to.continue the hearing set for Thursday, October 9, 120.14; ’
1 :i ' On Wednesday, October 8 2014, Petitioner sént din’ emaxl to the. court 4t 9:57.am: statmg
Sl ‘
o Il Counsel; , {
13 || Tt s my intention o try ‘and take the hearing oln the ‘Writ off calendar for
. torriorrow and re-file it, tequesting a heanng date of Noveniber 14, This will g:ve
14 i ,every party ample time to-brief the very complex i lss‘ues in this matter.. j
15 : On Wedncsday, October 8,2014, court staff sent an emaxI to counsel-at:10:21 am statmg 3
16 || , :
Conunsél,
| ‘Regarding Mr. Dolan’s recent email, [ have: conferred with Judge Grillo. 'He
18 states; , | | -
S Petmoner may umlaterally DROP the pendmg pentlon/motzon This; will t:ltke
20l ‘the matter off the-court’s calendar.
o 2. ‘Petitioner .may seek. to ‘CONTINUE the pendmg peutlon/motxon “This: wxlli
21 4l require consent of the-parties or an order of the court; If the parties agree to 2
‘ cortinuance the: court will coritinue the pendt ng: pe’atxonfmotlon If the partles do
22 Dot agree. to 2. continvance then the pending- petxtmn/mo’aon will remain'on
L ‘calendar for 10/9/14 and the court.will hear petltxoner s request fora: contmuancc '
23 tha that time; - |
24 3. Petitioner must. mform the paities’ and the -court as.soon 2§ possible whether
' petitioner wants: to DROP :or to: CONTINUE ‘the: pendmg petition/motion: The
25 other parties do not need to filed. their briefs (scheduled to be due today at: 12 00
o Toon); writil ‘after petitioner makes: that decisio. o
| |
3 | '
|
i
|
|
|
|
i
i
|

e
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29 |

20
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22
23 |}
l,2'4;
25 ||

2 oourt will. decide whether _to‘Zf‘s'ét;the'_‘-‘fmatter'-for._fuxjt_hgr_f.ﬁe_anling and sgt:'ﬁnyeﬁripﬁng schedule.

| énon~pam('s the Alameda: County Coroner or the California Department of Public Health.

¢
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|
|

|

i

I

i
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. — ]

!

|

i

!

I

I

i

@n} Wednesday, October 8, 2014, Petitioher sent ai email to the court at 1 l"O'@fa'x:h stating;
Although Petitioner is withdrawing its pet1hon/mot1$n, we request that the: Court
converie with the partxes at the:scheduled time. tomor:ow for the limited purpose

of dlscussmg if:the Various medial experts can. commumcate with: Dr. Fisher'to
discuss. hxs findings and concerns; ; :

from the Court o, allow the various experts to contact Dr. Fxsher

! |
On Wednesday, October 8, 2014, court staff sent an einail to couiisel at 12:10 pstating:
|
Counsel, ;
Thive conferred: wnh Judge Grillo, [
The court will, at petitioner’s request, drop petmoner s motion set for 10/9/ 14
The:court will not hold-a CMC'in this case-on 10/9/ 14.
If ]Jetmoner ¢lects to seek relief in’ thls case;; then petmoner may requesta. CMC at.
a later daté in thxs case; Atany such CMC the: court will decide whether to set the
" matter for further hearing and set any: bneﬁng schedule.
If petitioner elects to file a different case, then any CMC regarding proceedings in
that case should'be held i in that case:
“Thie cotrt tiotes: that if petmoner electstofile a dxffcrcnt case, then petitioner must
- ifilea notice of related case mformmg the couit of this case. CRC 3.300.

|
r

The coltrt issues this ordcr to confirm.the dems:ons madéin, thc above email
J )

communicationswith counsel. . ! i
| !

i

drop that hearing; |

The eourt will not hold a CMC in this case'on 1049714, If petitioner elects toseek relief

inthis case, then petitioner may request a CMC at a later %iat’e inthis-case. At any such CMCthe
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| informing the court of this'case. (CRC3300)

Dated: Octobef 8, 2014

12}

|
caseshoild be Held in that case:

If petitioner elects to file a different case, then liéﬁﬁéner;%must,ﬁle anotice of related case

If peitioner elects to file  different cese, then any CMC regaiding proceedings in that |
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a8 follows: ‘ |

‘OVERRULED o the grounds asserted .

V : I
A o .
¢ N
| |
. .
!

AGNEWBRUSAVICH ~ Hinshaw, Marsh, Stl I &: Hmshaw LLP
Atm: Brusavich,. Bruch Attn: Stlll Esq, Jcnnlfcr .
20355 Hawthorne: ‘Blvd. 112901 Saratoga Avenue "

2nd Fl. " Sardtoga, CA~ 95070

Torranice; CA 90503 : | , l
o, . | .

Supérior Court of California, County of Alameda
Rene C. Davrdson Alameda County Courthouse

4
Spears T ,I - No.RGIS760730
Plaintiff/Petitioner(s) ) ' :
: : S Order
Vs, !
Demirrerad Motion to. Stiike Complamt
R Denied
Rosen _ . ‘
- Defendant/Respondent(s) |
(Abbieviated Title)

i

The Demurrer to First Cause of Action and Motion'to Strike Portion of Frrst Anmended Complamt

{"FAC"), filed by Defendant UCSF Benioff Children's: Hospltal Oakland ("CHO") on November:23;,
2015, was set for hearmg o 01/29/2016°at 02:00 PM in Dcpartmcnt 20 béfors the Honorable Robert:
»B Freedman, A teritative: ruling was: pubhshed drrectmg ‘counsel to appear ,

The matter was argued and submltted and. good cause appearmg therefor T IS HEREBY: ORDERED

¥

The demuyrer;to the:First Cause of Action for personal.injuies on behalf of Jahi McMath ("] a]u") is:

!

CHO's demurrer is based on:the argument that Jahi has'been declz;red dead: under: California law and

'standmg sue:for personalinjury.. (Demurrer 2.): The argumem is based on: (1)
§ m the FAC itself; \‘(2) the death certificate:i issued:on January-3,.2014; .an 3),Judge*Grillo?“s;

amended order and judgment’in Case No, RP13-707598, denying the' petmon for'medical treatment;

which: mcludcd a determination‘that Jahi "suffered brain death and-was deceasedias doﬁnod under

Health‘and Safety Codé sections 7180 and 7181." (See-Request for Judicial Notice, Exhs: A, and B,
ingliding Exh: A-at 16:20:22.) ‘The coust addresses each” argument in .

(1) The: caurt. 1s:not; persuaded that the cited: allegatrons 10 the FAC contain-admissions that Jaht is
brain-déad. - See FAC 9918, 19, 23 and 24.) | |

l

2)As:to'the.death cemﬁcate while:the court can and will take Judrcral notice of it, the-court cannot

take Judrcml notice of the tmth of factual conclusions in'it: (See, & g, Bohrer:v. ' County. of San Diego

(1980) 104 Cal. App:3d.155, 164:) By statute, a-dath certificateis prima-facie evidence of the facts
‘stated therein but-is'subject to rebuttal and: explanatron (See Health & Safety Code:§ 103550; In re
Estatcof Lensch (2009) 177 Cal. App:4th 667,677 n.:3.) ;

The FAC includes new: allegations'to the effect that the:death certrﬁcate is invalid andhas been- the
subject of requests-or petitions to:rescind, cancel, void or amend it; but that:such-efforts'have been

unsiiceessiul. (FAC, 1127-29:) Fuxther it appears that, Jahi and er mother Latasha Nailah Spgars
Winkfield ("Winkfield”) filed a complamt in federal court seeking declaratory and injunictive relief,

includinga determination that the death:certificate is invalid. (Reply Decl. of G. Patrick: Gal]oway,

Exh.A)

The court:is.not persuaded that: thefdeath:‘certiﬂcatetitself:.—: which r|s subject to rebutfa'l ‘and explanaﬁbn‘

!

Ordér
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and is the subject of a pending challenge:in federal court - establisties the fact of Jaht's death asa. matter
of law (at the pleading stage) 5o as to. preclude her from brmgmg the ﬁlrst ‘cause. of-action..

(3) As o the:amended order.and judgment in Case No. RP13-707598, ‘there are essentially- two aspects
to:CHO's:argiment: (a) the asscrted collatcral cstoppcl effect; and, (b) ‘the asserted finality of a ;
determination of death under Health and Safety Code sections 7180 and 7181. ;

As to the asserted collateral estoppel effect, CHO has sound arguments that'the court's amended. order
of January 2,2014 and Judgment i Case;No. RP13-707598 - denying Winkfield's petition for. tiedical
treatment. for Jahi"after a hearing at whrch the.coirt considered deglarations of Jahi's examining - -
-physrcrans and a physician (Paul Fisher, MD)- -appointed by the-courf to provide a-second, mdcpcndent
.opiniion ‘pursuant to Health and Safety ¢ Code section 7181 -iay ultimately be entitled:to. collateral
estoppel effect:as to the determination "that Jahi had suffered brain death.and was deceased as defined
under Health and Safety Code sections 7180 and 7181." (See Decl. of Joseph E: Finkel; Exh. A, p.(16;
see-also id., Exh. B: Request for Judicial Notice, itcinis 1(a)and: l(b) ) Asithe court noted at the hearmg
on'this demur Tel,: Judge Grillo's amerided order is detailed as to the cotit's. ‘analysis and consideration of
the medical evrdence -as well-as the: ‘procedural posture of the: hearrng and the parties’ opportumty to’

+ -present evidence and argument-as to the "brain death” issue. ; :

Nevertheless, the court'is not persuaded that it would be appropriate to determine the collateral estappel
veffect of the; amended order-and judgment in. Case No. RP13-707598 at the pleading stage, based: solely
on the allegations:in the FAC and the matters of which judicial. notrce istaken. Collatera! estoppel is-an
‘affimative deferise as fo which the defendants bear.a "heavy” burden of proof.. (Kémp Bros. Const,,

Tnc. v: Titan Elec. Corp.(2007) 146 Cal App.4th:1474, 1432 ) There are at least some; aspects of 1 the
collateral ést joppel determination that'may require a more developed factual record. Thecourt has"
‘concerns, for exarnple; about whéther the factual détertinations in thé Context of the expedited probate
‘petition - which was filed for the purpose of determining whether CHO should be-ordered to’continiie
-providing: medical-care-to Jahi = should necessanly be: brndmg on Jahr ia‘civil lawsuit.for damages
brouglit ori her.own behalf. There are circumstanices in-which *[a] new-determination. of the issue is
‘warranted by drfferences in the"quality or extensiveness of the procediires followed in the tio courts or
by:factors nelatmg to-the; allocation of jurisdiction;between them." (Rest.2d: Judgments §28(3).) Here,
the prior expedrted ‘petition did:not involve the:same:type of drscovery and presentation‘of evrdence as is:
Jnvolved in.a civil action, ; .

In addition, even where the: tradrtronal elements of collateral estoppel (privity, finality and necessary
deteriination of identical issug:n prior adjudrcatron) are; met, there is also.an "equitable-nature-of.
collateral: ertoppel" ‘such'that the doctrine:is:to be-applied "only where such ‘application:comports with'
. ‘faimess ani‘sound public polrcy (Smrthfv.-»Exxon Mobil: Oil; Corp (2007) 153 Cal. App:4th 1407,
1414:); Thiz:court belisves it would bé premature to determine and: apply such considerations: based
‘solel}:l on'thie: allegatrons and matters'of Judicial notice before it, without-a more fully developed factual
{TECOT! r

Futthiér, as both sidés recognize (and as Judge Grilio: -noted:in hiis: Order Following Case Management
Conferenc«= issued on Qctober 1,2014), California law ofissiie préclusion pérmits "réexammation’of
the:same questions between the same parties where-in the: ‘interim the facts have changed or new facts
‘have occurted which may alier the 1égal rights of the parties:" (City of Oakland.v. Oakland Police and
Fire Retirement Systern, (2014)224.Cal. App: 4th 210, 230.) Jahi hasiirichided new allegatrons in the
FAC as 10 such changed circumstances: (See; ¢3., FAC 49:30- ich allegatrons are to-be taken as
truc on demurrer: (See,.€.g:, Aubry v. Trr'-JCrty Hosprtal Dist: (1992) 2:Cal 4th:962, 966-967.) ‘The
court 18 hiesitant to deterrmne that, at the pleading stage there:1s 1o; factual 1$sue as to whether the facts
have. changed or new, facts hiave. occurred

As to the’ asserted finality. of & determination: of death under Health and Safety:Code:sections 71 80 and
7181, the court does ot finid the authority cited by CHO sufficient for the court to determme at the
pleadrng stage,-that the determination mads in-the context.of Winkfield's ‘probate petition isto be
accorded finality for any and all other: purposes, independent of considerations-of collateral estoppel
disciissed,above. CHO' contends that'a determination:of brain death in the context of a probate: petition
initiated by the:guardian of an individual-as to-whom there is'doubt as to her life or deathistatus, based
~ onthe: procedures set-forth in Health and Safety Code sections 7180 and 7181152 determmatron that
(at least winlgss-set aside) muist be accorded. finality to serve the:g purposes of the Uniform Detérmination
of Death Act (UDDA). As CHO-observes, such statutes serve the purpose of allowrng thé famrly,

l
|
|
|
|
f
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phiysicianis and others to take actions based on sucha determmatron including cessationof life. support,
‘removal ;»f organs-for transplant probate of the decedent’s estate, rand the'like. (See,¢.g;, H&S: Code §
7151.40

Nevertheless; despite the court's continuance of the hearing so: the parties.could submrt further authonty
‘in this regard the-only authority cited by CHO'in its supplementa ‘memorandum in-this regard (aside
ffom a.case-to the effect that statutes'should be construed iri a manrier. consistent with.the’ ordinary.
‘meaning of the words used) is Dority v, Stiperior Coiit (1983) 145 Cal App3d 273, In'that case, the
courtrecognized that, while Health:and Safety Code sections.7180 and 7181 provrde physicians: and the
guardian-of an individual asserted to have suffered brain death’ with standards for.making sucha:
‘detérmination, "[wle find no:authority mandating thata court. st make-a deteriiiation brain death
has occurred.” (Id;, p. 278.) Instead, "[n]o judicial action is necessary where the health-care. provrder
and the:party having; standmg to represent the person’ allegedly declared to.be brain dead are:in-accord’
brain death has occurred.” (1d.,p.280.) However, "[t]he Junsdlctron of the court can be invoked vipori.
a sufficieit:showing that it is: reasonably probable that a mistake has beeh made in'th diagnosis of.
brain death or where the diagnosis was not made‘in accord with accepted. ‘medical standards.” (Id ) In
Doity, for example, "the parents be¢anie unavailable bytheir actions, Téquiring the-courf to appoint a

_ temporary ‘guardian. The:guardian, faced with:a diagnosis of bram death correctly sought giiidance:
from the court, The court; after hearing ‘the medical evidence and takmg into‘consideration the' rrghts of
all the parties involved, found [the individual] was dead.in-accordance with:the California statutes and
ordered withdrawal of the life-support device," {Id., p: 280. ) The|Coutt of: Appeal held that the 'conit's
order was proper:and appropriate.” (ld ): | ’

While Dority supports the’ appropnateness of the judicial proceedmg in, Case No. RP13-707J98 in
‘which Wirkfield sought the.court's:intervention becaiise of uncertainty as 1o the tréating: physrcrans
dxagnosrs of brain death: and’ inkfield's ‘agsertion that CHO. shouild continue: ‘providing:life support; to:
Jahi, it:does not directly.address CHO's assertion that a.court's. detenmnatron in the-context of a such a
drspute $'19-be:accorded ﬁnalrty in‘any and all.other proceedmgs or disputes. that may arisé subsequent».
to'the lifé-support-dispute in‘which the'court's intervention was sought In'the absence of other +
authority: addressing this. assertion;,the court declines 1o make a ﬁnal detenmnatron in this regard at the
pleadmg stage. |

The court is:not persuaded by CHO's argument.that Plamtdfs are: "rmproperly asking this: court ora
juryto 'reject the accepted medical standards used to,determine- meversrble brain death.” Plaintiffs are
not, by-way of thi§-action, expressly seekmg aily iédetermination or ‘reversal of the'matters m the prior
probate; proceeding or. seeking to‘applystandards other than-those set-forth in the UDDA. Instead ‘they:
have brought a civil action mdependent of the. prior prooeedmg, which includes a cause of action ©
asserted on Jahi's behalf. ‘CHO, ‘as'the’ ‘party moving for: disrnissal. of that cause:of action, bears the
‘burder of showing thatiit'is insufficient or barred as a matter of law, and the court determmes that CHO:
has not met this‘burden at the: pleading stage; based: olely-on: the allegatrons and matters'of whrch the
Gourt takes judicial fotice. ‘

CHO's- motion:to strike the: language n paragraph 54 that "[i]n the event that it is determined. Jahr
McMath succumbed:to the/injuries’ is DENIED. Atthe pleadmg stage;. Plaintiffs-are entitled to use
such language to preservé their right:to plead in‘the: altematrve regardless of what detérminations; \may
subsequently be made herein.

CHO's Reguest for-Judicial:Notice, at pages 2:3'of its moving. memorandum and accompanied by, thie
Declaration of Joseph E. Finkel in Support of the request; is GRANTED;, but the court does not take
judicial notice'of the truth of matters asserted, or the binding nature of any determmatrons made, in the
accompanying. exhrbrts .
Plamtiffs' K \equest for Judicial Notice; filed on-January 35,2016, is: GRANTED but the court does not
take Judrcral notice of the.truth-of the allegauons in'the attached exhrbrt and makes no determination thai
the extibit'is miaterial to'the court's detérmination of this' démurrer: and motion;to strike.

CHO shall. have 14.days-after the date reflected in the clerk's declaratlon of service of this order in-
whichto file and serve an-answer to'the First Amended’ Complamt

1

CHO's Request for Question Certification Under Code of Civil Procedure section 166.1, filed on
January 27, 2016, is GRANTED IN PART. The court has-issued a separate order- settmg forth' xts

' ’Grder’




’

conclusion of the: lmgatxon (See C.C.P. § 166.1.)

Dated: -03/14/2016

1

|

‘belief that there-are conitrolling questions of law. involved in.the mstant order as to which there are
substantial grounds for differerice.of opinion, -appellate resolition: of which-may.materially advance the-

4
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|
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Judge Robert B. Freedman

Order
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INTHE- COURT OF APPEAL OF THE STATE OF CALIF@RNIA

FIRST APPELLATE DISTRICT

/
i

ZDI,VIS‘ION ONE | "Court oprpeal Fwsmppellate District

| FILED

UCSF BENIOFF CHILDRENS | JUL 122015 -
HOSPITAL OAKLAND ET AL, - | o
} : Dsana Herbert Clerk ,

:.PCUUQH@T.S.;, | | by Deouty Clerk‘
V. ‘ - A147989
THE SUPERIOR COURT OF ALAMEDA |- |
COUNTY, - (Alameda County

o Super Ct. No. RG15760730)

Respondent; :
LATASHA NAILAH SPEARS | | i, ’
WINKFIELD ET AL, | R

~ Real Paities 1n;-Inté’r'1‘é:‘St";" '
|

"'I.EW”L'l"Ir'IE5CCIURTT‘:;1

In-the: underlying case; plamtlffs and real pames indnterest Latasha Naxlah Spears

- Winkfield, Marvin Winkfield; Sandra Chatman Mllton McMath and Jahi McMath (Jahi),
by and throtgh hei’ Guardlan Ad Litum, Latasha Nallah Spears Wirkfield, brought suit
:against. defendants and. petmoners UCSF Children’s Hospltal Oakland (UCSF) and Dr:

Frederick Rq-s;c_,n. for personal injury; and; in the alternative, wrongful death.

Petitioners ask this court to issue-a ‘writ of 'man‘élate-‘directing‘:the 'trial"?“éourt' to;

iS sustam demurrers by UCSF and Dr. Rosen‘to Jahi’s ﬁrst cause of action for: personal
.injury, asserting that it is precluded by the collateral estoppel effect.of the probate court’s

earlier finding that Jahi had suffered-brain death. B.ecaus__e the trial court found:the record.”

at the pleading stage was inadequate for a cbllfl’a‘iteral-.esit‘oppe&lf;ﬁetefminainn and “may
[ : |

‘require a more-developed factual record,” we conclude, under these circumstances, that

’* _B'éforc Humes, P.J, Margulies, J., and Banke, J.

[
|
1

|
1
i
1
i
I

i
|




| .
|
b
| _
|
. ! .

this matter should n('_)t‘\be:,résQIVed at the pleading staée. (See:Babb v -S'upérs;‘iOr Court
1971)3 Cal3d 841:,'{8?5 1 [writ relief at plcading‘stage‘i: generally di‘SfaYOrﬁd]@,-;‘)

!

Thie petition for writ of mandate or other appropriate-relief is denied.
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2018

Janiiaty 23-24
February 12-14
February 26, 27
“March 12-14
March 19-20
March:26-April 2
April 10-11

April 30— May 26,

May. 29-=June 22
June 21-July 1
July:10. - July:27
Oct 29— Nov2

December 10—19.

2019

June 10:20°

ATTACHMENT 6. C
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UNAVAILABLE DATES FOR COUNSEL

Kapoor, M.D./MBC
Shah MD / MBC

Walter, RN /BRN

Chen MD/MBC

-Huang, Regina/MBC
‘Vacation

‘Ramirez, RN 7 BRN
Knight.v. County
‘Guillermo v. Longacre, MD
‘Vacation o
‘Orellana v. Pétrossian, MD

‘Wittpenn v, Hosohama, MD

:Simon v. Helenius, MD

‘Dodge v, Ochia, MD
Whiteley v; Dharan, MD
Farrell v. Hongo MD

i o
”GAH Oakland:
OAH Oakland
OAH-Oaklarid
'OAH-Oakland

OAH Oakland
Sénta Clara Superlor Court
Qt@ngc. Superior Court

Merced Supenor Court:
Monterey County Superior: Court
Monterey County Supenor Court

San Francisco Superior Court
Alameda County Superior Court
[San Francisco Supenor Court
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LawOfficesof .
_HINSHAW, MARSH,
STIL &HINSHAW
A Partnership”

‘12001 Saraloga Avenueé
‘Saratogs; CA 95070
{408) 861-6500,

@ o <~ o o, A oW N

1120355 Hawthorne Blvd. 2nd Floor
| Torrance; CA 90503

| Pasadena, CA. 91101

I
PROOF OF SERVICE
{(CCP.§§ 10132, 20153)

1, the undersigned, say: :
T am now-and at all times herein mentloned have been over theage of 18 years,.aresident of the

State. of California and employed in Santa.Clara. County, California; and not-a.party to the within
Aaction or cause; my business address i§'12901 Saratoga Avenie, Saratoga ‘California. 95070

T am readily familiar with this firm’s business practice for collection‘and’ processing of

‘correspondence for-mailing with the U.S. Postal Service, mailing via Federal. Express hand delivery
|| via messenger service, and transmission by facsimile fiiachine. I sétved a copy of each: of the

documents listed below by placing'said copies, for processmg as indicated herein..:
'CASE‘.MANA\GEMENT. STATEMENT.

XX_ 1FMAILED VIA US. MAIL, said.copies were placed in envelopes which.were then:sealed
and, withi postage fully prepard theteon, on.this date. placed for colléction and mallmg at'my.
place of business following; ordinary business practices, Said envelopes will be: {deposited with
the U.S. Postal Service at Saratoga, Californiaion this date in the ordinary courseof busrness
and there is delivery service by U. S. Postal Servrce at the-place so addressed.

I MAILED VIA FEDERAL EXPRESS, said ( copres wete placed in Federal Express
envelopes:which were then sealed and, with Federal ‘Express charges to be paid by this firm,
ion thrs same: date placed for: collectlon and mallmg at my place of busmess followmg ordmary
5date followmg ordmary busmess practrces and there is delrvery service by Federal Express at’
the-place-so-addressed. ~

1f HAND DELIVERED, $aid copiés were prov1ded 10 _
a: dellvery service, whose employee followingiordinary business practlces did hand. delrver
- thé copies:piovided to the-persor or firim 1nd1cated herein.

IFFACSIMILE TRANSMISSION, said copies were placed for transmission by this fir’s
facsimile machine, transmitting from: (408)257- 6645 at Saratoga, California; and were trans-
mitted. followmg ordinary business practices; and there is a.facsimile- machme receiving:via
the number. desngnated hetein, and the trafismission was reported as; complete and' without

~ error. The:record of the transmission was properly issued by the. transmtttmg fax machine.

: XX If E-MAIL OR ELECTRONIC TRANSMISSION I caused the documents to-be sent to-each

party at their e-mail addresses of record (hsted herern) 1did not recéive, withina
Teasonable’ time after the transmission, any electromc message or other indication that the
transmission-was unsuccessful..

| SERVED BY U.S: MAIL:

| Bruce M. Brusavich, Esq.
{ Puneet K. Toor; Esq.

AGNEW'& BRUSAVICH

AndrewN. Chang, Esq. , ? v | \

| ESNER, CHANG & BOYER | :

234 East Colorado Blvd., Suite 975

| FROGF OF SERVICE, ] A ‘ i
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| SERVED VIA ELECTRONIC MAIL:

’:‘i:;
—

{ Robert Hodges.
{ MeNamara, ‘Ney, Beatty, Slattery, Borges & Ambacher LLP
3480 Buskirk Avenue, Suite 250

Pleasant Hill, CA 94523
| Enail: Roben Hodges@McNamaraI aw:com

| Kennéth Pedroza, Esq
Cole Pedroza |
12670:Mission Street, Suite 200
San Marino, CA 91108 | |
| Email: kpedroza@colepedroza.com 5

© o ~N oo Ui NOow N

Richard Carroll .

| Carroll; Kelly, Trotter :

| 111 West Ocean Blvd., 14" Floor 5 ?
Long Beach, CA. 90802 ‘ !

| Email: rd«,arroll@cktfmlaw.qom :

12 |
13 Thomas J. Doyle
" || SEHUERING ZIMMERMAN & DOYLE LLP I
14 {1400 University : Avenue |
|| Sacramerito, CA-95825-6502 |
15 || Email: tid@szs com
18 [l Scott E. Murray | !
17 DONNELLY NELSON DEPOLO & MURRAY .
'" 201 North Civic Drive, Suitei239 =
18 || WalinitCreek, CA 94596 |
~ ||Email: srnurray@dndmlamers com i
19 f
o I certlfy (or declare) tinder penalty ofg perjury under the 14ws of the State of California that the |
20 fore going isitrue and correct:and that this Decl atlon was executed on March v ,2018.
21
2
23 ‘ l
24 ': .
25 |
26 |
- 27 || Court: Alameda County‘Superior Court | '

ActionNo: RG15760730: ] T
- 28 ||Case Name: Spears/kaf éld, et al- v. Rosen, MDD, et al. :
<Law Offices of .

:HINSHAW, MARSH,
STILL & HINSHAW
A Parnership * ) o
12601 Saraloga Avenue: . . . _ . s
Saratoga. CA 95070 ] =4 R ; T
408) 251-6500 PRQOF.OF SERVICE 2 : |
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