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The patient, then aged 17, was very seriously injured in the
disaster which occurred at the Hillsborough football ground on
15 April 1989. His lungs were crushed and punctured and the
supply of oxygen to the brain was interrupted. As a result, he
sustained catastrophic and irreversible damage to the higher
centres of the brain, which had left him since April 1989 in a
condition known as a persistent vegetative state (“P.V.S.”). The
medical opinion of all who had been consulted about his case
was unanimous in the diagnosis, and also all were agreed on the
prognosis that there was no hope of any improvement in his
condition or recovery. At no time before the disaster had the
patient indicated his wishes if he should find himself in such a
condition. But his father, in evidence, was of the opinion that
his son would not “want to be left like that.” With the
concurrence of the patient’s family and the consultant in charge
of his case and the support of independent physicians, the
authority responsible for the hospital where he was being treated,
as plaintiffs in the action, sought declarations that they might (i)
lawfully discontinue all life-sustaining treatment and medical
support measures designed to keep the patient alive in his
existing persistent vegetative state including the termination of
ventilation, nutrition and hydration by artificial means; and (ii)
lawfully discontinue and thereafter need not furnish medical
treatment to the patient except for the sole purpose of enabling
the patient to end his life and die peacefully with the greatest
dignity and the least of pain, suffering and distress. Sir Stephen
Brown P. granted the declarations sought. On appeal by the
Official Solicitor the Court of Appeal upheld the President’s
order.

On appeal by the Official Solicitor:—

Held, dismissing the appeal, that the object of medical
treatment and care was to benefit the patient, but since a large
body of informed and responsible medical opinion was of the
view that existence in the persistent vegetative state was not a
benefit to the patient, the principle of the sanctity of life, which
was not absolute, was not violated by ceasing to give medical
treatment and care involving invasive manipulation of the
patient’s body, to which he had not consented and which
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conferred no benefit upon him, to a P.V.S. patient who had
been in that state for over three years; that the doctors
responsible for the patient’s treatment were neither under a
duty, nor (per Lord Browne-Wilkinson) entitled, to continue
such medical care; that since the time had come when the patient
had no further interest in being kept alive, the necessity to do
so, created by his inability to make a choice, and the justification
for the invasive care and treatment had gone; and that,
accordingly, the omission to perform what had previously been
a duty would no longer be unlawful (post, pp. 857, 858:H-8594,
c-D, G, 863D-E, H—864A, 868A, D-E, 869A—B, E-F, 872D-F, 875A-B,
884G6—885D, 886E—F, 897E-898A, C-D).

Bolam v. Friern Hospital Management Committee [1957)
1 W.L.R. 582; In re F. (Mental Patient: Sterilisation) [1990]
2 A.C. 1, HLL.(E.) and In re J. (A Minor) (Wardship: Medical
Treatment) [1991] Fam. 33, C.A. considered.

Per Lord Keith of Kinkel, Lord Goff of Chieveley, Lord Lowry
and Lord Browne-Wilkinson. The interests of the protection of
patients and their doctors, the reassurance of the patients’ families
and that of the public, render it desirable that, until a body of
experience and practice has been built up, application should be
made to the Family Division in any case where it is considered by the
medical practitioners in charge of a P.V.S. patient that continued
treatment and care no longer confer any benefit upon him (post,
pp. 859e~G, 873FH, 874D-E, 875FG, 885E~F).

Per Lord Browne-Wilkinson and Lord Mustill. It is imperative
that the moral, social and legal issues of the present case should be
considered by Parliament (post, pp. 8808, 885E, 899F).

Decision of the Court of Appeal, post, pp. 806E et seq.,
affirmed.

The following cases are referred to in their Lordships’ opinions:

Auckland Area Health Board v. Attorney-General [1993] 1 N.Z.L.R. 235

Barber v. Superior Court of State of California (1983) 195 Cal.Rptr. 484

Belchertown State School (Superintendent of) v. Saikewicz (1977) 370 N.E.2d 417

Bolam v. Friern Hospital Management Committee [1957] 1 W.L.R. 582;
[1957] 2 Al E.R. 118 ‘

Clarke v. Hurst (unreported), 30 July 1992, South Africa

Cruzan v. Director, Missouri Department of Health (1990) 110 S.Ct. 2841

F. (Mental Patient: Sterilisation), In re [1990] 2 A.C. 1; [1989] 2 W.L.R.
1025; [1989] 2 All E.R. 545, C.A. and H.L.(E.)

Finlayson v. H.M. Advocate, 1978 S.L.T. (Notes) 60

Gardner, In re (1987) 534 A.2d 947 .

Imperial Tobacco Ltd. v. Attorney-General [1981] A.C. 718; [1980]
2 W.L.R. 466; [1980] 1 All E.R. 866, H.L.(E.)

J. (A Minor) (Wardship: Medical Treatment), In re [1991] Fam. 33; [1991]
2 W.L.R. 140; [1990] 3 All E.R. 930, C.A.

Nancy B. v. Hétel-Dieu de Québec (1992) 86 D.L.R. (4th) 385

Quinlan, In re (1976) 355 A.2d 647

Reg. v. Adams (unreported), 8 April 1957, Devlin J.

Reg. v. Arthur (unreported), 5 November 1981, Farquharson J.

Reg. v. Blaue [1975] 1 W.L.R. 1411; [1975] 3 All E.R. 446, C.A.

Reg. v. Brown (Anthony) [1992] Q.B. 491; [1992] 2 W.L.R. 441; [1992] 2 All
E.R. 552, C.A.

Reg. v. Cox (unreported), 18 September 1992, Ognall J.

Reg. v. Malcherek [1981] 1 W.L.R. 690; [1981] 2 All E.R. 422, C.A.
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Reg. v. Stone [1977) Q.B. 354; [1977] 2 W.L.R. 169; [1977] 2 All E.R. 341,
CA

Rex v. Gibbins (1918) 13 Cr.App.R. 134, C.C.A.

Royal College of Nursing of the United Kingdom v. Department of Health
and Social Security [1981] A.C. 800; [1981] 2 W.L.R. 279; [1981] 1 All
E.R. 545, C.A. and H.L.(E.)

S. v. McC. (orse S.) and M. (D.S. Intervener); W. v. W. [1972] A.C. 24;
[1970] 3 W.L.R. 366; [1970] 3 All E.R. 107, H.L.(E.)

Schloendorff v. Society of New York Hospital (1914) 105 N.E. 92

Sidaway v. Board of Governors of the Bethlem Royal Hospital and the
Maudsley Hospital [1985] A.C. 871; [1985] 2 W.L.R. 480; [1985] 1 All
E.R. 643, H.L.(E.)

Storar, In re (1981) 420 N.E.2d 64

T. (Adult: Refusal of Treatment), In re [1993] Fam. 95; [1992]) 3 W.L.R. 782;
[1992] 4 All E.R. 649, C.A.

The following additional cases were cited in argument in the House of Lords;

Anorney-General v. Able [1984] Q.B. 795; [1983] 3 W.L.R. 845; [1984] 1 All
E.R. 277

Antorney-General v. Guardian Newspapers Ltd. (No. 2) [1990] 1 A.C. 109;
[1988] 3 W.L.R. 776; [1988] 3 All E.R. 545, H.L.(E.)

B. (A Minor) (Wardship: Medical Treatment), In re [1981] 1 W.L.R. 1421;
[1990] 3 All E.R. 927, C.A.

B. (A Minor) (Wardship: Sterilisation), In re [1988] A.C. 199; [1987]
2 W.L.R. 1213; [1987] 2 All E.R. 206, H.L.(E.)

Brophy v. New England Sinai Hospiral Inc. (1986) 497 N.E.2d 626

Buck v. Bell (1927) 274 U.S. 200

C. (A Minor) (Wardship: Medical Treatment), In re [1990] Fam. 26; [1989]
3 W.L.R. 240; [1989] 2 All E.R. 782, C.A.

Conroy, In re (1985) 486 A.2d 1209

Couture v. Couture (1989) 549 N.E.2d 571

Crum, In re Guardianship of (1991) 580 N.E.2d 876

Cruzan v. Harmon (1988) 760 S.W.2d 408

D. (J.), In re [1982] Ch. 237; [1982] 2 W.L.R. 373; [1982] 2 Al E.R. 37

Delio v. Westchester County Medical Center (1987) 516 N.Y.S.2d 677

Doe (Jane), In re Guardianship of (1992) 583 N.E.2d 1263

E. (A Minor) (Medical Treatment), In re [1991] 2 F.L.R. 585

Fosmire v. Nicoleau (1990) 551 N.E.2d 77

G.F. (Medical Treatment), In re [1992] 1 F.L.R. 293

J. (A Minor) (Child in Care: Medical Treatment), In re [1993]) Fam. 15;
[1992] 3 W.L.R. 507; [1992] 4 All E.R. 614, C.A.

Jobes, In re (1987) 529 A.2d 434

Kaye v. Robertson [1991] F.S.R. 62, C.A.

Longeway, In re Estate of (1989) 549 N.E.2d 292

McKay v. Essex Area Health Authority [1982) Q.B. 1166; [1982] 2 W.L.R.
.890; [1982] 2 All E.R. 771, C.A.

Peter, In re (1987) 529 A.2d 419

Reg. v. Bubb (1850) 4 Cox C.C. 455

Reg. v. Cheshire [1991] 1 W.L.R. 844; [1991] 3 All E.R. 670, C.A.

Reg. v. R. [1992] 1 A.C. 599; [1991] 3 W.L.R. 767; [1991] 4 All E.R. 481,
H.L.(E.)

Reg. v. Smith [1979] Crim. L.R. 251, C.A.

S.G. (Adult Mental Patient: Abortion), In re [1991] 2 F.L.R. 329

T. v. T. [1988] Fam. 52; [1988] 2 W.L.R. 189; [1988] 1 Al E.R. 613

Union Pacific Railway Co. v. Botsford (1891) 141 U.S. 250
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Vogel v. Forman (1986) 512 N.Y.S.2d 622
Westchester County Medical Center, In re (1988) 531 N.E.2d 607

The following cases are referred to in the judgments of the Court of Appeal:

Auckland Area Health Board v. Attorney-General [1993] 1 N.Z.L.R. 235

B. (A Minor) (Wardship: Medical Treatment), In re [1981] 1 W.L.R. 1421;
[1990] 3 All E.R. 927, C.A.

B. (A Minor) (Wardship: Sterilisation), In re [1988] A.C. 199; [1987]
2 W.L.R. 1213; [1987] 2 All E.R. 206, H.L.(E.)

Barber v. Superior Court of State of California (1983) 195 Cal.Rptr. 484

Bolam v. Friern Hospital Management Committee [1957] 1 W.L.R. 582;
[1957] 2 Al E.R. 118

C. (A Minor) (Wardship: Medical Treatment), In re [1990] Fam. 26; [1989]
3 W.L.R. 240; [1989] 2 All E.R. 782, C.A.

Clarke v. Hurst (unreported), 30 July 1992, South Africa

Conroy, In re (1985) 486 A.2d 1209

Cruzan v. Director, Missouri Department of Health (1990) 110 S.Ct. 2841

Doe (Jane), In re Guardianship of (1992) 583 N.E.2d 1263

F. (Mental Patient: Sterilisation), In re [1990] 2 A.C. 1; [1989] 2 W.L.R.
1025; [1989] 2 All E.R. 545, H.L.(E.)

J. (A Minor) (Child in Care: Medical Treatment), In re [1993] Fam. 15;
[1992] 3 W.L.R. 507; [1992] 4 All E.R. 614, C.A.

J. (A Minor) (Wardship: Medical Treatment), In re [1991] Fam. 33; [1991]
2 W.L.R. 140; [1990] 3 All E.R. 930, C.A.

Jobes, In re (1987) 529 A.2d 434

Malette v. Shulman (1990) 67 D.L.R. (4th) 321

Nancy B. v. Hétel-Dieu de Québec (1992) 86 D.L.R. (4th) 385

Quinlan, In re (1976) 355 A.2d 647

Reg. v. Adams (unreported), 8 April 1957, Devlin J.

Reg. v. Cox (unreported), 18 September 1992, Ognall J.

Reg. v. Stone [1977] Q.B. 354; [1977] 2 W.L.R. 169; [1977] 2 All E.R. 341,
C.A

Schloendorff v. Society of New York Hospital (1914) 105 N.E. 92

Sidaway v. Board of Governors of the Bethlem Royal Hospital and the
Maudsley Hospital [1985] A.C. 871; [1985] 2 W.L.R. 480; [1985] 1 All
E.R. 643, H.L.(E.) .

T. (Adult: Refusal of Treatment), In re [1993] Fam. 95; [1992] 3 W.L.R. 782;
[1992] 4 All E.R. 649, C.A.

The following additional cases were cited in argument in the Court of

Appeal:

Belchertown State School (Superintendent of) v. Saikewicz (1977) 370 N.E.2d
417

Brophy v. New England Sinai Hospital Inc. (1986) 497 N.E.2d 626

D. (A Minor) (Wardship: Sterilisation), In re [1976] Fam. 185; [1976]
2 W.L.R. 279; [1976] 1 All E.R. 326

D. (J.), In re [1982] Ch. 237; [1982] 2 W.L.R. 373; [1982] 2 All E.R. 37

Family & Child Service (Superintendent of) and Dawson, In re (1983) 145
D.L.R. (3d) 610

Practice Note (Mental Patient: Sterilisation) [1990] 1 W.L.R. 1248; [1990]
3 AIlE.R. 735

Practice Note (Mental Patient: Sterilisation) [1990] 2 F.L.R. 530

Reg. v. Cheshire [1991] 1 W.L.R 844; [1991] 3 All E.R. 670, C.A.

Reg. v. Malcherek [1981] 1 W.L.R. 690; [1981] 2 All E.R. 422, C.A.
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S. v. McC. (orse. S.) and M. (D.S. Intervener); W. v. W. [1972] A.C. 24;
[1970] 3 W.L.R. 366; [1970] 3 All E.R. 107, H.L.(E.)
Wesichester County Medical Center, In re (1988) 531 N.E.2d 607

The following additional cases, although not cited, were referred to in the
skeleton arguments in the Court of Appeal:

A., In re [1992] 3 Med.L.R. 303

Bouvia v. Superior Court (Glenchur.) (1986) 225 Cal.Rptr. 297

Clark, In re (1986) 510 A.2d 136

Corbett v. D’Alessandro (1986) 487 So.2d 368

Couture v. Couture (1989) 549 N.E.2d 571

Crum, In re Guardianship of (1991) 580 N.E.2d 876

Delio v. Westchester County Medical Center (1987) 516 N.Y.S.2d 677

E. (A Minor) (Medical Treatment), In re [1991] 2 F.L.R. 585

Fosmire v. Nicoleau (1990) 551 N.E.2d 77

G.F. (Medical Treatrment), In re [1992] 1 F.L.R. 293

Grant, In re Guardianship of (1987) 747 P.2d 445

Hier, In re (1984) 464 N.E.2d 959

Longeway, In re Estate of (1989) 549 N.E.2d 292

Lydia E. Hall Hospital, In re the Application of (1982) 455 N.Y.S.2d 706

Maynard v. West Midlands Regional Health Authority [1984] 1 W.L.R. 634;
[1985] 1 All E.R. 635, H.L.(E.)

O’Brien, In re (1986) 517 N.Y.S.2d 346

R. (A Minor) (Wardship: Consent to Treatment), In re [1992] Fam. 11; [1991]
3 W.L.R. 592; [1991] 4 All E.R. 177, C.A.

Reg. v. Arthur (unreported), 5 November 1981, Farquharson J.

Reg. v. Blaue [1975] 1 W.L.R. 1411; [1975] 3 All E.R. 446, C.A.

Reg. v. Bubb (1850) 4 Cox C.C. 455

Reg. v. Cunningham [1982] A.C. 566; [1981] 3 W.L.R. 223; [1981] 2 All
E.R. 863, H.L.(E.)

Reg. v. Hancock [1986] A.C. 455; [1986] 2 W.L.R. 357; [1986} 1 All E.R.
641, H.L.(E.)

Reg. v. Instan [1893] 1 Q.B. 450

Reg. v. Moloney [1985] A.C. 905; [1985] 2 W.L.R. 648; [1985] 1 All E.R.
1025, H.L.(E.)

Reg. v. Smith [1979] Crim.L.R. 251

Reg. v. West London Coroner, Ex parte Gray [1988] Q.B. 467; [1987]
2 W.L.R. 1020; [1987] 2 All E.R. 129, D.C.

Requena, In re (1986) 517 A.2d 869

Rex v. Gibbins (1918) 13 Cr.App.R. 134, C.C.A.

S. (Adult: Refusal of Treatment), In re [1993] Fam. 123; [1992] 3 W.L.R.
806; [1992] 4 All E.R. 671

$.G. (Adult Mental Patient: Abortion), In re [1991] 2 F.L.R. 329

T.v. T. [1988] Fam. 52; [1988] 2 W.L.R. 189; [1988] 1 All E.R. 613

Visbeck, In re (1986) 510 A.2d 125

Vogel v. Forman (1986) 512 N.Y.S.2d 622

W. (A. Minor) (Medical Treatment: Court’s Jurisdiction), In re [1993] Fam.
64; [1992] 3 W.L.R. 758: [1992] 4 All E.R. 627, C.A.

Workman's Circle Home and Infirmary for the Aged v. Fink (1987) 514
N.Y.S.2d 893

The following cases are referred to in the judgment of Sir Stephen Brown P.:

Cruzan v. Director, Missouri Depariment of Health (1990) 110 S.Ct. 2841
F. (Mental Patient: Sterilisation), In re [1990] 2 A.C. 1; [1989] 2 W.L.R.
1025; [1989] 2 All E.R. 545, C.A. and H.L.(E.)
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J. (A Minor) (Wardship: Medical Treatment), In re [1991] Fam. 33; [1991]
2 W.L.R. 140; [1990] 3 All E.R. 930, C.A.
Reg. v. Adams (unreported), 8 April 1957, Devlin J.

The following additional cases were cited in argument:

B. (A Minor) (Wardship: Medical Treatment), In re [1981] 1 W.L.R. 1421;
[1990] 3 All E.R. 927, C.A.

B. (A Minor) (Wardship: Sterilisation), In re [1988] A.C. 199; [1987]
2 W.L.R. 1213; [1987] 2 All E.R. 206, H.L.(E.)

Barber v. Superior Court of State of California (1983) 195 Cal.Rptr. 484

Bolam v. Friern Hospital Management Committee [1957] 1 W.L.R. 582;
[1957] 2 All E.R. 118

Brophy v. New England Sinai Hospital Inc. (1986) 497 N.E.2d 626

C. (A Minor) (Wardship: Medical Treatment), In re [1990] Fam. 26; [1989]
3 W.L.R. 240; [1989] 2 All E.R. 782, C.A.

D. (A Minor) (Wardship: Sterilisation), In re [1976] Fam. 185; [1976]
2 W.L.R. 279; [1976] 1 All E.R. 326

J. (A Minor) (Child in Care: Medical Treatment), In re [1993] Fam. 15;
[1992] 3 W.L.R. 507; [1992] 4 All E.R. 614, C.A.

J. (A Minor) (Wardship: Medical Treatment), In re [1991] Fam. 33; [1991]
2 W.L.R. 140; [1990] 3 All E.R. 930, C.A.

Maynard v. West Midlands Regional Health Authority [1984] 1 W.L.R. 634,
[1985] 1 All E.R. 635, H.L.(E.)

Nancy B. v. Hétel-Dieu de Québec (1992) 86 D.L.R. (4th) 385

R. (A Minor) (Wardship: Consent to Treatment), In re [1992] Fam. 11; [1991]
3 W.L.R. 592; [1991] 4 All E.R. 177, C.A.

Reg. v. Cunningham [1982] A.C. 566; [1981] 3 W.L.R. 223; [1981] 2 All
E.R. 863, H.L.(E.)

Reg. v. Hancock [1986] A.C. 455; [1986] 2 W.L.R. 357; [1986] 1 All E.R.
641, H.L.(E.)

Reg. v. West London Coroner, Ex parte Gray [1988] Q.B. 467; [1987]
2 W.L.R. 1020; [1987] 2 All E.R. 129, D.C.

Sidaway v. Board of Governors of the Bethlem Royal Hospital and the
Maudsley Hospital [1985] A.C. 871; [1985] 2 W.L.R. 480; [1985] 1 All
E.R. 643, H.L.(E.)

ORIGINATING SUMMONS

By summons issued out of the Principal Registry of the Family
Division the Airedale National Health Service Trust sought in relation to
the future medical care and treatment of the defendant, Anthony David
Bland, a patient of Airedale General Hospital, Keighley, West Yorkshire,
declarations, despite the inability of Anthony Bland to consent thereto,
that the plaintiffs and the attending responsible physicians (1) might
lawfully discontinue all life-sustaining treatment and medical support
measures designed to keep the defendant alive in his existing persistent
vegetative state including the termination of ventilation, nutrition and
hydration by artificial means; and (2) might lawfully discontinue and
need not furnish medical treatment except for the sole purpose of
enabling him to end his life and die peacefully with the greatest dignity
and with the least pain, suffering and distress; and the court should
further declare (3) that if death should occur following such discontinuance
or termination the cause of death should be attributed to the natural and
other causes of the defendant’s persistent vegetative state; and (4) that
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such discontinuance or termination and any other things done or omitted
to be done in good faith in accordance with the order of the judge should
not give rise to and would be without any civil or criminal liability on the
part of the plaintiffs or any participant whether a physician, hospital or
any others.

The defendant appeared by the Official Solicitor, as guardian ad
litem. The facts are stated in the judgment.

Robert Francis Q.C. and Michael R. Taylor for the plaintiff health
authority.

James Munby Q.C. for the Official Solicitor as guardian ad litem.

Anthony Lester Q.C. and Stephen Richards as amici curiae.

19 November. Sir STEPHEN BrRowN P. read the following judgment.
Anthony Bland became 21 on 21 September 1992 but for the past three
and a half years he has been totally unaware of the world around him.
As a keen supporter of Liverpool Football Club he was at the
Hillsborough football ground on 15 April 1989. He was then 17{. He was
one of the victims of the disaster. He suffered a severe crushed chest
injury which gave rise to hypoxic brain damage. His condition rapidly
deteriorated and despite the intensive and heroic efforts of the doctors
and nurses he has remained ever since in a state of complete unawareness.
This is known to the medical profession as a “persistent vegetative state”
(“P.V.8.”). Although his brain stem is intact he suffered irreparable
damage to the cortex. All the higher functions of Anthony Bland’s brain
have been destroyed. There is no hope whatsoever of recovery or
improvement of any kind. That is the unanimous opinion of all the
distinguished doctors who have examined Anthony Bland.

Since 12 May 1989 he has been under the care of Dr. J. G. Howe
F.R.C.P., a consultant geriatrician at the Airedale General Hospital. Dr.
Howe has very considerable experience of patients suffering from what is
described as the persistent vegetative state. After his transfer to the
Airedale General Hospital prolonged and persistent attempts were made
to revive Anthony Bland. The skilled hospital staff including senior
physiotherapists assisted by the parents and sister of Anthony Bland
made exhaustive attempts to achieve some sign of revival. Although
Anthony Bland’s body breathes and reacts in a reflex manner to painful
stimuli it is quite clear that there is no awareness on his part of anything
that is taking place around him. E.E.G. and C.T. scans reveal no
evidence of cortical activity. Indeed recent scans which have been
photographed and produced to the court show that there is more space
than substance in the relevant part of Anthony Bland’s brain. There is
simply no possibility whatsoever that he has any appreciation of anything
that takes place around him. He is fed artificially and mechanically by a
nasogastric tube which has been inserted through his nose and down into
his stomach. All the natural bodily functions have to be operated with
nursing intervention. He is fitted with a catheter which has given rise to
infection necessitating surgical intervention. It is to be noted that the
necessary surgical incision was made without any anaesthetic because
Anthony Bland is utterly devoid of feeling of any kind. He requires four
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to five hours nursing attention by two nurses every day. No complaint is
made by the hospital authorities of the fact that they have to allocate
substantial resources to this particular case—that is not a factor which
has been prayed in aid of the course which the plaintiffs now seek to be
allowed to follow. By August 1989 supported by the opinion of Dr.
Michael Johnson, a consultant neurologist of St. James’ University
Hospital, Leeds, Dr. Howe had reached the clear conclusion that there
was absolutely no hope of any improvement. He felt that it would be
appropriate to cease further treatment. This would involve withdrawing
the artificial feeding through the nasogastric tube and declining antibiotic
treatment if and when infection appeared. If this course were to be
adopted then within some 10 to 14 days the lack of sustenance would
bring an end to the physical functioning of the body of Anthony Bland
and he would in terms “die.” The process would be that of “starvation.”
This would be unpleasant for those who had to observe it but Anthony
Bland himself would be totally unaware of what was taking place.

In August 1989 Dr. Howe got into touch with the Sheffield coroner
who was responsible for dealing with the fatal cases arising from the
Hillsborough disaster. The coroner, who is both medically and legally
qualified, alerted Dr. Howe to the risks which he considered he might
run if he took the proposed course of withdrawing treatment. The
coroner pointed out that as the law stood it was his understanding that
Dr. Howe would run the risk of criminal proceedings if he took a course
which brought to an end the existence of Anthony Bland, even though
that existence could be regarded as being wholly pointless. He suggested
that Dr. Howe should consult his legal advisers. Heeding the warning of
the coroner Dr. Howe did indeed consult legal advisers and as a result
the Airedale National Health Service Trust, which is responsible for
administering the Airedale General Hospital, issued the originating
summons which is now before the court. This seeks declarations that the
Trust and their responsible physicians may lawfully discontinue all life
sustaining treatment and medical support measures designed to keep
Anthony Bland alive in his existing persistent vegetative state including
the termination of ventilation, nutrition and hydration by artificial means
and that they may lawfully discontinue and thereafter need not furnish
medical treatment to Anthony Bland except for the sole purpose of
enabling Anthony Bland to end his life and die peacefully with the
greatest dignity and the least amount of pain, suffering and distress. The
plaintiffs’ action is fully supported by the parents and family of Anthony
Bland. Because Anthony Bland himself is wholly incapable of taking any
step with regard to this matter the Official Solicitor of the Supreme Court
has been appointed to act as his guardian ad litem. He has instructed
counsel to appear on the hearing of this summons. Whilst not disputing
the completely insensate condition of Anthony Bland, he opposes the
plaintiffs’ application, contending that if the action proposed by Dr.
Howe and the plaintiff hospital authority were to be implemented it
would in terms amount in law to the crime of murder. Because of the
public importance of this case the court invited the assistance of the
Attorney-Genceral and he has instructed counsel to appcar as amicus
curiae.
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This case clearly raises serious moral, medical and ethical issues.
However, none of the facts relating to the circumstances and the
condition of Anthony Bland is in dispute. The court has been assisted by
expert medical evidence from witnesses of the highest calibre and of the
very greatest experience. All agree that Anthony Bland is now, and has
been ever since the date of the Hillsborough disaster, in what is known
to the medical profession now as a persistent vegetative state. The
condition is irreversible and is not susceptible of any improvement. He is
completely insensate and no medical procedure or treatment can bring
about any beneficial change in his condition. All the witnesses have
stated that the standard of care which has been afforded to Anthony
Bland at the Airedale General Hospital is of the highest character. His
parents have visited him daily and his sister has also been present
frequently. The anguish which they continue to experience is self-evident.
His father has given oral evidence before me and I also have a statement
from Anthony Bland’s mother. The father is a splendid straightforward
Yorkshireman. He has faced the terrible tragedy which has befallen his
family with remarkable realism and dignity. He has not allowed emotion
to influence his judgment. He traced for me Anthony’s brief life—
explaining how he was a thoroughly normal boy. He described him as
not a very clever boy but with a good personality—sensitive and willing.
His great interest was football and Liverpool his chosen team. He said
that he was not religious but that he had attended Sunday School in the
Church of England. His assessment of Anthony Bland’s situation was
expressed in these clear terms:

“He certainly wouldn’t want to be left like he is. I would feel that
he should be removed and the family feel the same. I was angry
when the advice from the coroner was received. I can see no point
whatsoever in continuing treatment.”

Of course Anthony Bland is unable to express views of his own and there
had been no occasion for him to express any view as to how he might
view his situation if some terrible tragedy such as this befell him.

This case raises for the first time in English courts the question in
what circumstances, if any, can a doctor lawfully discontinue life
sustaining treatment (including nutrition and hydration) without which a
patient in Anthony Bland’s condition will die? Professor Bryan Jennett,
uritil recently Foundation Professor of Neurosurgery at the Institute of
Neurological Science in the University of Glasgow and having the very
widest experience as a neurosurgeon, was responsible together with
Professor Plum of New York for coining the term “persistent vegetative
state” in 1972. It is intended to describe a syndrome that was being
increasingly encountered as the life saving and life sustaining technologies
of intensive care were securing the survival of some patients with brain
damage of a severity that would previously have proved fatal. Professor
Jennett told the court that until this descriptive term was proposed, and
soon widely adopted, such patients were often referred to as being in a
prolonged or irreversible coma. However the word “coma,” he said,
implies a continuing sleeplike state due to depression of the brain stem
activating systems—whilst the hallmark of the vegetative patient is that
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after a variable time in coma wakefulness returns, with long periods of
spontaneous eye opening. This period in coma commonly lasts 10 to 21
days after head injury which causes concussive depression of brain stem
function, but after hypoxic insults patients often begin to open their eyes
in two to three days. Unlike less severely brain damaged patients
emerging from coma, the vegetative patient fails to regain any cognitive
behaviour that would indicate function in the cerebral cortex-——the grey
matter responsible for consciousness, thinking, feeling and responding in
meaningful (as distinct from reflex) ways to stimuli from the surroundings.
Because the brain stem and various other sub-cortical and more primitive
parts of the brain are still functioning, the vegetative patient has a wide
range of reflex activity, including breathing and in some patients, a very
limited capacity to swallow reflexly. Vegetative patients must be
distinguished from patients in a “locked in” syndrome—who, because of
a focal lesion in the brain stem that does not affect consciousness, are
totally paralysed in limbs and speech but may communicate by a yes/no
code using eye or eyebrow movements. They are also quite different
from patients who have suffered “brain death”—whose brain stem has
permanently ceased to function and who are dependent on a ventilator
to maintain respiration, and whose heart always stops within a week or
two at the most. By contrast, vegetative patients have suffered cognitive
death, but can continue to breath for years because the brain stem is still
functioning. The key to the diagnosis is that, on clinical observation over
a prolonged period of time, there is no evidence of a working mind.
E.E.G. records show a range of abnormal activity with severe depression
of cortical activity obvious only in a minority of cases. Professor Jennett
referred to the very considerable research which has taken place
internationally and the consideration of the problem by the Medical
Ethics Committee of the British Medical Association. He concluded from
all the research material that only exceptional cases have been reported
as showing recovery after a year, and none of those patients appear to
have achieved independence. He gave it as his opinion that nasogastric
feeding is a form of “medical treatment” just as is a ventilator or a
kidney machine. It is a means of substituting a function that has naturally
failed. He said that tube feeding is accepted as “medical treatment” in
the United States of America and in Canada. He referred to the
Appleton International Conference which accepted that life sustaining
hydration and nutrition is a medical treatment which may justifiably be
withdrawn from persistently vegetative patients for whom there are no
patient based reasons for continuing to treat. He expressed the opinion
that it has become accepted good practice in this country as elsewhere to
agree in consultation with the families of the vegetative patients to
withhold antibiotics and cardio-pulmonary resuscitation in the event of
complications that would call for such measures in patients with a
prospect of recovery. He expressed the very strong view that it would be
in accordance with good medical practice in the case of Anthony Bland
to withdraw the nasogastric artificial feeding. He stated that he considered
there to be no benefit in maintaining life sustaining treatment because he
could see no prospect of recovery of cognitive function. He, like the
other expert medical witnesses who gave evidence before me, had
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examined Anthony Bland. He stated that in his view this was an extreme
and clear case of the persistent vegetative state. He could see no benefit
to the patient in continuing the treatment of feeding by means of a
nasogastric tube. Dr. Cartlidge F.R.C.P. is the consultant neurologist to
the Newcastle Health Authority and senior lecturer in neurology at the
University of Newcastle upon Tyne. He has very considerable experience
of the so-called persistent vegetative state. He too examined Anthony
Bland and expressed the firm opinion that he was showing all the signs
of this extreme condition. He said there is no possibility whatsoever that
he will recover. He too expressed the opinion that it would be medically
justifiable to withdraw the artificial feeding process for there was no
useful purpose in continuing it and it was not in the patient’s best
interests to prolong survival in these circumstances. Professor Peter
O. Behan F.R.C.P. of the Department of Neurology at the Institute of
Neurological Sciences at the Southern General Hospital of Glasgow was
instructed by the Official Solicitor to examine Anthony Bland. The court
has the advantage of a report prepared by Professor Behan which has
been accepted in evidence. He was unable to attend court to give oral
evidence. In his report he said:

“What is the diagnosis? This can be confidently answered that on
the basis of history, physical and neurological examination
supplemented by laboratory data, this is a classical example of the
persistent vegetative state.”

He went on to say:

“I am confident that from my knowledge of other patients,
neurophysiology, previous cases from the literature and from animal
experimentation that the patient has no awareness nor can he suffer
pain or experience pleasure. Further the prospect of improvement
can also confidently be answered since based on what we know of
the degree of damage to his brain, the comparison of his case with
those recorded in the literature (particularly considering the nature
of his damage and the duration of his illness) and the type of systems
and signs he exhibits, there is no hint or hope or any prospect of
improvement. In my opinion artificial feeding and hydration,
constitutes ‘medical treatment.” If a patient were to be admitted
under my care and was for one reason or another unable to feed
himself, the setting up of a nasogastric tube for feeding and hydration
would constitute beyond any measure of doubt ‘medical treatment’
as opposed to normal feeding.”

He further stated that he was:

“Very impressed by the recommendation of the British Medical
Association, that is to say in respect of the consultation and
treatment of patients in the persistent vegetative state. In particular
the recommendation that where the diagnosis had been well
established and the differential diagnosis had been ruled out and all
the necessary laboratory tests done then the prognosis could
confidently be given as zero if after one year there was no sign of
improvement.”
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Dr. Keith Andrews F.R.C.P. is the Director of Medical Research
Services at the Royal Hospital and Home Putney. At his hospital there
is a 20-bedded brain injury rehabilitation unit. Dr. Andrews has had
experience of about 50 patients in a persistent vegetative state. He
examined Anthony Bland. He told the court:

“I regard him as being in a persistent vegetative state. He is the
most severe case I have seen and I do not consider Tony Bland will
make any recovery whatsoever. If the regime continues as at present
he is likely to survive a few years, not more than five, because he is
prone to infections.”

He expressed the view that feeding by tube was not in his view medical
treatment. In amplification he said: “The use of the equipment might be
thought to be medical treatment but not the supply of food which is a
basic human requirement.” He said he would not favour the withdrawal
of treatment because he would find the means of death worrying. It
would be distressing to watch, although Anthony Bland himself would
not experience any sensation. He agreed that sedative drugs could be
given to lessen the unpleasant features which he felt would inevitably
follow from the withdrawal of the artificial feeding.

The plaintiffs’ submissions have been put clearly and succinctly by
Mr. Francis, both in a written skeleton argument and also in oral
submissions. He submits that it is the unanimous opinion of all the expert
medical witnesses that Anthony Bland is in a severe persistent vegetative
state. There is no hope of any improvement. His parents with knowledge
of their son say that he would not wish his present condition to be
continued. Although Anthony Bland himself cannot express any view it
should be inferred in the light of the medical evidence as well as of the
evidence of his own father and mother that the prolongation of the
present treatment is not in his best interests. Good medical practice,
accepted by a large and responsible body of medical opinion, suggests
that the course proposed by Dr. Howe, and supported by Professor
Jennett and by Dr. Cartlidge, should be followed. Mr. Francis referred
to a passage in the speech of Lord Bridge of Harwich in the leading case
of In re F. (Mental Patient: Sterilisation) [1990} 2 A.C. 1, 52:

“Moreover, it seems to me of first importance that the common law
should be readily intelligible to and applicable by all those who
undertake the care of persons lacking the capacity to consent to
treatment. It would be intolerable for members of the medical,
nursing and other professions devoted to the care of the sick that, in
caring for those lacking the capacity to consent to treatment they
should be put in the dilemma that, if they administer the treatment
which they believe to be in the patient’s best interests, acting with
due skill and care, they run the risk of being held guilty of trespass
to the person, but if they withhold that treatment, they may be in
breach of a duty of care owed to the patient. If those who undertake
responsibility for the care of incompetent or unconscious patients
administer curative or prophylactic treatment which they believe to
be appropriate to the patient’s existing condition of disease, injury
or bodily malfunction or susceptibility to such a condition in the
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future, the lawfulness of that treatment should be judged by one
standard, not two. It follows that if the professionals in question
have acted with due skill and care, judged by the well known test
laid down in Bolam v. Friern Hospital Management Committee [1957]
1 W.L.R. 582, they should be immune from liability and trespass
just as they are immune from liability in negligence.”

It is acknowledged that the present case is not a similar situation to
that of the mental patient in In re F. There is no curative or therapeutic
treatment which can be applied to Anthony Bland. However, Mr. Francis
submits, the same basic principles should be followed because what is
proposed by Dr. Howe is effectively medical treatment and it is in the
patient’s best interests. He submits that it would be intolerable if Dr.
Howe were to be put at risk of a prosecution for murder if he were to
follow what he submits is generally regarded now as good medical
practice.

In his detailed and erudite submission Mr. Munby, on behalf of the
Official Solicitor, challenged the view that the artificial feeding regime
could be considered as “medical treatment.” He sought support for that
submission from the evidence of Dr. Keith Andrew. However, his
principal submission was that what is proposed by Dr. Howe is the doing
of an act intended to lead to the death of Anthony Bland. In the result,
he argued, the withdrawal of the feeding regime would amount to
unlawful killing and would in fact be the crime of murder. He referred
to the summing up of Devlin J. in Reg. v. Adams (unreported), 8 April
1957. He picked out a phrase used by the judge: “cutting the thread of
life.” Mr. Munby argued that even if the artificial feeding process were
to be considered to be medical treatment it would nevertheless be
unlawful in the instant case to withdraw that treatment. He referred to
what Lord Donaldson of Lymington M.R. described as the “critical
equation” in In re J. (A Minor) (Wardship: Medical Treatment) [1991]
Fam. 33. That case concerned the consideration of potential further
treatment to a severely brain damaged child. The problem raised in the
case was what should be done if the child should suffer another collapse
which might occur at any time. Should resuscitative treatment be given
in such a case? Mr. Munby, relying upon a passage in the judgment of
Lord Donaldson M.R., at p. 46, submitted that because of the very
strong presumption which exists in favour of preserving life a withholding
or withdrawing of treatment could only be justified in the critical case
where the pain and suffering likely to be suffered by the patient exceeded
the benefit to the patient of preserving life. Lord Donaldson M.R. said,
at p. 46:

“This brings me face to face with the problem of formulating the
critical equation. In truth it cannot be done with mathematical or
any precision. There is without doubt a very strong presumption in
favour of a course of action which will prolong life, but, even
excepting the ‘cabbage’ case to which special considerations may
well apply, it is not irrebuttable. As this court recognised in In re B.
(A Minor) (Wardship: Medical Treatment) [1981] 1 W.L.R. 1421,
account has to be taken of the pain and suffering and quality of life
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which the child will experience if life is prolonged. Account has also
to be taken of the pain and suffering involved in the proposed
treatment itself.”

Later in his judgment he said, at p. 47:
“But in the end there will be cases in which the answer must be that
it is not in the interests of the child to subject it to treatment which
will cause increased suffering and produce no commensurate benefit,

giving the fullest possible weight to the child’s, and mankinds, desire
to survive.”

In this case however, said Mr. Munby, there is no question of
suffering because Anthony Bland is totally without feeling or awareness.
He went on to speak of “the slippery slope” which would be embarked
upon if the court were to make a declaration in the terms sought by the
plaintiffs: a dangerous precedent would be established. He developed in
depth his submission that there is an absolute prohibition upon a doctor
against taking active steps designed to bring about death. He likened the
situation to that of two climbers roped together where one climber
deliberately cut the rope which bound his companion to himself, or to
switching off an iron lung.

Mr. Anthony Lester, instructed by the Attorney-General to appear
as amicus curiae, made submissions which in effect supported the
plaintiff’s case. He acknowledged that the subject matter of this case is
obviously emotive and difficult. He said that the court would not be
assisted by an absolutist or dogmatically legalistic approach. 1t was not a
so-called euthanasia case; it was in terms a case about whether in the
view of the doctors and the court a particular treatment decision should
be taken which would remove the artificial support for life and allow
nature to take its course so that death supervenes. He submitted that the
law should strive to be in accordance with contemporary medical ethics
and good medical practice. He acknowledged that Anthony Bland’s case
is difficult because, at first sight, it seems to require the court to reject
the vital principle of the sanctity of life in favour of value judgments as
to the quality of the further artificial prolongation of the life of Anthony
Bland. He submitted however that there is no inherent conflict between
having regard to the quality of life and respecting the sanctity of life; on
the contrary, they are conplementary; the principle of sanctity of life
embraces the need for full respect to be accorded to the dignity and
memory of the individual human being. The meaning and criteria of
quality of life should focus on benefit to the patient. He contended that
Anthony Bland had an interest in the way in which his family would
remember him after his death and in the manner of his dying and
submitted that where one could be medically sure on all the evidence
that the patient in a persistent vegetative state is suffering permanently
from loss of consciousness, there is no legal duty to maintain what
remains of his or her “life” whether by feeding or by giving medication.
It is not in the patient’s best interests to do so. In those circumstances he
submitted there would be no breach of duty or criminal liability in
ceasing to feed or otherwise to treat the patient. Such a conclusion, he
argued, is in accordance with existing English case law. If the court
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declared the treatment proposed by Dr. Howe to be “lawful” then he
said the criminal law would not become involved because a basic element
of criminal liability, that is to say an unlawful act (the actus reus) is not
made out.

It is correct that there has been no previous case of this nature in this
jurisdiction. Mr. Lester referred to a case before the Supreme Court of
the United States: Cruzan v. Director, Missouri Department of Health
(1990) 110 S.Ct. 2841. The headnote of the report reads:

“Guardians of patient in persistent vegetative state brought
declaratory judgment action seeking judicial sanction of their wish
to terminate artificial hydration and nutrition for patient. The Circuit
Court, Jasper County, Probate Division, Charles E. Teel Junior J.
directed state employees to cause request of guardians to be carried
out. Appeal was taken. The Missouri Supreme Court reversed (1988)
760 S.W.2d 408. Certiorari was granted. The Supreme Court, Chief
Justice Rehnquist, held that: (1) the United States constitution did
not forbid Missouri from requiring that clear and convincing evidence
of an incompetent’s wishes to the withdrawal of life sustaining
treatment; (2) state Supreme Court did not commit constitutional
error in concluding that evidence adduced at trial did not amount to
clear and convincing evidence of patient’s desire to cease hydration
and nutrition; and (3) due process did not require State to accept
substituted judgment of close family members absent substantial
proof that their views reflected those of the patient.”

The decision therefore turned on a constitutional point as to the
jurisdiction of the State of Missouri. However, in dissenting judgments
Brennan J. and three other justices referred to what may be regarded as
the substantive merits of the case with regard to the treatment of patients
in a persistent vegetative state. Mr. Lester referred to passages in the
judgments of Brennan and Stevens JJ. He drew attention to a passage at
p. 2883:

“Medical advances have altered the physiological conditions of death
in ways that may be alarming: highly invasive treatment may
perpetuate human existence through a merger of body and machine
that some might reasonably regard as an insult to life rather than as
its continuation. But those same advances, and the reorganisation of
medical care accompanying the new science and technology, have
also transformed the political and social conditions of death: people
are less likely to die at home, and more likely to die in relatively
public places such as hospitals or nursing homes. Ultimate questions
that might once have been dealt with in intimacy by a family and its
physician have now become the concern of institutions.”

Stevens J. observed, at p. 2886:

“But for patients like Nancy Cruzan, who have no consciousness and
no chance of recovery, there is a serious question as to whether the
mere persistence of their bodies is ‘life,” as that word is commonly
understood . . . The State’s unflagging determination to perpetuate
Nancy Cruzan’s physical existence is comprehensible only as an
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effort to define life’s meaning, not as an attempt to preserve its
sanctity.”

He said, at p. 2887: “In any event, absent some theological abstraction,
the idea of life is not conceived separately from the idea of a living
person.”

Brennan J. used a phrase to which Mr. Lester also pointed when he
described persons in the condition of the subject in that case as “passive
subjects of medical technology.”

Mr. Lester also drew attention to the Canadian Law Reform
Commission Working Paper of July 1983. I do not need to comment in
detail upon it but in it the Law Reform Commission of Canada
recommended that the cessation of life sustaining treatment in such cases
should not attract criminal liability. There are a number of other decisions
of State Courts in the United States in which applications for a
declaration, or for leave to withdraw life sustaining treatment have been
granted. However they are not strictly comparable to cases in this
jurisdiction because many of them import a consideration of “parens
patriae” in the particular states.

In the present case there is no question but that Anthony Bland is in
a condition known as the persistent vegetative state. He has no feeling,
no awareness, nor can he experience anything relating to his surroundings.
To his parents and family he is “dead.” His spirit has left him and all
that remains is the shell of his body. This is kept functioning as a
biological unit by the artificial process of feeding through a mechanically
operated nasogastric tube. Intensive attention by skilled nurses assists the
continuation of the existence of the body. It is a desperately tragic
situation both for what remains of Anthony Bland and for the devoted
members of his family. The doctor having the responsibility for the care
of Anthony Bland has come to a very clear medical conclusion. He is
supported in his assessment and opinion by doctors of unrivalled
experience and professional standing. They say in terms that it is in
accordance with good medical practice and in accordance with the true
benefit to Anthony Bland himself that the artificial feeding regime should
be withdrawn. The Official Solicitor has made clear to the court the
possible implications of a precedent being established by a decision in
favour of the plaintiffs in this case, although such a decision would accord
with decisions taken in other common law jurisdictions.

The court must consider this case in the light of its particular facts
and upon the principles of law obtaining in this jurisdiction. In my
judgment the provision of artificial feeding by means of a nasogastric
tube is “medical treatment.” The court has before it overwhelming
medical evidence which supports this view. 1 accept it. The clinical
judgment of Dr. Howe is to the effect that it would be in the best
interests of Anthony Bland for that artificial feeding regime to be
withdrawn at this stage. He has cogently given his reasons for reaching
that conclusion. After three and a half years he has not lightly made that
decision. It is a clinical decision arrived at in the honest and responsible
exercise of his duty of caring for his patient. The fact that Anthony
Bland’s existence will terminate does not in my judgment alter the reality
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that the true cause of death will be the massive injuries which he
sustained in what has been described as the Hillsborough disaster. I am
satisfied that there is no reasonable possibility of Anthony Bland ever
emerging from his existing persistent vegetative state to a cognitive
sapient state. I am satisfied that there is no therapeutic, medical or other
benefit to Anthony Bland in continuing to maintain his ventilation
nutrition and hydration by artificial means. I am further satisfied that to
discontinue the same would accord with good medical practice as
recognised and approved within the medical profession and finally that
the order that I propose to make is in the circumstances in the best
interests of Anthony Bland. His parents and sister concur in the making
of the order which I propose to make and I therefore declare that despite
the inability of Anthony Bland to consent thereto the plaintiffs and the
responsible attending physicians (1) may lawfully discontinue all life
sustaining treatment and medical support measures designed to keep
Anthony Bland alive in his existing persistent vegetative state including
the termination of ventilation, nutrition and hydration by artificial means;
and (2) may lawfully discontinue and thereafter need not furnish medical
treatment to Anthony Bland except for the sole purpose of enabling
Anthony Bland to end his life and to die peacefully with the greatest
dignity and the least distress.

I'do not consider it appropriate to make any declaration with regard
to any possible consequences so far as the criminal law is concerned. In
my judgment the declaration that the course proposed is lawful is
sufficient to give to the doctors and to the hospital the necessary
assurance as to the lawfulness of what is proposed. There will of course
be liberty to apply in the event of there being any material change in the
existing circumstances before the withdrawal of the artificial feeding.
May his soul rest in peace.

It is understandable that those who are concerned with patients in the
persistent vegetative state should seek assistance as to the appropriate
practice in the future. Because of the gravity of the decision and the
likely possible variation in the facts of individual cases I consider that the
approval of the court should be sought in cases of a similar nature. In
accordance with the procedures indicated by Lord Brandon of Oakbrook
in In re F. (Mental Patient: Sterilisation) [1990] 2 A.C. 1, 65 the
appropriate procedure should be by a summons for a declaration made
to the Family Division of the High Court. The Official Solicitor should
in my judgment be invited to act as the guardian ad litem of the patient
which would guarantee the fullest possible investigation of all the facts
and circumstances of the individual case. Although essentially the
decision is one for the clinical judgment of responsible medical
practitioners, in my judgment it is desirable as a safeguard and for the
reassurance of the public that the court should be involved in the way
that I have indicated. I would expect that in all similar applications there
would be not merely one medical opinion but at least two responsible
medical opinions. Further the position of the members of the family is
very important. It may be that there will be cases where there is a
division of opinion among members of a family. In such cases it would
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be essential in my judgment for responsible medical carers to seek the
authority of the court.

Declaration accordingly.
No order as to costs.

Solicitors: Solicitor, Yorkshire Regional Health Authority; Official
Solicitor; Treasury Solicitor.

M. B. D.

By a notice of appeal dated 19 November 1992 the Official Solicitor
appealed on the grounds that the judge erred (1) in holding that it could
ever be lawful for a doctor to discontinue a procedure necessary to
preserve his patient’s life; (2) in holding that artificial hydration and
nutrition was medical treatment; (3) in holding that it could be lawful for
a doctor to withdraw medical treatment from a patient who was not
dying and was not suffering any pain or disease; and (4) in basing his
decision on an evaluation of the defendant’s quality of life.

James Munby Q.C. for the Official Solicitor.
Robert Francis Q.C. and Michael R. Taylor for the health authority.
Anthony Lester Q.C. and Pushpinder Sdini as amici curiae.

Cur. adv. vult.
9 December. The following judgments were handed down.

Sir THoMas BiNGHAM M.R. Mr. Anthony David Bland, then aged
17%, went to the Hillsborough ground on 15 April 1989 to support the
Liverpool Football Club. In the course of the disaster which occurred on
that day, his lungs were crushed and punctured and the supply of oxygen
to his brain was interrupted. As a result, he suffered catastrophic and
irreversible damage to the higher centres of the brain. The condition
from which he suffers, and has suffered since April 1989, is known as a
persistent vegetative state (“P.V.S.”).

P.V.S. is a recognised medical condition quite distinct from other
conditions sometimes known as “irreversible coma,” “the Guillain-
Barré syndrome,” “the locked-in syndrome” and “brain death.” Its
distinguishing characteristics are that the brain stem remains alive and
functioning while the cortex of the brain loses its function and activity.
Thus the P.V.S. patient continues to breathe unaided and his digestion
continues to function. But although his eyes are open, he cannot see. He
cannot hear. Although capable of reflex movement, particularly in
response to painful stimuli, the patient is incapable of voluntary
movement and can feel no pain. He cannot taste or smell. He cannot
speak or communicate in any way. He has no cognitive function and can
thus feel no emotion, whether pleasure or distress. The absence of
cerebral function is not a matter of surmise; it can be scientifically
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demonstrated. The space which the brain should occupy is full of watery
fluid.

The medical witnesses in this case include some of the outstanding
authorities in the country on this condition. All are agreed on the
diagnosis. All are agreed on the prognosis also: there is no hope of any
improvement or recovery. One witness of great experience described Mr.
Bland as the worst P.V.S. case he had ever seen.

Mr. Bland lies in bed in the Airedale General Hospital, his eyes
open, his mind vacant, his limbs crooked and taut. He cannot swallow,
and so cannot be spoon-fed without a high risk that food will be inhaled
into the lung. He is fed by means of a tube, threaded through the nose
and down into the stomach, through which liquefied food is mechanically
pumped. His bowels are evacuated by enema. His bladder is drained by
catheter. He has been subject to repeated bouts of infection affecting his
urinary tract and chest, which have been treated with antibiotics. Drugs
have also been administered to reduce salivation, to reduce muscle tone
and severe sweating and to encourage gastric emptying. A tracheostomy
tube has been inserted and removed. Genito-urinary problems have
required surgical intervention.

A patient in this condition requires very skilled nursing and close
medical attention if he is to survive. The Airedale National Health
Service Trust have, it is agreed, provided both to Mr. Bland. Introduction
of the nasogastric tube is itself a task of some delicacy even in an
insensate patient. Thereafter it must be monitored to ensure it has not
become dislodged and to control inflammation, irritation and infection to
which it may give rise. The catheter must be monitored: it may cause
infection (and has repeatedly done so); it has had to be resited, in an
operation performed without anaesthetic. The mouth and other parts of
the body must be constantly tended. The patient must be repeatedly
moved to avoid pressure sores. Without skilled nursing and close medical
attention a P.V.S. patient will quickly succumb to infection. With such
care, a young and otherwise healthy patient may live for many years.

At no time before the disaster did Mr. Bland give any indication of
his wishes should he find himself in such a condition. It is not a topic
most adolescents address. After careful thought his family agreed that
the feeding tubes should be removed and felt that this was what Mr.
Bland would have wanted. His father said of his son in evidence: “He
certainly wouldn’t want to be left like that.” He could see no advantage
at all in continuation of the current treatment. He was not cross-
examined. It was accordingly with the concurrence of Mr. Bland’s family,
as well as the consultant in charge of his case and the support of two
independent doctors, that the Airedale N.H.S. Trust as plaintiffs in this
action applied to the Family Division of the High Court for declarations
that they might

“(1) . . . lawfully discontinue all life-sustaining treatment and medical
support measures designed to keep [Mr. Bland] alive in his existing
persistent vegetative state including the termination of ventilation
nutrition and hydration by artificial means; and

“(2) . . . lawfully discontinue and thereafter need not furnish medical
treatment to [Mr. Bland] except for the sole purpose of enabling
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[Mr. Bland] to end his life and die peacefully with the greatest
dignity and the least of pain suffering and distress.”

After a hearing in which he was assisted by an amicus curiae instructed
by the Attorney-General, Sir Stephen Brown P. made these declarations
(subject to a minor change of wording) on 19 November 1992. He
declined to make further declarations which were also sought. The
Official Solicitor on behalf of Mr. Bland appeals against that decision: in
doing so he fulfils his traditional role as the voice of those who, for
reasons of incapacity, cannot speak for themselves, ensuring that their
interests do not go by default because of their involuntary silence.

The present appeal raises moral, legal and ethical questions of a
profound and fundamental nature, questions literally of life and death.
The case has naturally provoked much public discussion and great
anxiety. Strong and sincerely held opinions have been expressed both in
favour of the decision under appeal and against it. The issues are such as
inevitably to provoke divisions of opinion. But they are fairly and
squarely before the court, which has had the benefit of eloquent and
erudite argument. It cannot shirk its duty to decide. It is, however,
important to be clear from the outset what the case is, and is not, about.
It is not about euthanasia, if by that it meant the taking of positive action
to cause death. It is not about putting down the old and infirm, the
mentally defective or the physically imperfect. It has nothing to do with
the eugenic practices associated with fascist Germany. The issue is
whether artificial feeding and antibiotic drugs may lawfully be withheld
from an insensate patient with no hope of recovery when it is known that
if that is done the patient will shortly thereafter die.

There are certain important principles relevant to this issue which
both parties accept. (1) A profound respect for the sanctity of human life
is embedded in our law and our moral philosophy, as it is in that of most
civilised societics in the East and the West. That is why murder (next
only to treason) has always been treated here as the most grave and
heinous of crimes. (2) It is a civil wrong, and may be a crime, to impose
medical treatment on a conscious adult of sound mind without his or her
consent: In re F. (Mental Patient: Sterilisation) [1990] 2 A.C. 1. (3) A
medical practitioner must comply with clear instructions given by an
adult of sound mind as to the treatment to be given or not given in
certain circumstances, whether those instructions are rational or irrational:
Sidaway v. Board of Governors of the Bethlem Royal Hospital and the
Maudstey Hospital [1985] A.C. 871, 904-905; In re T. (Adult: Refusal of
Treatment) {1993} Fam. 95. This principle applies even if, by the time the
specified circumstances obtain, the patient is unconscious or no longer of
sound mind. (4) Where an adult patient is mentally incapable of giving
his consent, no one (including the court) can give consent on his behalf.
Treatment in such a case may lawfully be provided by a doctor where
the treatment is in the best interests of the patient: see In re F. [1990]
2 A.C. . (5) Where the patient is a child and a ward of court, it will itself
decide (paying appropriate regard to professional medical opinion)

- whether medical treatment is in the best interests of the paticnt: /n re B.
(A Minor) (Wardship: Medical Treatment) {1981] 1 W.L.R. 14213 In re
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B. (A Minor) (Wardship: Sterilisation) [1988] A.C. 199; In re C. (A
Minor) (Wardship: Medical Treatment) [1990] Fam. 26; In re J.
(A Minor) (Wardship: Medical Treatment) [1991] Fam. 33.

It follows from these propositions that, if, presciently, Mr. Bland had
given instructions that he should not be artificially fed or treated with
antibiotics if he should become a P.V.S. patient, his doctors would not
act unlawfully in complying with those instructions but would act
unlawtully if they did not comply, even though the patient’s death would
inevitably follow. If Mr. Bland were a child and a ward of the court, it
would decide what was in his best interests, having regard to the views
of his parents but not treating them as conclusive: see In re B. (A Minor)
(Wardship: Medical Treatment) [1981] 1 W.L.R. 1421. If the ratio of
In re J. [1991] Fam. 33 is sound, an issue expressly reserved by Mr.
Munby, for the Official Solicitor, for argument in the House of Lords,
the court may judge it to be in a child’s best interest that life-saving
measures be withheld if of opinion that the life thereby prolonged would
be one of intolerable pain and deprivation: see In re B. [1981] 1 W.L.R.
1421; In re J. [1991] Fam. 33. This case is novel because Mr. Bland is
not a child and a ward of the court, he is immune to suffering and, as
already stated, he gave no instructions concerning his treatment if he
were to become a P.V.S. patient.

There can be no doubt that the administration of antibiotics is medical
treatment: - they cannot be lawfully obtained in this country without
prescription, and the choice of antibiotic to treat a given condition calls
for professional skill and knowledge. The overwhelming consensus of
medical opinion in this country and the United States is that artificial
feeding by nasogastric tube is also medical treatment. This is a readily
understandable view. The insertion of the tube is a procedure calling for
skill and knowledge, and the tube is invasive of the patient’s body to an
extent which feeding by spoon or cup is not. An intubated patient
certainly looks as if he is undergoing treatment, and the mechanical
pumping of food through a tube is a highly unnatural process. It does
not, however, seem to me crucial whether this is regarded as medical
treatment or not, since whether or not this is medical treatment it forms
part of the patient’s medical care and 1 cannot think the answer to this
problem depends on fine definitional distinctions.

It is relevant to consider the objects of medical care. I think
traditionally they have been (1) to prevent the occurrence of illness,
injury or deformity (which for convenience I shall together call “illness”)
before they occur; (2) to cure illness when it does occur; (3) where illness
cannot be cured, to prevent or retard deterioration of the patient’s
condition; (4) to relieve pain and suffering in body and mind. I doubt if
it has ever been an object of medical care merely to prolong the life of
an insensate patient with no hope of recovery where nothing can be done
to promote any of these objects. But until relatively recently the question
could scarcely have arisen since the medical technology to prolong life in
this way did not exist. That is also a new feature of this case.

There are, however, a number of other jurisdictions in which the
question has arisen and been squarely confronted.
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In the United States the issue has been much litigated. Despite
variations of practice and strong expressions of dissent, the courts have
in the great majority of cases sanctioned the discontinuance of artificial
feeding of P.V.S. patients. They have reached this result in deference to
the express wishes of the patient where there were such and, where there
were not, on the basis either that the court could judge what the patient’s
wishes would have been if expressed or that such discontinuance was in
all the circumstances in the patient’s best interests. The courts have
consistently rejected the suggestion that such discontinuance amounts to
suicide or criminal homicide. Since U.S. courts exercise a parens patriae
jurisdiction even in relation to adults, these cases. must be viewed with
reserve, but the trend of authority is clear.

In the South African case of Clarke v. Hurst (unreported), 30 July
1992 (Supreme Court of South Africa, Durban and Coast Local Division)
there was evidence of a P.V.S. patient’s wish that his life should not be
artificially prolonged, but the court acted on wider grounds in sanctioning
the discontinuance of nasogastric and other non-natural feeding methods
and the withholding of medical treatment.

In New Zealand the question arose in relation to a victim of the
Guillain-Barré syndrome who had expressed no wishes concerning his
treatment: Auckland Area Health Board v. Attorney-General [1993]
1 N.Z.L.R. 235. Thomas J. delivered a comprehensive oral judgment in
the course of which he said, at p. 250:

“In my view, doctors have a lawful excuse to discontinue ventilation
when there is no medical justification for continuing that form of
medical assistance. To require the administration of a life support
system when such a system has no further medical function or
purpose and serves only to defer the death of the patient is to
confound the purpose of medicine. In such circumstances, the
continuation of the artificial ventilation may be lawful, but that does
not make it unlawful to discontinue it if the discontinuance accords
with good medical practice.”

Having considered In re J. [1993] Fam. 15 he said, at p. 252:

“The point, for present purposes is, as 1 apprehend it, that a doctor
acting in good faith and in accordance with good medical practice is
not under a duty to render life support necessary to prolong life if
that is, in his or her judgment, contrary to the best interests of the
patient.”

Finally he concluded, at p. 253:

“Medical science and technology has advanced for a fundamental
purpose; the purpose of benefiting the life and health of those who
turn to medicine to be healed. It surely was never intended that it
be used to prolong biological life in patients bereft of the prospect
of returning to an even limited exercise of human life. Nothing in
the inherent purpose of these scientific advances can require doctors
to treat the dying as if they were curable. Natural death has not lost
its meaning or significance. It may be deferred, but it need not be
postponed indefinitely. Nor, surely, was modern medical science
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ever developed to be used inhumanely. To do so is not consistent
with its fundamental purpose. Take the case of a man riddled with
cancer, in constant agony, and facing imminent death. Is he to be
placed upon a respirator? On the contrary, it has been generally
accepted that doctors may seek to alleviate a patient’s terminal pain
and suffering even though the treatment may at the same time
possibly accelerate the patient’s death. As I perceive it, what is
involved is not just medical treatment, but medical treatment in
accordance with the doctor’s best judgment as to what is in the best
interests of his or her patient. They remain responsible for the kind
and extent of the treatment administered and, ultimately, for its
duration. In exercising their best judgment in this regard it is crucial
for the patient and in the overall interests of society that they should
not be inhibited by considerations pertinent to their own self-interest
in avoiding criminal sanctions. Their judgment must be a genuinely
independent judgment as to what will best serve the well-being of
their dying patients. Conscientious doctors will undoubtedly continue
to strive with dedication to preserve and promote the life and health
of their patients. That is their primary mission. But with a patient
such as Mr. L., where ‘life’ is being prolonged for no therapeutic or
medical purpose or, in other words, death is merely being deferred,
the doctor is not under a duty to avert that death at all costs. If, in
his judgment, the proper medical practice would be to discontinue
the life support system, and that would be in the best interests of his
patient, he may do so subject to adhering to a procedure which
provides a safeguard against the possibility of individual error.”

In Nancy B. v. Hoétel-Dieu de Québec (1992) 86 D.L.R. (4th) 385 the
Quebec Superior Court granted the plaintiff, a victim of the Guillain-
Barré syndrome whose intellectual faculties were unimpaired but whose
survival was dependent on artificial respiration, an order that further
treatment be discontinued. That was, however, in response to her express
and informed wish. A question closer to the present was addressed by
the Law Reform Commission of Canada in its Working Paper No. 28 on
Euthanasia, Aiding Suicide and Cessation of Treatment (1982), which
stated, at p. 65:

“At this stage, it may be useful to summarize the tentative
conclusions which the Commission has reached to date. These
conclusions are as follows: (1) the law should recognize the
competent patient’s wishes and respect them as regards the cessation
or non-initiation of treatment; (2) the law should clearly state that a
physician acts legally when he decides to terminate or not to initiate
treatment which is useless or which no longer offers reasonable
hope, unless the patient has expressed his wishes to the contrary;
(3) the law should recognize that the prolonging of life is not an
absolute value in itself and that therefore a physician does not act
illegally when he fails to take measures to achieve this end, if these
measures are useless or contrary to the patient’s wishes or interests;
(4) the law should recognize that a physician who continues to treat
a patient against his wishes is subject to the provisions of the
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Criminal Code; (5) the law should recognize that the incapacity of a
person to express his wishes is not a sufficient reason to oblige a
physician to administer useless treatment for the purpose of
prolonging his life; (6) the law should recognize that in the case of
an unconscious or incompetent patient, a physician incurs no criminal
responsibility by terminating treatment which has become useless.”

After extensive consultation, the Commission recommended in Report
20 (on the same subject), at p. 27:

“a physician should not incur any criminal liability if he decides to
discontinue or not initiate treatment for an incompetent person,
when that treatment is no longer therapeutically useful and is not in
the person’s best interest.”

In this country, a discussion paper published by the Ethics Committee
of the British Medical Association in September 1992 recorded that there
had been no prosecutions in Scotland in cases where doctors had
withdrawn nutrition from P.V.S. patients with the agreement of the
patients’ families. An earlier B.M.A. report had expressed the view that

“feeding/gastrostomy tubes for nutrition and hydration are medical
treatments and are warranted only when they make possible a decent
life in which the patient can reasonably be thought to have a
continued interest ... There is no justification for continuing
medical intervention in such a state and the working party feels that
the individual concerned is most appropriately treated as an
incompetent patient with a terminal condition.”

In 1991 the Institute of Medical Ethics published a majority view that “it
can be morally justified to withdraw artificial nutrition and hydration
from patients in persistent vegetative state.”

In seeking declarations from the court Mr. Francis, for the plaintiff
Trust, relied on the reasoning underlying this weight of authority, as did
Mr. Lester who supported the plaintiffs’ application. The central steps in
the argument were, 1 think, these. (1) The question whether artificial
feeding and antibiotic treatment of Mr. Bland should be discontinued is
one to be resolved by the doctors in charge of his case, in consultation
with independent medical experts, conscientiously exercising a careful
and informed judgment of what the best interests of their patient require.
In forming that judgment it is appropriate for them to take full account
of the family’s wishes, as they have done. (2) While the respect accorded
to human life always raises a presumption in favour of prolonging it, that
presumption is not irrebuttable. (3) Mere prolongation of the life of a
P.V.S. patient such as Mr. Bland, with no hope of any recovery, is not
necessarily in his best interests, if indeed such prolongation is in his
interest at all. (4) In making an objective judgment of Mr. Bland’s best
interests, account can be taken not only of any pain and suffering which
prolonged feeding and medication might cause but also of wider, less
tangible considerations. (5) The assessment of Mr. Bland’s best interests,
although a matter for his doctors in the first instance, is ultimately subject
to the sanction of the court where (as here) its jurisdiction is invoked.
There is no ground for overriding their judgment.
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Step (1) of this argument is in my view consistent with the English
authority already referred to. I do not think there is any English authority
inconsistent with it.

If the reasoning of In re J. [1991] Fam. 33 is sound, step (2) of the
argument is also sound. I think that the reasoning in In re J. is sound. It
is also consistent with the reasoning in In re B. [1981] 1 W.L.R. 1421
and In re C. [1990] Fam. 26. In any event the ratio of In re J. is binding
on this court. _

I would for my part accept step (3). Looking at the matter as
objectively as I can, and doing my best to look at the matter through
Mr. Bland’s eyes and not my own, I cannot conceive what benefit his
continued existence could be thought to give him. It might be different
were it possible to hope that, if he lived long enough, means might be
found to restore some part of his faculties, but no grounds have been
suggested for cherishing such a hope and the physiological findings
appear to preclude it.

It is of course true that pain and suffering, which may. (if the foregoing
reasoning is sound) weigh in the balance against the presumption in
favour of life, are here to be ignored because of Mr. Bland’s insensible
condition. But I accept the argument in step (4) that account may be
taken of wider and less tangible considerations. An objective assessment
of Mr. Bland’s best interests, viewed through his eyes, would in my
opinion give weight to the constant invasions and humiliations to which
his inert body is subject; to the desire he would naturally have to be
remembered as a cheerful, carefree, gregarious teenager and not an
object of pity; to the prolonged ordeal imposed on all members of his
family, but particularly on his parents; even, perhaps, if altruism still
lives, to a belief that finite resources are better devoted to enhancing life
than simply averting death.

I accept step (5). In cases where assessment of the patient’s best
interests is not undertaken by the court itself (as in wardship), the
doctors’ assessment is nonetheless subject to the court’s review, where its
jurisdiction is invoked. Such review may be of real value in excluding the
possibilities of medical error, misapprehension of the correct approach,
divisions of opinion, conflicts of interest, improper motives and so on.
On the doctors’ premises, the President found no reason to impugn the
doctors’ judgment and none was suggested. Unless their premises can be
effectively challenged, there is in my view no ground for withholding the
court’s sanction.

I have not so far directly addressed the submissions made to the court
by Mr. Munby for the Official Solicitor. He did, however, challenge,
radically and robustly, the premises upon which the doctors’ judgment
was based. To those submissions I now turn.

Mr. Munby’s first submission was that to withdraw Anthony Bland’s
feeding tube is to do an act which will inevitably cause, and is intended
to cause, his death. It is, therefore, necessarily unlawful and criminal.
This is so whether or not artificial feeding is medical treatment. The
submission was a short one. Reliance was placed on Devlin J.’s famous
direction in Reg. v. Adams (unreported), 8 April 1957 that “no doctor,
nor any man, no more in the case of the dying than of the healthy, has
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the right deliberately to cut the thread of life.” Attention was also drawn
to Ognall J.’s recent direction to the jury in Reg. v. Cox (unreported),
18 September 1992 that there is an “absolute prohibition on a doctor
purposefully taking life as opposed to saving it.” Accordingly it is said
that the doctors’ proposed course of action (at least in relation to feeding)
would amount at least to manslaughter, at most to murder.

I have some difficulty in regarding this as a practical issue, since both
Reg. v. Adams and Reg. v. Cox concerned drugs said to have been
deliberately administered to cause or hasten death and I cannot on the
present facts imagine any prosecutor prosecuting, any judge leaving
the issue to a jury or any jury convicting. But that does not meet the
theoretical argument.

The submission may perhaps be tested by three hypothetical examples.
(1) In compliance with the express instructions of a P.V.S. patient given
before onset of the condition, when the patient was adult and of sound
mind, a doctor discontinues artificial feeding after three years and the
patient dies. Has the doctor aided and abetted suicide? I think the
answer plainly is that he has not. Why not? There are several possible
answers. One is that it cannot be unlawful to act in accordance with the
instructions of an adult patient of sound mind. Another is that the patient
lacked the intent necessary for suicide. A third is that it was not the
discontinuance of artificial feeding but the patient’s condition and its
underlying cause which caused his death. A fourth is that the doctor
lacked the intent necessary for aiding and abetting suicide. It may be all
four answers are correct. But if it was not the discontinuance which
caused the death or if the doctor lacked the intent to kill he would have
defences to murder and perhaps manslaughter also even if the patient
had given no instructions.

(2) A P.V.S. patient’s nasogastric tube becomes defective after years
of use and has to be removed. The doctor has to decide whether to
continue artificial feeding through a replacement nasogastric tube or a
newly implanted gastrostomy tube. He decides that in all the
circumstances, three years after the onset of the condition and with no
hope of improvement, it is not in the patient’s best interests to do so. He
does not do so and the patient dies. s the doctor guilty of murder or
manslaughter? In my view plainly not. If that is so, and the doctors here
were to be guilty, it could only be because of a distinction between
initiating a new regime of artificial feeding and discontinuing an existing
regime. Where the doctor’s duty to the patient (to care for him with
ordinary professional skill in the patient’s best interests) is the same in
the two cases, I cannot think that criminal liability depends on such a
distinction. The doctor must be guilty in both cases or neither.

(3) A P.V.S. patient shows signs of life-threatening failure of, in
succession, heart, lungs, liver, kidneys, spleen, bladder, pancreas. In
each case the failure can be safely rectified by serious surgery, carried
out without pain or distress to the unconscious patient. Is the doctor
obliged to undertake these life-saving procedures? Although pointing
out, correctly, that his first submission related only to artificial feeding,
Mr. Munby answered that the doctor was so obliged. Such a suggestion
is in my view so repugnant to one’s sense of how one individual should
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behave towards another that I would reject it as possibly representing
the law. But if I am right to reject it, the doctors could only be guilty
here if some distinction were to be drawn between the surgical procedures
described and artificial feeding. But I do not think that criminal liability
can depend on the relative invasiveness of different invasive procedures.

A doctor who discontinues artificial feeding of a P.V.S. patient, after
a lapse of time which entitles him to be sure that there is no hope of
recovery, in pursuance of a conscientious and proper judgment that such
discontinuance is in the patient’s best interests, is in my view guilty of no
crime. For present purposes I do not think it greatly matters whether
one simply says that that is not an unlawful act, or that the doctor lacks
criminal intent, or that he breaches no duty or that his act did not cause
death. But even if this first submission were (contrary to my view) sound,
it would leave the doctors free to discontinue antibiotics, with the result
that Mr. Bland would die sooner rather than later, perhaps less peacefully
than on withdrawal of artificial feeding. The factual merits of the
submission are not compelling.

Mr. Munby’s second submission was to withdraw Anthony Bland’s
feeding tube is a breach of the doctors’ duty to care for and feed him:
discontinuance of mechanical hydration and nutrition involves the
withdrawal of food, not the withdrawal of medical treatment. Since it
will inevitably cause, and is intended to cause, his death, it is necessarily
unlawful and criminal.

I think it is evident from what I have already said that I do not accept
any ingredient of this submission for reasons I have given. Its falsity is in
my view highlighted by an attempted analogy with Reg. v. Stone [1977]
Q.B. 354, where the defendant convicted of manslaughter had failed to
supply food or procure medical attention for an elderly and infirm but
conscious woman who was perfectly capable of feeding herself if food
was supplied.

Mr. Munby’s third submission was that in any event, and even
assuming that artificial feeding is properly to be regarded as medical
treatment (and it ought not to be), there is no justification for
withdrawing that treatment. To withdraw Anthony Bland’s feeding tube
is a breach of the doctors’ duty to treat and nurse him. Since it will
inevitably cause, and is intended to cause, his death, it is necessarily
unlawful and criminal. Again, I think it is evident from what I have
already said that I do not accept any ingredient of this submission for
reasons I have given.

I turn lastly to the issue of procedure, on the assumption that the
plaintiff Trust is entitled to the declarations made. There was only limited
dispute about this. At the end of his judgment, the President held that
in cases of this kind application should be made to the court to obtain its
sanction for the course proposed. This was in my respectful view a wise
ruling, directed to the protection of patients, the protection of doctors,
the reassurance of patients’ families and the reassurance of the public.
The practice proposed seems to me desirable. It may very well be that
with the passage of time a body of experience and practice will build up
which will obviate the need for application in every case, but for the time
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being 1 am satisfied that the practice which the President described
should be followed.

I would dismiss the appeal. 1 have read in draft the judgments of
Butler-Sloss and Hoffmann L.JJ. and agree also with their reasons for
reaching this conclusion.

BurLer-SLoss L.J. This is a tragic case and the necessary
dispassionate consideration of all the necessary components of the issues
before us should not blind us to the anguish of the family for whom
everyone feels the greatest sympathy.

Each court seised of these issues has an awesome task to face. In
doing so we have to rid ourselves of emotional overtones and emotive
language which do not assist in elucidating the profound questions which
require to be answered.

The facts are not in dispute. The present condition of Tony Bland has
been described by Sir Thomas Bingham M.R. He is at the extreme end
of the spectrum of those suffering from the condition of persistent
vegetative state. He has been in that state for three and a half years and
there is, while he lives, no release from it. He is in a “state of chronic
wakefulness without awareness” (American Medical Association Council
Report, January 1990), and has irreversible loss of cognition. A recent
surgical operation was carried out on him without anaesthetic, and his
future care and whether he does or does not receive nutrition and
hydration, or the manner in which he will die will be a matter of
indifference to him in his present state.

His ability to survive with artificial support is a product of the medical
advances in recent years. Medical science and technology have provided
for many a cure or alleviation of injury or disease but have also created
conditions which allow Anthony Bland to exist in a twilight world.
Twenty years ago he would not have survived.

Self-determination

The starting point for consideration, in my view, is the right of a
human being to make his own decisions and to decide whether to accept
or reject treatment, the right of self-determination. Such a decision may
be rational or irrational: see Sidaway v. Board of Governors of the
Bethlem Royal Hospital and the Maudsley Hospital [1985] A.C. 871, 904~
905. Counsel all agree that the right to reject treatment extends to
deciding not to accept treatment in the future by way of advance directive
or “living will.” A well known example of advance directive is provided
by those subscribing to the tenets of the Jehovah’s Witnesses who make
it clear that they will not accept blood transfusions: see, for example,
Malette v. Shulman (1990) 67 D.L.R. (4th) 321. The provision of
treatment by a doctor without the consent of the patient other than in an
emergency is likely to be a trespass: see In re F. (Mental Patient:
Sterilisation) [1990] 2 A.C. 1, 71, per Lord Goff of Chieveley,
Schloendorff v. Society of New York Hospital (1914) 105 N.E. 92, 93,
per Cardozo J.

In this case Anthony Bland has not given a clear indication of his
views. His family are unable to consent to his behalf: see In re T. (Adult:
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Refusal of Treatment) [1993] Fam. 95, 103, per Lord Donaldson of
Lymington M.R. His father expressed in evidence his view that his son
would not have wished to live in his present state. As Lord
Donaldson M.R. said in In re T., at p. 103, the views of relatives may
reveal that the patient had made an anticipatory choice which does not
arise here. The views of the family must always be treated with respect
and will be an important consideration in the overall assessment. In some
cases the evidence of relatives will require to be treated with great
caution since there may be hidden motives. There is no suggestion that
such concerns arise in this family.

Lack of consent

Mr. Bland is both by medical and legal standards incompetent in that
he lacks the capacity to give valid consent to medical treatment. No one
can consent on his behalf. The parens patriae jurisdiction of the High
Court no longer exists and in /n re F. [1990] 2 A.C. 1 the House of
Lords held that at common law there was no jurisdiction in the court to
“approve or disapprove the giving of medical treatment to such a patient.
The lawfulness of the action depended upon whether the treatment was
in the best interests of the patient. The House of Lords then devised a
procedure in cases of proposed sterilisation of those unable to consent
that a declaration might be made by the High Court as to whether such
an operation was in the best interests of the patient.

Two possible approaches have been suggested to us, the United States
preferred route of substituted judgment or the objectively ascertained
best interests of the patient. The majority of state superior courts (of the
United States) have, in the absence of expressed wishes, founded their
decisions on similar issues on the exercise of a substituted judgment
based upon ascertaining the patient’s known views, beliefs, philosophy
and lifestyle. In the absence of sufficient information many of the
American courts have made decisions based upon the patient’s “best
interests.”

"Although it appears in origin derived from the English common law,
the American approach based on substituted judgment appears to have
little in common with the trend discernible in recent English decisions,
all of which consider the objective best interests of the patient: see for
example /n re F. [1990] 2 A.C. 1; In re T. [1993] Fam. 95. I can see no
reason to extend the test of substituted judgment beyond the Court of
Protection. In assessing the best interests of Anthony Bland, however,
his views, personality, how others including his family saw him before his
accident will form part of that assessment, although that evidence has a
subjective element.

Medical treatment

Before considering the duty of care of the doctor towards his patient,
it is necessary to deal with the argument of Mr. Munby that the method
of providing nutrition to Anthony Bland is not “medical treatment.” All
but one of the doctors who gave evidence to Sir Stephen Brown P.
treated it as such, and even Dr. Andrews, who disagreed, accepted that,

A.C. 1993--33
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if asked to do so by a patient who was capable of making a decision, he
would remove the nasogastric tube. The evidence of the doctors was
supported by a wealth of medical expertise that it is medical treatment,
the Report of the British Medical Association, the American Medical
Association, the Medical Ethics Committees of England and of the
United States. It is also the conclusion of the Supreme Courts of many
of the states of the United States and, even more persuasive, of the
Supreme Court of the United States in Cruzan v. Director, Missouri
Department of Health (1990) 110 S.Ct. 2841. Interestingly, the Mental
Health Act 1983 includes nursing in its definition of “medical treatment.”

Although Mr. Munby, for the Official Solicitor, argued that it is not

“medical treatment” there was overwhelming evidence upon which the

President was entitled to conclude that it is. :

If we describe what is being done by the doctors and nurses for
Anthony Bland and others in his condition as medical care rather than
treatment, it may to the layman make more sense and avoid the
uncomfortable attempt to draw a line between different forms of feeding
such as spoon-feeding a helpless patient or inserting a tube through the
nose or direct into the stomach.

The definition of medical treatment does not, in my view, of itself
resolve the problem. The underlying issue is whether, under the extreme
circumstances of this case, there is a duty upon his doctor to continue to
provide to Anthony Bland nutrition and hydration by an artificial
method. Mr. Munby argued that there are basic needs which are the
right of a patient, the need for air and the need for nutrition. That is in
my view too narrow an expression of basic needs, which cannot be seen
in isolation from general care including for instance warmth and hygiene.

Duty of care

A doctor owes a duty of care towards his patient and in the case of a
patient unable to give instructions or consent to treatment, a duty to
treat him in the patient’s best interests: see In re F. [1990] 2 A.C. 1. The
general duty of a doctor is to act in accordance with a responsible and
competent body of relevant professional opinion based upon the
principles laid down in Bolam v. Friern Hospital Management Committee
[1957] 1 W.L.R. 582: (“the Bolam test”). In carrying out his duty towards
his patient a doctor is faced all the time with a series of decisions each of
which requires choices—a choice whether to operate, whether to initiate
other invasive treatment such as chemotherapy, whether to give
antibiotics. As his care of the patient progresses he may have to decide
whether to discontinue a process conscious that such a choice marks not
only the cessation of effective treatment but also brings closer the end of
his patient’s life. Medical ethics draw no distinction between the
withholding of treatment and the withdrawing of treatment. It is accepted
by Mr. Munby that in making those decisions and choosing one course
rather than another the doctor is rightly guided by the value of the
treatment given and the lack of value of other treatment proposed and
from time to time the futility of giving any further treatment which will
not benefit the patient. The assessment of the futility of the treatment is
in his view justification for ceasing the treatment. He argued nonetheless
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that, since feeding is not treatment, the futility of continuing useless
treatment does not arise, and in any event it is never futile to feed.
Nevertheless decisions have to be made about future treatment which
involve choices such as whether to provide antibiotics. The President
found that it was the unanimous opinion of all the distinguished doctors
who have examined Mr. Bland that there is no hope whatsoever of
recovery or improvement of any kind. The only purpose of the present
care is to keep him artificially alive within his present condition. The
medical team caring for Mr. Bland have formed the medical opinion that
it is in his best interests to discontinue all forms of treatment including
the provision of nutrition and hydration.

The question then arises as to the extent or limit of the duty of care
of the doctor towards a P.V.S. patient. The formulation of the duty of
care within the Bolam test may not by itself be an adequate basis for this
grave decision which requires more than the decision as to the uselessness
of future treatment. The principle of the best interests of an incompetent
patient in the present circumstances encompasses wider considerations,
.including some degree of monitoring of the medical decision.

There is a conflict between the principle of self-determination and
whatever may be the equivalent right of those who cannot choose and
another basic principle of our society, the preservation of life. Lord
Donaldson of Lymington M.R. spoke in In re J. (A Minor) (Wardship:
Medical Treatment) [1991] Fam. 33 of the vast importance of the sanctity
of the human life. I respectfully agree with him. Its importance cannot
be over-emphasised. He said, at p. 46:

“The decision on life and death must and does remain in other
hands. What doctors and the court have to decide is whether, in the
best interests of the child patient, a particular decision as to medical
treatment should be taken which as a side effect will render death
more or less likely. This is not a matter of semantics. It is
fundamental. At the other end of the age spectrum, the use of drugs
to reduce pain will often be fully justified, notwithstanding that this

- will hasten the moment of death. What can never be justified is the
use of drugs or surgical procedures with the primary purpose of
doing so.”

Lord Donaldson M.R. then set out the balancing exercise to be
performed:

“This brings me face to face with the problem of formulating the
critical equation. In truth it cannot be done with mathematical or
any precision. There is without doubt a very strong presumption in
favour of a course of action which will prolong life, but even
excepting the ‘cabbage’ case to which special considerations may
well apply, it is not irrebuttable.”

Mr. Munby argued in In re J. the fundamentalist or absolutist
approach, that the pain and suffering experienced and to be experienced
by that child should not displace the sanctity of life, including the
preservation of the life of that child, whatever it was to be. This court
rejected that approach and placed on the other side of the critical
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equation the tragic situation of the child concerned and the quality of his
life. Lord Donaldson M.R., at p. 46, did not feel bound to follow the
views expressed (obiter) in In re B. (A Minor) (Wardship: Medical
Treatment) [1981] 1 W.L.R. 1421, as to the degree of awfulness or
intolerability of treatment which might be proposed as providing a quasi-
statutory yardstick. He left the door open. Apart from preferring to use
a word other than “cabbage,” I respectfully agree with him. In In re B.
this court was considering a simple operation to clear an intestinal
obstruction of a Downs’ Syndrome baby. The circumstances of In re J.
or of this appeal were not considered by the members of the court.
Dunn L.J. pointed out, at p. 1424, that there was no reliable prognosis
“as to the life expectancy of the child and no evidence at all about the
quality of life the child might expect.

Although this court in In re J. [1991] Fam. 33 was exercising the
parens patriae jurisdiction, the approach is equally apposite to an
incompetent adult, since the consideration of best interests has to import
a balancing exercise which Mr. Munby recognised. His answer was that
severe pain and suffering as experienced by the child in In re J. is the
only factor which can be put on the other side of the equation to the
sanctity of life. He reserved his position to argue elsewhere that In re J.
was wrongly decided and there was nothing to place in the balance
against the sanctity of life. In his argument to this court the interests of
the P.V.S. patient are limited to that sole consideration.

To place pain and suffering in an unique category, the existence of
which may justify foregoing the preservation of the sanctity of life, does
not appear to me to be justifiable. Two reasons come immediately to
mind. First, on a practical level, according to Mr. Munby the exception
of extreme pain can be justified on the basis that it can be objectively
verified. The degree of resistance to pain varies enormously from person
to person and is intensively subjective however its existence as such may
be objectively verified. It is not an absolute state and it will always be a
matter of degree as to whether the state of pain of an incompetent
patient is sufficiently severe to meet the necessary criterion. If it is to be
the only criterion, excluding all other considerations, the lack of clarity
in formulating when it comes into play, creates for me a logical problem
in accepting it alone on the other side of the equation.

There is however a second and more fundamental objection. The case
for the universal sanctity of life assumes a life in the abstract and allows
nothing for the reality of Mr. Bland’s actual existence. There are clearly
dangers in departing from the fundamental approach to the preservation
of life, but in the American decisions it is not conclusive. Two exceptions
are already recognised in English common law, the right of self-
determination and the In re J. situation of extreme pain and suffering:
see [1991] Fam. 33. The quality of life has already been recognised as a
factor and placed in the equation to allow a life not to be prolonged at
all costs. Taylor L.J. said in In re J., at p. 55: “Once the absolute test is
rejected, the proper criteria must be a matter of degree.” To limit the
quality of life to extreme pain is to take a demeaning view of a human
being. There must be something more for the humanity of the person of
a P.V.S. patient. He remains a person and not an object of concern. In
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In re Conroy (1985) 486 A.2d 1209, 1248, Handler J. supports this
approach:

“Clearly, a decision to focus exclusively on pain as the single
criterion ignores and devalues other important ideals regarding life
and death. Consequently, a pain standard cannot serve as an indirect
proxy for additional and significant concerns that bear on the
decision to forego life-prolonging treatments.”

The concentration exclusively upon pain is to me an unacceptable
approach to a patient in Anthony Bland’s extreme situation. There are
other factors to be placed in the critical equation.

Those other factors have not so far been explored in English decisions
but they have been considered extensively in the United States and in a
recent case in New Zealand. In Cruzan v. Director, Missouri Department
of Health, 110 S.Ct. 2841 (a P.V.S. case) Stevens J. (in a dissenting
opinion) said, at p. 2885: ‘

“But Nancy Cruzan’s interest in life, no less than any other person,
includes an interest in how she will be thought of after her death by
those whose opinions mattered to her. There can be no doubt that
her life made her dear to her family, and to others. How she dies
will affect how that life is remembered.”

In In re Guardianship of Jane Doe (1992) 583 N.E.2d 1263 the Supreme
Judicial Court of Massachusetts (in a P.V.S. case where the patient had
always been incompetent) held that incompetent individuals have the
same rights as competent individuals to refuse and terminate medical
treatment. Abrams J., giving the majority opinion, accepted the rights of
the patient to bodily integrity and privacy and upheld the judge’s decision
to terminate nasoduodenal feeding and hydration. In re Jobes (1987) 529
A.2d 434 (a P.V.S. patient) following In re Quinlan (1976) 355 A.2d 647,
upheld the principle of self-determination for the incompetent. The views
of the family were accepted in each of those cases. Handler J. in a
concurring opinion considered the best interests test and, after describing
the extreme physical condition of Mrs. Jobes (very similar to Mr. Bland),
repeated a passage in his opinion in In re Conroy, at p. 1249:

“The medical and nursing treatment of individuals in extremis and
suffering from these conditions entails the constant and extensive
handling and manipulation of the body. At some point, such a
course of treatment upon the insensate patient is bound to touch the
sensibilities of even the most detached observer. Eventually,
pervasive bodily intrusions, even for the best of motives, will arouse
feelings akin to humiliation and mortification for the helpless patient.
When cherished values of human dignity and personal privacy, which
belong to every person living or dying, are sufficiently transgressed
by what is being done to the individual, we should be ready to say:
enough.”

He went on to say, 529 A.2d 434, 459: “Based upon such factors it
should be possible to structure critical treatment decisions that are
reliable, understandable and acceptable.”
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Auckland Area Health Board v. Attorney-General [1993] 1 N.Z.L.R.
235 was an extreme example of a Guillain-Barré syndrome, causing a
condition somewhat similar to a P.V.S. patient where the doctors sought
a declaration that to withdraw artificial ventilation would not constitute
culpable homicide. Thomas J. granted the declaration and in doing so
considered decisions from a number of common law jurisdictions
including the American and our own. He referred, at p. 245, to:

“values of human dignity and personal privacy. . . . Human dignity
and personal privacy belong to every person, whether living or
dying. Yet, the sheer invasiveness of the treatment and the
manipulation of the human body which it entails, the pitiful and
humiliating helplessness of the patient’s state, and the degradation
and dissolution of all bodily functions invoke these values; . . .”

The judge based his decision upon the best interests test. Mr. Munby
accepted that there was no difference in principle between the ventilator
and the nasogastric tube.

Although the American decisions are often based upon the principle
of achieving the right of an incompetent patient to make decisions as if
competent through the device of the substituted judgment, in many cases
the distinction from best interests is blurred as Handler J. pointed out in
In re Jobes, 529 A.2d 434, 456, and in some cases it is clearly an objective
assessment of best interests and the decisions are persuasive support for
considerations far wider than the factor of pain to be taken into account
in balancing the critical equation.

We all of course recognise that a patient unable to choose cannot
himself exercise his right of self-determination and he cannot make the
irrational decision he might notionally have made if in possession of his
faculties. But not to be able to be irrational does not seem to me to be a
good reason to be deprived of a rational decision which could be taken
on his behalf in his best interests. Otherwise, if, as 1 believe they are,
other factors as well as pain are relevant considerations, he is put at an
unfair disadvantage.

A mentally incompetent patient has interests to be considered and
protected, the basic one being the right to be properly cared for by
others. He retains the right to have proceedings taken on his behalf, for
instance to claim damages for negligence, or to have his estate or other
property managed for him, or to respond to actions or proceedings taken
against him, such as divorce proceedings. He retains in my view the right
to be well regarded by others, and to be well remembered by his family.
That right is separate from that of his family to remember him and to
have the opportunity to grieve for him when he is dead. He has the right
to be respected. Consequently he has a right to avoid unnecessary
humiliation and degrading invasion of his body for no good purpose. I
was dismayed to hear the argument of the Official Solicitor that, if Mr.
Bland suffered a cardiac arrest or a renal failure, it would be the duty of
the doctors to perform a heart bypass operation or a kidney transplant. I
cannot believe that a patient in the situation of Mr. Bland should be
subjected to therapeutically useless treatment contrary to good medical
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practice and medical ethics which would not be inflicted upon those able
to choose. It is an affront to his right to be respected.

The considerations as to the quality of life of Mr. Bland now and in
the future in his extreme situation are in my opinion rightly to be placed
on the other side of the critical equation from the general principle of
the sanctity and inviolability of life. In this appeal those factors which
include the reality of Mr. Bland’s existence outweigh the abstract
requirement to preserve life. The doctors charged with his care have
balanced that equation from the medical standpoint and, after consultation
with the family who are in agreement, have concluded that his best
interests lie in not artificially prolonging his life. The President
reconsidered all the relevant matters and came to the conclusion that to
discontinue the artificial feeding would be in accordance with good
medical practice and was in the best interests of Mr. Bland. In my
respectful view he was right and I entirely agree with his conclusion. The
duty of the doctors towards a P.V.S. patient at the extreme end of the .
spectrum does not extend to prolonging his life at all costs. Where they
can be medically certain on all the evidence that he has been suffering
from loss of consciousness without hope of recovery for a substantial
period of time, in my judgment they are not in breach of their duty of
care if they discontinue the artificial nutrition and hydration.

The criminal law

The thrust of Mr. Munby’s argument has been that it is unlawful to
discontinue artificial feeding and consequently the doctors would be at
risk of criminal proceedings. If a doctor owes a duty to continue to treat
or to provide artificial nutrition, his failure to do so is a breach of his
duty to the patient and may not only be actionable, but also a criminal
act. In my view, as I have already set out in this judgment, I do not
consider that there remains a duty of care upon the doctors to continue
the artificial feeding and 1 agree with Mr. Lester that there is no actus
reus and no unlawful act or omission. The issue of mens rea does not
arise.

There has been no criminal prosecution on these facts in England.
My view is supported, however, by the decision of the Superior Court of
the State of California, in the County of Los Angeles, in Barber v.
Superior Court of State of California (1983) 195 Cal.Rptr. 484. The court
held that the doctors’ omission to continue treatment though intentional
and with knowledge that the patient would die was not unlawful failure
to perform a legal duty.

The position of Dr. Cox is different (Reg. v. Cox, 18 September 1992,
Ognall J.). He injected a lethal dose which was designed to cause death
and was an external and intrusive act committed by an outsider and was
not in accordance with his duty of care as a doctor. The effect of the
cessation of artificial feeding is to place the patient in the position he
would have been in before the nasogastric tube was inserted. Without
the tube he would have died from his medical condition and with it he
has been artificially kept alive despite that condition until now. Whether
this is an act or omission carries the matter no further. The distinction
between Mr. Bland’s doctors and Dr. Cox is between an act or omission
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which allows causes already present in the body to operate and the
introduction of an external agency of death.

The idea of ceasing the artificial feeding is a distressing one for all of
us to contemplate. It would no doubt also be distressing for those who
are caring for Mr. Bland. We know however from the medical evidence
that it would not be a distressing or painful experience for him in his
state of non-cognition. The manner of his death can be eased for him
and those seeing it by appropriate medical and nursing care until the end
of his life.

I have anxiously considered whether this is a decision which ought to
be taken by the doctors alone. As the House of Lords said in In re F.
[1990] 2 A.C. 1, it is not generally for the courts to intervene in the
decision-making process as to whether a course of action is in the best
interests of a patient. That process is for the doctors. The B.M.A. have
laid down careful guidelines for these cases. Nonetheless in /n re F. the
House of Lords recognised an exceptional situation which required
guidance from the High Court. I have been persuaded by the amicus that
in a decision-making process of such gravity as whether to continue
treating a P.V.S. patient, the intervention of the High Court is a proper
safeguard. 1 respectfully agree with the formulation of the procedures
proposed by the President and that, for the time being at least, each
application to discontinue treatment should be made to the High Court.
The rapid advances of medical technology create problems which may
require the intervention of the courts from time to time. Such intervention
may also reassure public concern.

I would dismiss the appeal.

HorrMANN L.J. Anthony Bland was a cheerful teenager from
Keighley in Yorkshire. He enjoyed pop music, football and drinking with
his friends. In the spectators’ pen at Hillsborough Football Stadium on
15 April 1989 his lungs were crushed by the pressure of the crowd around
him. He ceased breathing until resuscitated by first aid. While he could
not breathe, his brain was deprived of oxygen.

The human brain consists of the cerebral hemispheres and the lower
centre of the brain, which is called the brain stem. The cerebral
hemispheres, or more precisely their outer layers, which are called the
cerebral cortex, contain the function of consciousness. Without them, we
cannot see, hear, feel pain or pleasure, or make any voluntary
movements. The brain stem controls the body’s semi-autonomous
movements, like breathing, reflex actions and the beating of the heart.

The cerebral cortex requires a constant supply of oxygen, glucose and
blood. An interruption of oxygen for a few minutes can cause extensive
damage to the cells of the cortex, which never regenerate. But the brain
stem is relatively resistant to being deprived of oxygen. It may therefore
continue to function, and enable the heart to beat, the lungs to breathe
and the stomach to digest, after the cortex has been irretrievably
destroyed. This condition has been called “persistent vegetative state.”

Since 15 April 1989 Anthony Bland has been in persistent vegetative
state. He lies in Airedale General Hospital in Keighley, fed liquid food
by a pump through a tube passing through his nose and down the back
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of his throat into the stomach. His bladder is emptied through a catheter
inserted through his penis, which from time to time has caused infections
requiring dressing and antibiotic treatment. His stiffened joints have
caused his limbs to be rigidly contracted so that his arms are tightly
flexed across his chest and his legs unnaturally contorted. Reflex
movements in the throat cause him to vomit and dribble. Of all this, and
the presence of members of his family who take turns to visit him,
Anthony Bland has no consciousness at all. The parts of his brain which
provided him with consciousness have turned to fluid. The darkness and
oblivion which descended at Hillsborough will never depart. His body is
alive, but he has no life in the sense that even the most pitifully
handicapped but conscious human being has a life. But the advances of
modern medicine permit him to be kept in this state for years, even
perhaps for decades.

The question in this appeal is whether the court should in these
circumstances declare that those in charge of caring for Anthony Bland
may lawfully stop providing the artificial means of keeping him alive.
This is a terrible decision because the consequence is that he will die. It
is a question which until relatively recently would never have arisen. A
person who had irreversibly lost consciousness would quickly have died:
from lack of nutrition or from one of the many complications which have
afflicted Anthony Bland’s body over the past three years and which
medical technology has been able to hold at bay. Modern medicine
therefore faces us with fundamental and painful decisions about life and
death which cannot be answered on the basis of normal everyday
assumptions.

For reasons which I will eventually state quite briefly, I agree with Sir
Thomas Bingham M.R. and Butler-Sloss L.J. that in English law it would
be lawful for the Airedale General Hospital to stop keeping Anthony
Bland alive. But this case has caused a great deal of public concern.
People are worried, perhaps not so much about this particular case, but
about where it may lead. Is the court to assume the role of God and
decide who should live and who should die? Is Anthony Bland to die
because the quality of his life is so miserable? Does this mean that the
court would approve the euthanasia of seriously handicapped people?
And what about the manner of his death? Can it ever be right to cause
the death of a human being by deliberately depriving him of food? This
is not an area in which any difference can be allowed to exist between
what is legal and what is morally right. The decision of the court should
be able to carry conviction with the ordinary person as being based not
merely on legal precedent but also upon acceptable ethical values. For
this reason 1 shall start by trying to explain why 1 think it would be not
only lawful but right to let Anthony Bland die. In the course of doing so
I shall also try to explain why the principles upon which this judgment
rests do not make it a precedent for morally unacceptable decisions in
the future.

To argue from moral rather than purely legal principles is a somewhat
unusual enterprise for a judge to undertake. It is not the function of
judges to lay down systems of morals and nothing which I say is intended
to do so. But it seemed to me that in such an unusual case as this, it
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would clarify my own thought and perhaps help others, if 1 tried to
examine the underlying moral principles which have led me to the
conclusion at which I have arrived. In doing so, I must acknowledge the
assistance 1 have received from reading the manuscript of Professor
Ronald Dworkin's forthcoming book Life’s Dominion and from
conversations with him and Professor Bernard Williams.

I start with the concept of the sanctity of life. Why do we think it
would be a tragedy to allow Anthony Bland to die? It could be said that
the entire tragedy took place at Hillsborough and that the curtain was
brought down when Anthony Bland passed into a persistent vegetative
state. Until then, his life was precious to him and his family. But since
then, he has had no consciousness of his life and it could be said to be a
matter of indifference to him whether he lives or dies. But the fact is
that Anthony Bland is still alive. The mere fact that he is still a living
organism means that there remains an epilogue of the tragedy which is
being played out. This is because we have a strong feeling that there is
an intrinsic value in human life, irrespective of whether it is valuable to
the person concerned or indeed to anyone else. Those who adhere to
religious faiths which believe in the sanctity of all God’s creation and in
particular that human life was created in the image of God himself will
have no difficulty with the concept of the intrinsic value of human life.
But even those without any religious belief think in the same way. In a
case like this we should not try to analyse the rationality of such feelings.
What matters is that, in one form or another, they form part of almost
everyone’s intuitive values. No law which ignores them can possibly hope
to be acceptable.

Our belief in the sanctity of life explains why we think it is almost
always wrong to cause the death of another human being, even one who
is terminally ill or so disabled that we think that if we were in his position
we would rather be dead. Still less do we tolerate laws such as existed in
Nazi Germany, by which handicapped people or infcrior races could be
put to death because someone else thought that their lives were useless.

But the sanctity of life is only one of a cluster of ethical principles
which we apply to decisions about how we should live. Another is respect
for the individual human being and in particular for his right to choose
how he should live his own life. We call this individual autonomy or the
right of self-determination. And another principle, closely connected, is
respect for the dignity of the individual human being: our belief that
quite irrespective of what the person concerned may think about it, it is
wrong for someone to be humiliated or treated without respect for his
value as a person. The fact that the dignity of an individual is an intrinsic
value is shown by the fact that we feel embarrassed and think it wrong
when someone behaves in a way which we think demeaning to himself,
which does not show sufficient respect for himself as a person.

No onc, 1 think, would quarrel with these deeply rooted ethical
principles. But what is not always realised, and what is critical in this
case, is that they arc not always compatible with cach other. Take, for
cxample, the sanctity of life and the right of sclf-determination. We all
belicve in them and yet we cannot always have them both. The patient
who refuses medical trcatment which is necessary to save his life is
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exercising his right to self-determination. But allowing him, in effect, to
choose to die, is something which many people will believe offends the
principle of the sanctity of life. Suicide is no longer a crime, but its
decriminalisation was a recognition that the principle of self-determination
should in that case prevail over the sanctity of life.

I accept that the sanctity of life is a complex notion, often linked to
religion, on which differing views may be held. The Jehovah’s Witness
who refuses a blood transfusion even though he knows this may result in
his death, would probably not consider that he was sacrificing the
principle of the sanctity of life to his own right of self-determination. He
would probably say that a life which involved receiving a transfusion was
so defiled as no longer to be an object of sanctity at all. But someone
else might think that his death was a tragic waste and did offend against
the sanctity of life. I do not think it would be a satisfactory answer to
such a person to say that if he could only see it from the point of view of
the Jehovah’s Witness, he would realise that the principle of the sanctity
of life had not been sacrificed but triumphantly upheld. Similarly it is
possible to qualify the meaning of the sanctity of life by including, as
some cultures do, concepts of dignity and fulfilment as part of the essence
of life. In this way one could argue that, properly understood, Anthony
Bland’s death would not offend against the sanctity of life. But I do not
think that this would satisfy the many people who feel strongly that it
does. I think it is better to accept this and confront it.

A conflict between the principles of the sanctity of life and the
individual’s right of self-determination may therefore require a painful
compromise to be made. In the case of the person who refuses an
operation without which he will certainly die, one or other principle must
be sacrificed. We may adopt a paternalist view, deny that his autonomy
can be allowed to prevail in so extreme a case, and uphold the sanctity
of life. Sometimes this looks an attractive solution, but it can have
disturbing implications. Do we insist upon patients accepting life-saving
treatment which is contrary to their strongly held religious beliefs?
Should one force-feed prisoners on hunger strike? English law is, as one
would expect, paternalist towards minors. But it upholds the autonomy
of adults. A person of full age may refuse treatment for any reason or
no reason at all, even if it appears certain that the result will be his
death.

I do not suggest that the position which English law has taken is the
only morally correct solution. Some might think that in cases of life and
death, the law should be more paternalist even to adults. The point to
be emphasised is that there is no morally correct solution which can be
deduced from a single ethical principle like the sanctity of life or the
right of self-determination. There must be an accommodation between
principles, both of which seem rational and good, but which have come
into conflict with each other.

It would therefore be in accordance with the English approach to
resolving the conflict between the right of self-determination and the
sanctity of life that if Anthony Bland were to be momentarily restored to
consciousness with full knowledge that he would shortly revert to his
persistent vegetative state, and if he were to instruct those caring for him
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that he no longer wanted artificially to be kept alive, the doctors and
nurses would be obliged to respect his wishes. If he were to give such an
instruction, I think that many would feel that his wishes be obeyed, not
only because they were his wishes, but because (unlike the case of a
person who for religious reasons refuses treatment which could restore
him to vigorous health) his wishes were entirely understandable. The
horror of his situation is such that few would not think it perfectly
reasonable for him to decide that, as he had already lost all sense and
consciousness, he would prefer to die.

In this case, however, Anthony Bland has not made such a decision
and never will. Some people make it clear in advance that, if they should
fall into a state which seems to them in anticipation to be intolerable,
they do not want life-sustaining treatment to be continued. The right of
self-determination entails that such wishes should be respected. Different
jurisdictions have varying requirements about how clearly such wishes
should be expressed. But Anthony Bland expressed none at all. There is
nothing to show that in the course of his short life he gave the matter
any thought. All that his family can say is that from their knowledge of
him and his general attitude to life, the things that interested him and
gave him pleasure, he would not have wanted to survive in his present
state.

Does this mean that people who have not expressed their wishes in
advance and are now incapable of expression must lose all right to have
treatment discontinued and that those caring for them are in every case
under a corresponding duty to keep them alive as long as medical science
will allow? Counsel for the Official Solicitor said that this was so. If they
have not chosen, the court has no right to choose on their behalf. I think
that the fallacy in this argument is that choice cannot be avoided. To
continue treatment is as much a choice as to discontinue it. Why is it not
an act of choice to decide to continue to invade the privacy of Anthony
Bland’s body with tubes, catheters, probes and injections? If on account
of his unconsciousness he is obliged to submit to such treatment, one
cannot say that it is because the court is refusing to choose on his behalf.
One way or the other, a choice is being made. It is only if one thinks it
natural and normal to want treatment that continuing to provide it seems
not so much a choice as a given state of affairs. And of course in most
cases this would be true. In a case in which it was being said that a
person should not be given treatment which would avoid death and
restore him to full health, one would want to know that this was his
personal choice and that it had been expressed very clearly indeed.

But Anthony Bland’s is not a normal case. The continuation of
artificial sustenance and medical treatment will keep him alive but will
not restore him to having a life in any sense at all. It is necessary to
emphasise the awful certainty of his fate. We all know of cases in which
doctors have been mistaken and where people have recovered to live
meaningful lives after being given over for dcad. But no one has ever
recovered any vestige of consciousness after being in a persistent
vegetative state for more than a ycar. Anthony Bland has been in this
state for morc than three years. He has been examined by a number of
the most eminent doctors and they arc unanimous that there is no hope
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whatever of any consciousness being regained. They say that this is the
worst case of irreversible cortex damage that they have seen. Nor is this
a case in which one has to make an assessment of the quality of life
which Anthony Bland has. We all know and admire people who suffer
pain and disability, of whom many would think that in their position they
would rather be dead, and yet who endure their lives and derive meaning
and satisfaction from living. But the very concept of having a life has no
meaning in relation to Anthony Bland. He is alive but has no life at all.

Counsel for the Official Solicitor argued that however vestigial
Anthony Bland’s life might be, one could not assume that he would
choose to die. Being unconscious, he felt no pain or humiliation and
therefore had no interests which suffered from his being kept alive.
Anthony Bland was in fact indifferent to whether he lived or died and
there was nothing to put in the balance against the intrinsic value of his
life.

I think that the fallacy in this argument is that it assumes that we
have no interests except in those things of which we have conscious
experience. But this does not accord with most people’s intuitive feelings
about their lives and deaths. At least a part of the reason why we honour
the wishes of the dead about the distribution of their property is that we
think it would wrong them not to do so, despite the fact that we believe
that they will never know that their will has been ignored. Most people
would like an honourable and dignified death and we think it wrong to
dishonour their deaths, even when they are unconscious that this is
happening. We pay respect to their dead bodies and to their memory
because we think it an offence against the dead themselves if we do not.
Once again 1 am not concerned to analyse the rationality of these
feelings. It is enough that they are deeply rooted in our ways of thinking
and that the law cannot possibly ignore them. Thus I think that counsel
for the Official Solicitor offers a seriously incomplete picture of Anthony
Bland’s interests when he confines them to animal feelings of pain or
pleasure. It is demeaning to the human spirit to say that, being
unconscious, he can have no interest in his personal privacy and dignity,
in how he lives or dies.

Anthony Bland therefore has a recognisable interest in the manner of
his life and death which can help the court to apply the principles of self-
determination and the value of the individual. We can say from what we
have learned of Anthony Bland from those closest to him that, forced as
we are to choose, we think it is more likely that in his present state he
would choose to die than to live. There is no suggestion that he was, for
example, motivated by any religious principles which would have made
him want his life in its present state prolonged. We can also say that in
allowing him to die, we would be showing more respect to him as an
individual than by keeping him alive.

Thus it seems to me that we are faced with conflicting ethical
principles. On the one hand, Anthony Bland is alive and the principle of
the sanctity of life says that we should not deliberately allow him to die.
On the other hand, Anthony Bland is an individual human being and the
principle of self-determination says he should be allowed to choose for
himself and that, if he is unable to express his choice, we should try our
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honest best to do what we think he would have chosen. We cannot
disclaim this choice because to go on is as much a choice as to stop.
Normally we would unquestioningly assume that anyone would wish to
live rather than die. But in the extraordinary case of Anthony Bland, we
think it more likely that he would choose to put an end to the humiliation
of his being and the distress of his family. Finally, Anthony Bland is a
person to whom respect is owed and we think that it would show greater
respect to allow him to die and be mourned by his family than to keep
him grotesquely alive.

There is no formula for reconciling this conflict of principles and no
easy answer. It does no good to seize hold of one of them, such as the
sanctity of life, and say that because it is valid and right, as it undoubtedly
is, it must always prevail over other principles which are also valid and
right. Nor do I think it helps to say that these principles are all really
different ways of looking at the same thing. Counsel appearing as amicus
said that there was “no inherent conflict between having regard to the
quality of life and respecting the sanctity of life; on the contrary they are
complementary; the principle of sanctity of life embraces the need for
full respect to be accorded to the dignity and memory of the individual.”
To my mind, this is rhetoric intended to dull the pain of having to
choose. For many people, the sanctity of life is not at all the same thing
as the dignity of the individual. We cannot smooth away the differences
by interpretation. Instead, we are faced with a situation which has been
best expressed by Sir Isaiah Berlin:

“The world that we encounter in ordinary experience is one in which
we are faced with choices between ends equally ultimate, and claims
equally absolute, the realisation of some of which must inevitably
involve the sacrifice of others ... The knowledge that it is not
merely in practice but in principle impossible to reach clear-cut and
certain answers, even in an ideal world of wholly good and rational
men and wholly clear ideas—may madden those who seek for final
solutions and single, all-embracing systems, guaranteed to be eternal.
Nevertheless it is a conclusion that cannot be escaped by those who,
with Kant, have learnt the truth that out of the crooked timber of
humanity no straight thing was ever made:” see Two Concepts of
Liberty (1969), at pp. 168, 170.

In my view the choice which the law makes must reassure people that
the courts do have full respect for life, but that they do not pursue the
principle to the point at which it has become almost empty of any real
content and when it involves the sacrifice of other important values such
as human dignity and freedom of choice. I think that such reassurance
can be provided by a decision, properly explained, to allow Anthony
Bland to die. It does not involve, as counsel for the Official Solicitor
suggested, a decision that he may die because the court thinks that his
“life is not worth living.” There is no question of his life being worth
living or not worth living because the stark reality is that Anthony Bland
is not living a life at all. None of the things that one says about the way
people live their lives—well or ill, with courage or fortitude, happily or
sadly—have any meaning in relation to him. This in my view represents



831
A.C. Airedale N.H.S. Trust v. Bland (C.A.) Hoffmann L.J.

a difference in kind from the case of the conscious but severely
handicapped person. It is absurd to conjure up the spectre of eugenics as
a reason against the decision in this case.

Thus in principle I think it would be right to allow Anthony Bland to
die. Is this answer affected by the proposed manner of his death? Some
might say that as he is going to die, it does not matter how. Why wait
for him to expire for lack of food or be carried off by an untreated
infection? Would it not be more humane simply to give him a lethal
injection? No one in this case is suggesting that Anthony Bland should
be given a lethal injection. But there is concern about ceasing to supply
food as against, for example, ceasing to treat an infection with antibiotics.
Is there any real distinction? In order to come to terms with our intuitive
feelings about whether there is a distinction, I must start by considering
why most of us would be appalled if he was given a lethal injection. It is,
I think, connected with our view that the sanctity of life entails its
inviolability by an outsider. Subject to exceptions like self-defence,
human life is inviolate even if the person in question has consented to its
violation. That is why although suicide is not a crime, assisting someone
to commit suicide is. It follows that, even if we think Anthony Bland
would have consented, we would not be entitled to end his life by a
lethal injection.

On the other hand, we recognise that, one way or another, life must
come to an end. We do not impose on outsiders an unqualified duty to
do everything possible to prolong life as long as possible. I think that the
principle of inviolability explains why, although we accept that in certain
cases it is right to allow a person to die (and the debate so far has been
over whether this is such a case) we hold without qualification that no
one may introduce an external agency with the intention of causing
death. 1 do not think that the distinction turns upon whether what is
done is an act or omission. This leads to barren arguments over whether
the withdrawal of equipment from the body is a positive act or an
omission to keep it in place. The distinction is between an act or omission
which allows an existing cause to operate and the introduction of an
external agency of death.

What complicates this distinction, however, is another ethical principle
which demands that we should show kindness and humanity to our fellow
human beings. At the most basic level, this principle insists that we
should, if we are able to do so, provide food and shelter to a human
being in our care who is unable to provide them for himself. If someone
allows a small child or invalid in his care to starve to death, we do not
say that he allowed nature to take its course. We think he has committed
a particularly wicked crime. We treat him as if he had introduced an
external agency of death. It is the same ethical principle which requires
doctors and hospitals to provide the patients in their care with such
medical attention and nursing as they are reasonably able to give.

In the normal case there is no moral difference between violations of
these two principles—the prohibition on violating the person and the
positive duty to act with humanity towards the helpless. Starving a child
to death is no different from giving him poison. But there are two
distinctions between the prohibition on external violation and the duty to
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provide humane care and assistance. One distinction is that the duty to
provide care—for example, to provide medical treatment—ceases when
such treatment can serve no humane purpose. In cases when further
treatment can prolong the life of the patient only for a short period and
at the cost of great pain and suffering, the doctor is under no obligation
to continue. Indeed, the duty to act with kindness and humanity points
in the opposite direction. But the prohibition on violating the person is
absolute. Whatever the patient’s sufferings, no one is entitled to introduce
an external agency of death. It was this prohibition which Dr. Cox
violated by injecting Mrs. Boyes with potassium chloride. The debate
over euthanasia centres on the agonising conflict which can arise when,
as in that case, the duty to act with kindness and humanity comes into
conflict with the absolute prohibition on the violation of the person. At
the moment, English law unequivocally resolves this conflict by giving
priority to the latter principle. This is not the place to debate whether
this is the only morally or socially acceptable position. In the present
case, no such issue arises. This is not a case about euthanasia because it
does not involve any external agency of death. It is about whether, and
how, the patient should be allowed to die.

It is, I think, the duty to act with kindness and humanity which leads
people to say that, whatever may be the position about artificial medical
treatment, it cannot be right to deny the patient food. The giving of food
to a helpless person is so much the quintessential example of kindness
and humanity that it is hard to imagine a case in which it would be
morally right to withhold it. If it is right that Anthony Bland should be
allowed to die, then refrain from giving antibiotics and let him be carried
off by an infection. But do not allow him to starve.

American writers have referred to these qualms about denial of food
as the “sloganism” and “emotional symbolism” of food. I do not think
that one should make light of these deeply intuitive feelings, which
derive, as I have said, from a principle of kindness which is a badge of
our humanity. But like the principle of the sanctity of life, they cease to
provide true guidance in the extreme case. It is of course hard to imagine
a case in which it could be humane to deny food to a patient. But this
case stretches the imagination. To deny someone food is wrong because
it causes suffering and death. But Anthony Bland cannot suffer and his
condition is such that it is right that he should be allowed to die. His
interest in the manner of his death—and it is a very important one—is
that it should not be distressing or humiliating. If therefore, withdrawal
of nourishment would produce distressing symptoms of which Anthony
Bland was unconscious but which were visible to the nursing staff and
family, this would be a good reason for allowing him to die in some
other way. But the medical evidence is that suitable sedation can prevent
any untoward symptoms and that withdrawal of nourishment is the most
gentle and controlled way in which to allow him to die.

Counsel for the Official Solicitor opened this appeal by saying that
the President “had held that it was lawful for a doctor to starve his
patient to death.” This is emotive language and by that I do not mean
that this is not a proper case for emotion. It certainly is. By emotive
language I mean language which evokes emotional images which are
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false, which have no application to the present case. The use of the
language is intended to evoke images of cruelty, suffering and unwelcome
death. Such images have no part to play in arriving at an answer to the
problem, already difficult enough, which this case presents to the court.

I said that there were two distinctions between the prohibition on
violating the person and the duty to provide care and assistance. So far I
have mentioned only one. The second is that while the prohibition on
violation is absolute, the duty to provide care is restricted to what one
can reasonably provide. No one is under a moral duty to do more than
he can, or to assist one patient at the cost of neglecting another. The
resources of the National Health Service are not limitless and choices
have to be made. This qualification on the moral duty to provide care
did not enter into the argument in this case at all. The Airedale N.H.S.
Trust invited us to decide the case on the assumption that its resources
were unlimited and we have done so. But one is bound to observe that
the cost of keeping a patient like Anthony Bland alive is very considerable
and that in another case the health authority might conclude that its
resources were better devoted to other patients. We do not have to
consider such a case, but in principle the allocation of resources between
patients is a matter for the health authority and not for the courts.

I can deal with the authorities very shortly. The House of Lords
decided in In re F. (Mental Patient: Sterilisation) [1990] 2 A.C. 1 that the
duty of a doctor towards a patient who lacks mental capacity to express
his own wishes (and has not expressed any at a time when he had such
capacity) is to give or withhold treatment according to what appears to
be the best interests of the patient. The best interests of the patient in
my judgment embrace not only recovery or the avoidance of pain
(neither of which apply to this case) but also a dignified death. On this
issue I respectfully agree with the dissenting judgments of Handler J. in
In re Conroy, 486 A.2d 1209 and Brennan and Stevens JJ. in Cruzan v.
Director, Missouri Department of Health, 110 S.Ct. 2841. The patient’s
best interests would normally also include having respect paid to what
seems most likely to have been his own views on the subject. To this
extent I think that what the American courts have called “substituted
judgment” may be subsumed within the English concept of best interests.
On the other hand, cases involving minors like In re J. (A Minor)
(Wardship: Medical Treatment) [1991] Fam. 33 show that full weight has
to be given to the principle of the sanctity of life before deciding that a
test of best interests justifies a decision to allow the patient to die. In my
judgment, however, such a decision is justified here. I agree with what
Sir Thomas Bingham M.R. and Butler-Sloss L.J. have said about the
procedure to be followed in future cases.

Finally, I must deal with some aspects of the judgment of the
President. As will be apparent, I am in agreement with the decision
which he reached. But there are certain points in his judgment which
may have given rise to concern. First, the judgment contains some
discussion about whether the administration of liquid food through a
tube can properly be called medical treatment. Some have felt that the
issues in this case could not depend upon a semantic point like that. I
agree. As I see it, there are only two ways in which it may be relevant to
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call the feeding medical treatment. They are to identify it as something
upon which, first, the hospital can properly ask for the guidance of the
court as to what it should do and secondly, the medical profession can
properly express a view. Once one is clear about why the question is
being asked, it does not matter whether one calls it medical treatment,
nursing, care or anything else. There is in my view no distinction between
medical treatment and other kinds of care for the purposes of deciding
the central issue in this case. This brings me to the second point of
concern. The President laid some emphasis upon the fact that according
to professional medical opinion and the B.M.A.’s statement on ethics,
ending artificial feeding would be in accordance with good medical
practice. Some have felt concern at the suggestion that questions of
whether patients should live or die should be decided according to what
was thought to be good practice by the medical profession. Once again,
I sympathise with this concern.

I do not think that the President was saying that the views of the
medical profession should determine the legal and moral questions which
I have discussed in this judgment. Nor do I think that the profession
would be grateful to the court for leaving the full responsibility for such
decisions in its hands. It seems to me that the medical profession can tell
the court about the patient’s condition and prognosis and about the
probable consequences of giving or not giving certain kinds of treatment
or care, including the provision of artificial feeding. But whether in those
circumstances it would be lawful to provide or withhold the treatment or
care is a matter for the law and must be decided with regard to the
general moral considerations of which I have spoken. As to these
matters, the medical profession will no doubt have views which are
entitled to great respect, but I would expect medical ethics to be formed
by the law rather than the reverse. ‘

I should emphasise that this is not a case in which some past act on
the part of a doctor is being called into question. If the issue was whether
such an act had given rise to civil or criminal liability, the fact that the
doctor has acted in accordance with responsible professional opinion
would usually be determinative. But in this case the plaintiff hospital
trust is seeking the opinion of the court as to whether future conduct will
be lawful. It has invited the court to decide whether, on medical facts
which are not in dispute, the termination of life-support would be
justified as being in the best interests of the patient. This is a purely legal
(or moral) decision which does not require any medical expertise and is
therefore appropriately made by the court.

I would dismiss the appeal.

Appeal dismissed.
No order as to costs.

Leave to appeal.

Solicitors: Official Solicitor; Solicitor, Yorkshire Regional Health
Authority; Treasury Solicitor.

D.E.C. P
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The defendant appealed by the Official Solicitor, acting as guardian
ad litem.

James Munby Q.C. for the Official Solicitor as guardian ad litem. The
significance of the present case cannot be overstated. It concerns matters
of life and death. The basic issue is whether to deprive a patient of life-
saving treatment, simply on the evaluation by an outsider of his quality
of life, amounts to a criminal offence. The Court of Appeal held that if
there was no civil liability criminal liability did not arise in the
circumstances. But this proposed action is criminal and concerns in fact
murder and the mens rea of murder is made out. There are five
submissions.

(i) To withdraw the patient’s feeding tube is to do an act which will
inevitably cause, and is intended to cause, his death. It is, therefore,
necessarily unlawful and criminal. This is so whether or not artificial
feeding is medical treatment. This submission does not depend upon the
existence of any duty.

It states a general proposition. A malevolent person who turns off the
power switch of an iron lung containing a patient is guilty of murder, not
because he is under any duty towards the patient but because he has
deliberately taken the patient’s life. Equally the mountaineer on the
mountain side who deliberately cuts the rope attached to his companion,
thus hurling him to his death, is guilty of murder. There is an “absolute
prohibition on a doctor purposely taking life as opposed to saving it:”
Reg. v. Cox (unreported), 18 September 1992. It is murder deliberately
to hasten death by however short a period of time. “No doctor, nor any
man, no more in the case of the dying than of the healthy, has the right
deliberately to cut the thread of life:” Reg. v. Adams (unreported), 8
April 1957.

The present type of case is eminently one for consideration by
Parliament and not by the courts because the dilemma that it raises
cannot be solved by the application of a new principle of law; it depends
on the subjective moral stance of the individual judge. But granted that
murder and manslaughter are common law offences and therefore that
the courts could create a new limb of justifiable homicide, the present
type of case is one which by its very nature is non-justiciable. If the
parens patriae jurisdiction still existed the submission would be the same.
[Reference was made to In re F. (Mental Patient: Sterilisation) [1990]
2A.C 1, 838-c.]

The discontinuance of mechanical hydration and nutrition involves an
act. Since that act inevitably causes death, it cannot ever be lawful to
discontinue the mechanical hydration and nutrition of a P.V.S. patient.
Moreover, it matters not, for the purposes of this submission, whether
artificial feeding is properly to be regarded as medical treatment. To
withdraw the patient’s feeding tube is “deliberately to cut the thread of
life.”

(ii) To withdraw the patient’s feeding tube is a breach of the doctor’s
duty to care for and feed him: discontinuance of mechanical hydration
and nutrition involves the withdrawal of food, whether or not it also
involves the withdrawal of medical treatment. Since it will inevitably
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cause, and is intended to cause, his death, it is necessarily unlawful and
criminal: see Reg. v. Stone [1977] Q.B. 354, 361e-H, 363F.

This patient is a helpless invalid. The plaintiff and the doctors, having
undertaken the burden of caring for him, are under a continuing duty to
treat, nurse, care for and feed him: /n re F. [1990] 2 A.C. 1, 524, 52p,
55-56D, 69G, 728, 76G, 77D—F. Prima facie, any breach of that duty
which results in the patient’s death renders those responsible guilty of
murder or manslaughter. A person who chooses to undertake the
responsibility of looking after a helpless child or invalid owes a duty at
common law to care for the health and welfare of that person by
providing food and appropriate medical care. A breach of that duty
which causes or accelerates death is murder if the intent was to cause
death or really serious bodily harm: Reg. v. Bubb (1850) 4 Cox C.C.
455, 459; Rex v. Gibbins (1918) 13 Cr.App.R. 134. It is manslaughter if
there was reckless disregard of danger to the health and welfare of the
infirm person, the carer being either indifferent to an obvious risk of
injury to health or actually foreseeing the risk but being determined
nevertheless to run it: Reg. v. Stone [1977] Q.B. 354, 363r-H and Reg. v.
Smith [1979] Crim.L.R. 251. This patient is not dying. There is, therefore,
no justification for withdrawing food in order to “ease the passing:” Reg.
v. Adams, 8 April 1957.

There is nothing in In re J. (A Minor) (Wardship: Medical Treatment)
[1991] Fam. 33 to support the view that withdrawal of food can ever be
justified. There is all the difference in the world between withholding
medical treatment that is futile or painful and deliberately withholding
food. We recognise intuitively that feeding is simply not the same as
medical treatment; feeding is a basic necessity of existence, medical
treatment is not. The withdrawal of food (like the withdrawal of water
or air) necessarily causes death; whatever the condition of a patient, and
however confident the medical prognosis, one can never postulate of
medical treatment that its withdrawal will necessarily result in death;
even an apparently fatal disease may go into spontaneous remission: see
In re Quinlan (1976) 355 A.2d 647. In certain circumstances medical
treatment can properly be categorised as futile, that is, if it cannot cure
or palliate the disease from which the patient is suffering; feeding is
never futile.

In terms of the nature and the quality of the act involved, there is no
distinction between disconnecting the air supply to a patient in an “iron
lung” or a diver under water, and disconnecting the supply of food and
water to a patient who is being artificially fed. Air, food and water are
all basic necessities of existence. In each of the examples given, human
existence is dependent upon the continued functioning of a mechanical
supply. Mechanical hydration and nutrition are no more “medical
treatment” than is the supply of air to a diver. Even if artificial feeding
is properly categorised as “medical treatment” it does not thereby cease
to be feeding. Deliberately to discontinue artificial feeding is, just as
much as to disconnect the supply of air to a diver, deliberately to cut the
thread of life, and thus murder. The point is well expressed in the
dissenting judgments in Brophy v. New England Sinai Hospital Inc.
(1986) 467 N.E.2d 626, 640, 641. The “best interests” principle
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propounded in Bolam v. Friern Hospital Management Committee [1957]
1 W.L.R. 582 has no application here. In relation to feeding and the
withdrawing of feeding the doctor is in no better position than the lay
person.

(iti) In any event, and even assuming that artificial feeding is properly
to be regarded as merely medical treatment (it ought not to be), there is
no justification for withdrawing that treatment. To withdraw the patient’s
feeding tube is a breach of the doctor’s duty to treat and nurse him.
Since it would inevitably cause, and is intended to cause, his death, it is
necessarily unlawful and criminal.

Withdrawal of life-sustaining treatment can be justified (if at all) only
on the ground set out in /n re J. [1991] Fam. 33. It is fundamental that
all human life is sacred and that it should be preserved if at all possible:
In re T. (Adult: Refusal of Treatment) [1993] Fam. 95, 112€. Thus, in In
re J. [1991] Fam. 33, 516, the Court of Appeal correctly approached the
question of withholding treatment with a strong predilection in favour of
the preservation of life. In In re J. the Court of Appeal also correctly
recognised, at p. 468, the fundamental principle as being “thou shall not
kill but needs not strive officiously to keep alive.” There is, therefore, no
obligation to persist in medical treatment which is futile. On the other
hand, the Court of Appeal in In re J. held, at pp. 51H-52c¢, 558-D, that,
even where the patient is not dying, and there are steps which can be
taken to prevent death, there may none the less be circumstances in
which it is lawful to withhold life-sustaining treatment. That approach is
wrong because the court is unable to evaluate the consequence of death,
that is, non-existence: see McKay v. Essex Area Health Authority [1982]
Q.B. 1166, 1181k~G, 11816-18824, 1189c-p. As Griffiths L.J. observed,
at pp. 1192n-1193p, the question of life as against death is one wholly
outside the competence of judicial determination.

The withdrawal of life-sustaining treatment is never justified if the
decision involves assessing the quality of the patient’s life. There is no
obligation to persist with futile treatment. Treatment which is not futile,
because it is doing some good, is never to be withheld because of an
assessment of the patient’s quality of life. Feeding a living patient is not
futile. Alternatively, and even assuming that /n re J. [1991] Fam. 33 was
correctly decided, the circumstances must be “cxceptional” or “extreme”
to justify the withholding of life-saving treatment: see In re J. [1991]
Fam. 33, 53a, 55p, 55€. Such cases will, in the nature of things, be rare.

The critical equation that the court has to carry out is thus one which
requires it to balance against the very strong presumption in favour of
whatever course of action will prolong life, the patient’s quality of life,
his pain and suffering and the additional or increased pain and suffering
which the trcatment itself will cause him. This patient has no sentient or
sapient/cognitive functions. He feels no pain and cannot be said to be
suffering. There is, therefore, nothing to put in the balance to overturn
the presumption in favour of treatment and life. Whether or not In re J.
was correctly decided, there is, accordingly, no basis in law for
cxoncrating the plaintiff and those caring for the patient from their
primary duty to treat, nurse and feed him. Any breach of that duty which
results in death, in circumstances where death is, as here, the intended
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result, is murder: this is so whether death is brought about by an act or
by mere omission.

The decision of Sir Stephen Brown P., ante, p. 8058-D, was wrongly
based on a paternalistic assessment of the patient’s “best interest” which he
erroneously treated as consistent with life-sustaining treatment. That is
inconsistent with the libertarian principle of self-determination. It is for the
individual, and only the individual, to decide that his life is no longer worth
living. There is no room for the court or a doctor to say that the denial of
life-sustaining treatment is in a patient’s best interests.

In any event, it cannot be said that to deprive the patient of food so
that he dies is in his best interests. It may be sensible to consider the
relief of pain and distress, even at the price of death, as being in a
patient’s best interests: /n re J. [1991] Fam. 33. Death as such, however,
can never be in a patient’s best interests. The truth is that the patient, in
his present condition, has no interests, other than his own (and the
state’s) interest in his continued life. It is unreal to suggest that the
plaintiff (as opposed to his family) has an interest in “how he will be
thought of after his death by those whose opinions matter to him,” or
any interest in “dying with dignity” that can be furthered by the indignity
of starving him to death, or that he can, in his present condition, achieve
“a quiet, proud death, bodily integrity intact:” see Cruzan v. Director,
Missouri Department of Health (1990) 110 S.Ct. 2841.

(iv) It is irrelevant that artificial feeding may be contrary to the
patient’s known wishes: the consent of the patient to the discontinuance
of mechanical hydration and nutrition cannot affect the criminal
consequences. Alternatively, the discontinuance of mechanical hydration
and nutrition can be justified if, but only if, it accords with the clearly
expressed wishes of the patient.

Assuming that the deliberate discontinuance of artificial feeding
involves an act, as opposed to an omission, it constitutes a criminal
homicide, irrespective of motive, and consent can never be a defence:
Reg. v. Cox, 18 September 1992. Irrespective of whether it involves an
act or an omission, the discontinuance of mechanical hydration or
nutrition involves the withdrawal of food, leading to the death of the
patient. If that is done without the consent of the patient, it constitutes a
criminal homicide. If it is done with the consent of the patient, it
constitutes the statutory offence of aiding and abetting a suicide: starving
oneself to death is suicide: Cruzan v. Director, Missouri Department of
Health, 110 S.Ct. 2841, 2861. It follows that the consent of the patient
can never justify the withdrawal of artificial feeding.

This submission does not conflict with the recognition that a patient
has an absolute right to refuse medical treatment, even at the price of
his own life, since feeding is not medical treatment. 1n any event there is
a clear distinction between not compelling a patient to submit to the
insertion of a nasogastric tube (which involves no act, and therefore
cannot constitute the offence of aiding and abetting suicide) and the act
of removing, or discontinuing the supply of food through, such a tube.

Alternatively, the discontinuance of artificial feeding can be justified
only if done in accordance with the patient’s known wishes. To
discontinue feeing is not in the patient’s best interests, and therefore
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cannot be justified in the absence of the patient’s consent; absent consent,
the only relevant criterion is best interests. On the other hand, the
principle of self-determination operates quite independently of the
patient’s best interests: the only relevant criterion is the patient’s decision,
whether or not that is in his best interests.

(v) Assuming that the discontinuance of mechanical hydration and
nutrition can ever be justified, the propriety of such a proposal should
always be ventilated in judicial proceedings for an appropriate declaration.

Assuming that it is lawful to discontinue the mechanical hydration or
nutrition of a P.V.S. patient, the question then arises as to what role the
court ought to play. It is clear that the court’s “approval” is not required
in order to validate or render lawful that which would otherwise be
unlawful. The court has no power to grant such “approval.” It can only
declare that something is, or is not, lawful: /n re F. [1990] 2 A.C. 1.

It is recognised, however, that, albeit only as a matter of good
practice, the sanction of the court, in the form of a suitable declaration,
should always first be obtained whenever it is proposed to perform a
contraceptive sterilisation on an incompetent patient or, it would seem,
to take an organ for transplant from such a patient and, possibly, when
“turning off the life support machine:” see In re F. [1990] 2 A.C. 1, 19p,
33p, 408, 51c, 52F, 79r. (There is no need to seek a declaration in the
case of an abortion: In re S.G. (Adult Mental Patient: Abortion) [1991]
2 F.L.R. 329, or a therapeutic sterilisation: In re E. (A Minor) (Medical
Treatment) [1991] 2 F.L.R. 585; In re G.F. (Medical Treatment) [1992]
1 F.L.R. 293.) The reasons for this, as explained in In re F. [1990]
2 A.C. 1, 56e-H, 78F-79C, 79G-H, apply with added force in the case of
steps calculated to lead to the death of the patient. If judicial supervision
is necessary as a matter of good practice in the case of a non-consensual
sterilisation or organ donation then a fortiori it is required in the case of
non-consensual discontinuance of life-sustaining treatment.

The final submission stems from the question: a slippery slope? It is
important to appreciate just how far the courts in this country have
moved in relation to the treatment of the mentally incompetent in the
course of less than four years. The first step was to hold that a mentally
incompetent adult could be sterilised: In re F. [1990] 2 A.C. 1. The next
development was the holding that life-sustaining treatment could be
withheld from the dying: In re C. (A Minor) (Wardship: Medical
Treatment) [1990] Fam. 26. The third step was the holding that life-
sustaining treatment could be withheld from the patient who was not
dying, on the ground that he should be spared pain and suffering: In re
J. [1991] Fam. 33. Sir Stephen Brown P. and the Court of Appeal have
now held that life-sustaining treatment can be withheld from an adult
patient who is neither dying nor suffering pain or distress: the justification
for this advance from In re J. is said to be that there is no quality to the
patient’s life.

The House of Lords should not shirk the questions: what will the
next siep be, and where will the process end? If the decision stands, it
will be as authority for the proposition that the withdrawal of treatment,
cven permitting an invalid to die from lack of food, can be justified solely
by reference to an evaluation of the quality of the patient’s life. No
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doubt it will soon be suggested that treatment should be withdrawn from
a patient enjoying a quality of life greater than the present patient’s but
which is said, by some outsider, to be a quality of life not worth living.
What is to happen on the next occasion when a case like Reg. v. Stone
[1977] Q.B. 354 is tried in the Crown Court? Is the defendant to be
allowed to argue that in his bona fide opinion his elderly relative was
better off dead? What direction is the judge to give the jury?

History teaches that dangers can grow from small beginnings and the
best of intentions: “the physician should and may do nothing else but
preserve life. Whether it is valuable or not, that is none of his business.
If he once commits such considerations to influence his actions, the
doctor will be the most dangerous man in the state:” Doctor Christoph
Hufeland (Goethe’s Doctor), Journal of Practical Medicine and Surgery
(1806).

[Reference was also made to Imperial Tobacco Co. Ltd. v. Attorney-
General [1981] A.C. 718; In re B. (A Minor) (Wardship: Sterilisation)
{1988] A.C. 199; Buck v. Bell (1927) 274 U.S. 200; Couture v. Couture
(1989) 549 N.E. 2d 571; In re Guardianship of Crum [1991] 580 N.E.2d
876; Fosmire v. Nicoleau (1990) 551 N.E.2d 77; In re Estate of Longeway
(1989) 549 N.E.2d 292; Vogel v. Forman (1968) 512 N.Y.S. 2d 622; In re
Westchester Medical Center (1988) 531 N.E.2d 607; Delio v. Westchester
County Medical Center (1987) 516 N.Y.S.2d 677 and T. v. T. [1988] Fam.
52.] :

Robert Francis Q.C. and Michael R. Taylor for the respondent. It is
relevant to consider that the invasive treatment in issue in this case
reduces the humanity of the patient in that it reduces him to a machine.
He has a right of inviolability. It is said that for the respondent to
succeed there would have to be a development of the law of murder, but
the course of conduct contemplated here does not come within the law
of homicide. The withdrawal of care here would not amount to a positive
act but to an act of omission. This omission is not unlawful because there
is no duty to provide that which it is proposed to omit.

The patient when found at the Hillsborough stadium was dying. If he
had not been found he would have died. The reason he did not do so
was because the hospital care he received ameliorated the condition
which would have caused death. If the present treatment stops then the
original condition of the patient will return.

It is important to distinguish between an act or an omission. It does
not require a change in the law or a doctor in the present circumstances
to obtain a fiat. There is nothing in the proposed conduct which
constitutes the actus reus or mens rea of murder. If, contrary to the
foregoing submission, the proposed conduct constitutes an act then one
has to ascertain whether the act causes the patient’s death and whether
the appropriate mens rea of manslaughter or murder is made out. In an
“easing the passing” type of case knowledge or foresight is not the same
as intent. In the present case doctors wish to remove the treatment and
allow the original condition of the patient to resume and nature to take
its course. Contrast the present case with that of Reg. v. Conx,
18 September 1992.
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The medical duty of care includes the provision of nutrition where
this is appropriate. Medical care and treatment can only be provided to
a mentally competent and conscious adult patient with the patient’s
consent. A patient who is incapable of giving consent may only be
treated if to do so is in his best interests. An informed advance refusal
deprives the doctor of any right to give the treatment refused. The right
or duty to give a particular form of treatment ceases when it is no longer
in the patient’s best interests. There is no principle by which the provision
of nutrition can be distinguished from other aspects of the doctor’s duty
of care.

The normal professional standard of care applies to all aspects of the
doctor/patient relationship. If acting in accordance with the standard, a
doctor may lawfully withhold life-prolonging treatment, such conduct, if
followed by death, does not amount to unlawful homicide. In the
performance of his duty the doctor will always have to decide whether a
treatment should be given, continued, withheld or stopped. If the
decision is then implemented, the doctor will have a defence to any claim
if he has acted in accordance with proper medical practice.

If the matter comes before the court on an application for a
declaration, findings of fact will be made as to the proper medical
practice and the patient’s best interests. If such findings were contrary to
the doctor’s previous opinion, he would ignore them at his peril. As to
the nature of the best interests test, the test should be the same whether
applied by doctors or the court. The test should include consideration of
(i) any previous refusal, consent or opinion concerning the proposed
treatment; (ii) any evidence of what the patient would have wanted in
the circumstances; and (iii) where no evidence of the foregoing exists,
the patient’s objective best interests. In In re F. [1990] 2 A.C. 1 it was
held that it was in the best interests of a mental female patient, who was
incapable of making the decision for herself, for her to be sterilised. The
policy behind that decision related to the proper treatment of mental
patients. The case did not decide, however, the general issue that a
course of treatment once started must be continued indefinitely
notwithstanding the circumstances.

A doctor has a duty to provide appropriate medical care and
treatment to all patients accepted by him. Where appropriate, that duty
includes the provision of nutrition. The precise scope of the care and
treatment to be provided will depend on the facts. A specialist to whom
a patient is referred for a particular ailment will have no duty in respect
of some other problem. On the facts of the present case, this patient was
admitted to hospital in a totally helpless state; it follows that the
respondent and its staff have assumed responsibility for every aspect of
his physical care. The purpose of medical treatment is usually to effect a
cure, or to relieve suffering. In many cases the doctor’s duty may be to
save life, but this is not invariably so. Medical technology has made
possible the prolongation of life in circumstances which bring into
question a duty which is usually accepted without question. The
availability of a means to prolong life does not mean that the means has
to be used.



842
Airedale N.H.S. Trust v. Bland (H.L.(E.)) 11993]

A doctor can only provide medical care and treatment to a mentally
competent and conscious adult patient with the patient’s consent. This
well established principle of common law applies to the medical field the
principle of self-determination as classically expressed by Cardozo J. in
Schloendorffv. Society of New York Hospitals (1914) 105N.E. 92,93. 5, 6.
This right has been described as no more and no less than the right of a
patient to determine for himself whether he will or will not accept the
doctor’s advice: Sidaway v. Board of Governors of the Bethlem Royal
Hospital and the Maudsley Hospital [1985] A.C. 871, 882c—k, per Lord
Scarman. Thus a patient is entitled to reject treatments which are rational
or irrational, for no reason at all: see pp. 904r-905a.

Where a doctor accepts as a patient an adult who is unconscious or
otherwise mentally incapable of giving consent, no one is authorised to
give consent on his behalf: In re T. [1993] Fam. 95, 103a. But the
common law provides an exception to the requirement for consent, and
gives authority to the doctor to provide treatment which (i) is necessary
for the preservation of life, health or well being and/or (ii) where it is
necessary in the best interests of the patient: In re F. [1990] 2 A.C. 1,
52¢c-p, 55e-r, 56B, 69F—G, 77D, 83n. The authority so given by the
common law obviously includes that required to make the relevant
decisions which, in the case of the competent patient, would have been
made by the patient: see In re F., at pp. 568-D, 69¢, 77D, 83G-H. In this
way the patient’s right to be treated no less favourably than a mentally
competent patient is preserved.

Where before becoming unconscious or mentally incapable of giving
consent to treatment the patient has unequivocally declined the treatment
in question, the doctor has no right to give it. If the patient has made an
anticipatory choice which is clearly established and applicable in the
circumstances not to accept treatment, the doctor is bound by that choice:
In re T. [1993] Fam. 95. Such a choice must be respected even if it would
result in the death or serious injury of the patient: see pp. 115/G. To
respect the choice is not to aid and abet suicide, and the patient is not
committing suicide in those circumstances. the doctor has no right to
continue to provide treatment to a mentally incompetent patient which is
no longer in that patient’s best interests; alternatively, he is entitled
lawfully to withdraw such treatment and care where it would be in
accordance with proper medical practice and in the patient’s best interests
to do so.

The foregoing rules provide a justification for treatment, that is, a
defence to an allegation of trespass. It must follow that treatment may
only continue for so long as it is in the best interests of the incapable
patient, and must then be stopped. But this is so even in the case of life-
sustaining or prolonging treatment as shown by such English authority as
there is: see In re B. (A Minor) (Wardship: Medical Treatment) [1981]
1 W.L.R. 1421, 14248-G; In re C. (A Minor) (Wardship: Medical
Treatment) [1990] Fam. 26, 35c, 388 and In re J. [1991] Fam. 33. In re J.
accurately reflects the application of the common law to uphold the rights
of the mentally handicapped and the helpless to be treated as other
human beings, and not to be the victims of automatic treatment decisions
taken without regard for their real interests.
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In In reJ. (A Minor) (Child in Care: Medical Treatment) [1993] Fam.
15 it was held that the inherent jurisdiction of the court over children
would not be exercised to compel doctors to treat their patients in a
manner contrary to their clinical judgment. The effect of the decision
was to authorise doctors to withhold life-sustaining treatment, even
though there is evidence of medical opinion disagreeing with that course
of action.

Applying the principles of /n re F. [1990] 2 A.C. 1, it must follow
from the foregoing cases, and as a matter of logic, that in the case of
unconscious adults the doctors who have assumed the duty to treat must
exercise their clinical judgment and decide whether to commence,
withhold or withdraw a particular form of treatment in the best interests
of the patient, even if the patient’s death will, or may, follow.

The same principles apply to the withholding of nutrition as to any
other form of care provided by the doctor in the performance of his
duty. This can be justified on the following grounds. (i) Artificial feeding
by nasogastric tube is part of the medical treatment in respect of which
the doctor assumes a duty to provide when he accepts the patient. The
majority of common law jurisdictions have adopted this approach: see,
for example, in the United States, Barber v. Superior Court of State of
California (1983) 195 Cal.Rptr. 484 and In re Conroy (1985) 486 A.2d
1209; and the New Zealand case, Auckland Area Health Board v.
Attorney-General [1993] 1 N.Z.L.R. 235. The Barber case is of
importance for that was a criminal case where an intra-nasal device was
withdrawn without the agreement of the court, nevertheless the charge
of homicide against the doctor was withdrawn. (ii) Whether or not such
feeding is properly described as medical treatment, the duty assumed by
the doctor in respect of feeding, as with any other aspect of the patient’s
care, includes a duty to make decisions in accordance with good
professional practice, in the patient’s best interests. It is the nature of the.
duty assumed by the doctor or nurse in such a case which distinguishes it
from such cases as Reg. v. Stone [1977] Q.B. 354.

Initially the doctor will decide whether proper medical practice and
the patient’s best interests require treatment to be given, continued,
withheld or stopped. If the decision is then implemented, the doctor will
have a defence to any claim if he has acted in accordance with proper
medical practice: see In re F. [1990] 2 A.C. 1, 52p-E, 58¢c, 69G, 788—.
On the evidence in this case, proper medical practice, as commended by
the British Medical Association guidelines, includes a number of
safeguards against erroneous decisions: (i) every effort should be made
at rehabilitation for at least the first six months after the injury; (ii) the
diagnosis of irreversible P.V.S. should not be considered confirmed until
at least 12 months after the injury, unless any decision to withhold life-
prolonging treatment would be delayed for that period; (iii) the diagnosis
of the treating clinician should be agreed by two other independent
doctors; (iv) generally, the wishes of the patient’s immediate family will
be given great weight: see the Discussion Paper on Treatment of Patients
in Persistent Vegetative State, issued in September 1992 by the Medical
Ethics Committe of the British Medical Association, pp. 6, 14.
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Any concern that this approach surrenders powers of life and death
to the medical profession is misplaced: any decisions taken without prior
reference to the Family Division will have to be examined by the coroner,
if death follows, and possibly by other tribunals. Thus the doctors are
encouraged to act responsibly by the possible consequences of not doing
s0.

If the matter comes before the court on an application for a
declaration, findings of fact will be made as to the proper medical
practice and the patient’s best interests. If such findings were contrary to
the doctor’s previous opinion, he would ignore them at his peril. By
contrast, a retrospective court decision that the withholding of treatment
had not been in the patient’s best interests should not render the doctor
who took and implemented such a decision in good faith and in
accordance with good medical practice liable to a claim in trespass: the
doubt expressed by Staughton L.J. in /n re T. [1993] Fam. 95, 122i-¢ on
the connected problem of assessing the validity of an advanced refusal of
treatment should not be developed to produce such an undesirable result.
The solution of Hoffmann L.J., ante, p. 834c—F, should be preferred.

The test should be the same whether applied by doctors or the court.
While the evidence available to the doctor may be more limited than that
subsequently available to the court, there is no reason why the factors
that can properly be included in an assessment of the patient’s best
interests should differ according to the identity of the decision-maker. In
In re F. [1990] 2 A.C. 1 the House of Lords ruled that the treatment of
incompetent patients could be justified by reference to a test of best
interests. In that case the assessment of the patient’s best interests was
necessarily an objective one. But it does not follow that an objective test
should always be applicable. There is some previous English authority
for the proposition that life-prolonging treatment could be withheld if the
patient, if competent, would consider life intolerable, where it has been
decided that the patient would have chosen withdrawal of treatment: see
In re J. [1991] Fam. 33, 44a—E, 46G, 55F and In re T. [1993] Fam. 95,
1038-D.

Whatever test is adopted it should emphasise the individuality of the
patient. In a difficult area where there would be a wide range of religious,
moral and ethical views of what is appropriate, there would be some
danger of these being ignored if a universal objective test of best interests
were adopted. The American courts have developed a doctrine known as
the “substituted judgment.” While the “substituted judgment” approach
may be too elaborate, it contains elements which could be incorporated
into the English best interests test. The full range of the “substituted
judgment” test can be summarised as follows. (i) The incompetent should
have the same rights to decline treatment as the competent; the best
interests of the incompetent are not always served by imposing results
not mandated as to a competent person: Superintendent of Belchertown
State School v. Saikewicz (1977) 370 N.E.2d 417, 428.6. (ii) In the
exercise of this right the primary test is subjective in nature: to determine
as accurately as possible the wants and needs of the individual,
considering the incompetent person’s actual interests and wishes, but
taking into account the present and future incompetency as a factor, that
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is, by answering the question: “What would the patient have decided in
the circumstances:” Saikewicz case, 370 N.E.2d 417, 431.8, 9 and In re
Conroy, 486 A .2d 1209, 1229.18-1231.24. (iii) Where this is impracticable,
for example, where the patient has been incompetent all his life, more
objective criteria are needed. In In re Conroy, 486 A.2d 1209, 1232.27 et
seq., two alternative tests of best interests were formulated in relation to
patients of whom there was no evidence of previously expressed wishes,
either of which, if satisfied, could justify withdrawal or withholding of
treatment: (a) the “limited objective” test, that is, where there is “some
trustworthy evidence” that the patient would have refused the treatment,
and the decision-maker is satisfied that it is clear that the burdens of the
patient’s continued life with the treatment outweigh the benefits of that
life; (b) the “pure objective” test, that is, where there is no trustworthy
evidence that the patient would have refused treatment, if the net
burdens of the patient’s life with treatment should clearly and markedly
outweigh the benefits derived from life.

The same court modified the foregoing tests in relation to P.V.S.
patients. In In re Peter (1987) 529 A.2d 419, 425.6 and In re Jobes (1987)
529 A.2d 434, it held that the benefits/burden analysis was impossible in
such cases. If there was clear and convincing evidence of such patient’s
wishes there is no need to embark on such an analysis in any event.
Where there was no such evidence, a surrogate decision-maker has to
implement as much as possible the decision that the incompetent patient
would make if he or she were competent, and take into account previous
statements on relevant issues, religious and other values: In re Jobes, 529
A.2d 434, 444 5,

The American substituted judgment standard was derived from the
English law of the administration of the estate of a lunatic: see the
Saikewicz case, 370 N.E.2d 417, 431. That principle as later elaborated
in the making of statutory wills (In re D. (J.) [1982] Ch. 237) may now
have an artificiality encouraged by the relevant statutory provisions, but
it has the advantage of emphasising the obligation to search for the
patient’s own wishes.

The assessment of a patient’s best interests would include the
following considerations. (i) If the patient has, while mentally competent,
expressed unequivocal refusal or consent to the course of action
proposed, the best interests of the patient are served by respecting the
patient’s wishes. (ii) If there is no or no clear evidence of the patient’s
actual wishes, but there is satisfactory evidence of what the patient would
have wanted in the prevailing circumstances, his best interests will
generally accord with what he would have wanted. (iii) If it is
impracticable to determine the patient’s best interests by either of the
foregoing tests, the decision-maker must decide what are the patient’s
objective best interests in all the circumstances, taking into account
evidence of any religious or other relevant belief that the patient may
have had before becoming incompetent. The judgments of the Court of
Appeal in the present case appear to support this approach.

The Court of Appeal and Sir Stephen Brown P. have ruled that, for
the time being, all decisions to withhold life-prolonging treatment from
P.V.S. patients should be referred to the court for approval by way of a
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declaration. While the public concern about these difficult decisions is
well understood, adequate safeguards would be provided by suggesting
as good practice the referral only in those cases where one of the
following conditions are met: (a) there is known to be a medical
disagreement as to the diagnosis or prognosis; (b) the next of kin has
disagreed with the medical recommendations; (c) there is any suspicion
of an actual or apparent conflict of interests between the next of kin and
the patient; (d) there is a dispute between members of the patient’s
family as to the patient’s wishes or interests; (e) there are no next of kin.

Anthony Lester Q.C. and Pushpinder Saini as amici curiae. This
appeal raises for the first time in this House a question of great legal,
medical and ethical importance: in which circumstances, if any, can a
doctor lawfully discontinue life-sustaining treatments (including nutrition
and hydration) without which the patient will die?

This issue is justiciable, that is, within the proper province of the
judiciary, and capable of being determined by the courts without any
usurpation of the functions of the legislative or executive branches of
government. Of course, disposal of this appeal will involve ethical
considerations, but this does not make it inappropriate for judicial
determination. The common law is capable of evolving in the light of
changing social, economic and cultural developments: see Reg. v. R.
[1992] 1 A.C. 599.

Subject to the sovereign legislative power of Parliament, it is the vital
function of the courts to declare the principles of the common law and
to apply them to novel situations in the light of the changing needs of
society. The issues raised by the present appeal do not call for the
creation of new law, but for the application of established legal principles
to a recent and desperate human predicament created by the miracles of
modern science. To allow the appeal on the basis that the matter should
be dealt with by Parliament would not solve the problem in the present
case. It would effectively leave the matter to be dealt with by doctors
and nurses without the benefit of any judicial clarification of the legal
principles. That would be grossly unfair to the medical profession who
would be left in a situation of complete legal uncertainty. Your Lordships’
judgments (whether in allowing or dismissing the appeal) will inevitably
affect the scope of the doctor’s duty in P.V.S. cases and the application
of the Bolam test [1957] 1 W.L.R. 582 in such cases. This is because it
would be homicide for a doctor, acting in accordance with his medical
judgment and the ethical code of his profession to withdraw life-
supporting care and treatment from someone in the present patient’s
condition, or it would be lawful for the doctor to do so. For the reasons
given by Judge Learned Hand in his article, “The Speech of Justice”
(1916) 29 Harv.L.Rev. 617, judges (like doctors) necessarily make daily
ethical and moral judgments, whether consciously or unconsciously. In
the present case, the House is faced with a choice between an absolutist
view of the sanctity of human life leading to the conclusion that the
withdrawal of care and treatment and the resulting death amount to
culpable homicide, and the view that the patient has interests or rights in
his personal privacy, bodily integrity and human dignity which justify
such withdrawal by a doctor acting within legally and medically prescribed
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limits. There is no moral and ethical neutral position to enable the House
(whether expressly or impliedly) to abstain from making this choice.

The central submission would be that where one can be medically
sure on all the evidence that the patient in P.V.S. is suffering permanently
from loss of consciousness without hope of recovery, there is no legal
duty to maintain what remains of his or her existence, whether by
artificially feeding or by giving medication. It is not in the patient’s best
interests to do so. In those circumstances, there is no breach of duty or
criminal liability in ceasing to feed or otherwise treat the patient. Such a
conclusion is in accordance with existing case law; therefore all the
judgments below should be affirmed.

As regards the criminal law, there is no quarrel with the Official
Solicitor’s submission as to the possible existence in the present case of
the necessary specific intent and physical causation to satisfy those
essential elements of the law of homicide. What is missing, however, is
the equally essential element of legal causation to constitute the actus
reus of homicide (whether murder or manslaughter). There is simply no
unlawful act and hence no criminal liability.

The essential questions for determination in this appeal, and our
answers to those questions are as follows. (i) Do nutrition and hydration
constitute medical care or treatment? Yes. (ii) Can such nutrition and
hydration lawfully be withdrawn from a patient in P.V.S.? Yes, if the
treatment decision satisfies the legal test of the patient’s “best interests,”
even though the patient is a helpless invalid being fed under medical
supervision. (iii) If this can be done, who should make decisions about
the withdrawal of treatment: families, doctors, the courts, or a
combination of them all? The decision is a medical decision to be made
by doctors, following (as a matter of good practice) consultation with
relatives; however, it is an essential safeguard that a declaration of the
court be sought in all cases; such declaratory relief cannot render lawful
what would otherwise be unlawful, but it can provide essential safeguards
of the interests of all concerned. (iv) How is the criminal law involved in
decisions to withdraw treatment which result in death? If the treatment
or care decision is lawful, then the criminal law does not become
involved; this is because a basic element of criminal liability—an unlawful
act (the actus reus)—is not made out, even though it is strongly arguable
that the mental element of murder or manslaughter could be established
in this case.

It is correct that the courts have in recent years developed the
common law in relation to the treatment of incompetent patients.
However, it is both unwise and unhelpful to adopt the terminology of a
“slippery slope” toward judicially approving euthanasia. The common
law is inherently capable of evolving in the light of changing social needs,
while setting proper limits to the misuse of power and ensuring that there
are adequate safeguards for basic human rights and freedoms.

As the Court of Appeal observed, this case is not a so-called
euthanasia case where a doctor, nurse or relative has taken positive
steps, from compassionate motives, with the primary purpose of hastening
the death of a patient suffering unbearably from a terminal illness; nor is
it a case where doctors are seeking to end a human life because of value
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judgments as to its lack of worth. What the case is about is whether in
the view of the patient’s doctors and the courts, a particular treatment
decision should be taken in his best interests which would remove the
artificial support for life and allow him to die.

Although there is no enforceable general right to personal privacy in
English law (Kaye v. Robertson [1991] F.S.R. 62) the common law gives
effect to what article 8(1) of the European Convention for the Protection
of Human Rights and Fundamental Freedoms (1953) (Cmd. 8969)
describes as the “right to respect for private . . . life” or what is described
in American jurisprudence as the Anglo-American common law right “to
be let alone:” see also the preamble to, and article 17 of, the International
Covenant on Civil and Political Rights 1966, by which the United
Kingdom is bound; and see Attorney-General v. Guardian Newspapers
Ltd. (No. 2) [1990] 1 A.C. 109, 255H, 260G-H.

The common law ensures respect for personal privacy by means, inter
alia, of the principle of self-determination according to which a doctor
must not invade the bodily integrity of his patient so as to treat him
against his wishes. In the United States this is described as a
“constitutional right” but one derived from English common law as
declared by Gray J. in Union Pacific Railway Co. v. Botsford (1891) 141
U.S. 250, 251 and by Cardozo J. in Schloendorff v. Society of New York
Hospital, 105 N.E. 92: see Cruzan v. Director, Missouri Department of
Health, 110 S.Ct. 2841, 2846-2847, 2865. The concept of the inherent
dignity of the human being is well recognised. For example, article 7 of
the International Covenant on Civil and Political Rights provides that
everyone is entitled to be protected from “inhuman and degrading
treatment,” including being subjected without the person’s consent to
medical or scientific experimentation: see also article 3 of the European
Convention on Human Rights. Human dignity in the context of the
present case is not an abstract metaphysical notion; it is an established
and orthodox legal concept which can be judged objectively by a court
or tribunal, whether by our courts or by the European Court of Human
Rights. There is a social duty to respect the patient’s right to, and interest
in, personal privacy and human dignity during what remains of his life.

This right, however, is not absolute; nor is the sanctity of human life.
Personal privacy has to be balanced against the state’s countervailing
interest in preserving the sanctity of human life contained in the
prohibition of homicide. For example, when Parliament abolished the
crime of suicide in 1961 it made the legislative judgment that the personal
privacy of the individual took precedence over the state’s interest in
preserving the sanctity of human life, so that the estate of the dead
person no longer became subject to forfeiture to the Crown. The right to
privacy of a patient includes the right to be let alone by doctors, nurses,
or strangers with no public interest to pursue: see /n re T. [1993]
Fam. 95, 112e-F.

One central problem posed by the present case is what practical and
lawful way there is to prevent the loss of the patient’s privacy, bodily
integrity and human dignity solely because of his incompetence, so as to
enable the court to balance the patient’s rights and interests against the
state’s interest in preserving the sanctity of human life. In other words,
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does the law enable an incompetent patient to be treated no less
favourably than a sentient patient as regards a decision to withdraw
medical care and treatment so as to protect his personal privacy, bodily
integrity and human dignity against an absolutist and dogmatic assertion
of the state’s interest in preserving human life? See the Cruzan case, 110
S.Ct. 2841, 2892.

It would be a fallacy to suppose that if the appeal were allowed this
would mean that the courts would be respecting the patient’s privacy,
bodily integrity and human dignity. The current invasive measures
artificially maintaining his life would then continue without his consent,
and without any suggestion by the Official Solicitor, on his behalf, that
such measures would respect his privacy, bodily integrity and human
dignity. It cannot have been intended, when the parens patriae
jurisdiction over incompetent adult patients was removed, to authorise
such a gross form of discriminatory treatment against such individuals on
the ground of their mental disability. The House in In re F. [1990]
2 A.C. 1 impliedly recognised the fact that a third party was entitled to

" take a decision which the patient could not take for herself in the exercise
of her right to self-determination so as to enable her to enjoy her private
life. The present case requires no more than an application of the analysis
advanced in that case to a novel and extreme situation.

Existing common law principles enable the courts to respect the
patient’s privacy, bodily integrity and human dignity when weighed
against the state’s interest in preserving human life. There is therefore
no need to recognise a new category of justifiable homicide. But there is
a need for the House to declare the relevant legal principles which define
and limit the scope of the doctor’s duty to P.V.S. cases.

The central questions raised in the present appeal have to be answered
by the law (whether as enacted by Parliament or as declared by the
courts) rather than by the medical profession, although (a) the law should
strive to be in accordance with contemporary medical ethics and good
medical practice, and (b) evidence from the medical profession is very
important about (i) the ethical and practical implications of maintaining
“treatment” for someone in persistent vegetative state; (ii) the relevant
contents of prevailing codes of medical ethics and advice; (iii) the
relationship between the law and the professional judgment of doctors in
maintaining or withdrawing “treatment;” (iv) the degree of medical
certainty that a vegetative state is “persistent,” in the sense of being
permanent when the state has persisted for a given period of time; and
(v) the effect of persistent vegetative state upon the patient’s sentient
and cognitive functions.

Obviously, one should not leave the definition of what is and is not a
“worthwhile” life to be decided by a doctor, or by a close relative, or to
be decided on wider utilitarian grounds, such as public expenditure. The
law does not do so. To leave the definition of life (and hence of the
unlawful deprivation of life) to doctors, relatives or to considerations of
public utility, would be inconsistent with contemporary moral and
religious values and beliefs about the sanctity of life. It would also be
contrary to law.

A.C. 1993--34
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This case is difficult because, at first sight, it seems to require a
rejection of the vital principle of the sanctity of life in favour of value
judgments made by third parties, applying the “best interests” tests in
Inre F. [1990] 2 A.C. 1, as to the quality of the further artificial
prolongation of the patient’s life. However, unless one regards the right
to life as absolute and to be preserved in all circumstances, there is no
inherent conflict between having regard to the patient’s personal privacy,
bodily integrity and human dignity, and respecting the sanctity of life.
They require mutual recognition and the balancing process to which we
have referred. Human life means more than mere metabolic existence,
and the principle of sanctity of life embraces the need for full respect to
be accorded to the dignity and memory of the individual human being.

The House must decide whether patients in the present patient’s
condition are to be allowed to die in dignity, or whether they should
continue involuntarily to be what was described as “passive prisoners of
medical technology” because they are “symbols of life” whose “bodily
integrity” must be maintained: Brophy v. New England Sinai Hospital
Inc., 497 N.E.2d 626, 641. In some cases the artificial prolongation of
corporeal existence must degrade and demean the very humanity which
it is meant to serve. Highly invasive medical treatment may perpetuate
human existence without hope of consciousness, through a combination
of body and feeding tubes that many of whatever religious belief or
philosphical conviction might reasonably regard as an insult to life rather
than as a proper respect for its sanctity.

The principles of judicial economy and prudence suggest that the
House should decide only those matters which are necessary in the
particular circumstances of the present case.

A patient who is in a persistent vegetative state and who, as a matter
of medical certainty, will never recover to become a sentient individual
may reasonably be termed the “living dead:” contrast Auckland Area
Health Board v. Attorney-General [1993] 1 N.Z.L.R. 235, 245-247, per
Thomas J: However, on currently accepted criteria he is not truly dead
and must be treated as a live human being. In theory it would be open
to the House to redefine death so as to exclude the “living dead” from
the protection of the law of homicide. However, such a legally significant
alteration in the law ought properly to be a matter for Parliament, and is
not called for in the present case.

The principle of self-determination ensures respect for the patient’s
personal privacy, dignity and bodily integrity. That principle cannot apply
directly in the case of a patient who is incompetent or otherwise incapable
of communicating his consent, because the patient cannot communicate
his wishes to his doctor. But the law still seeks to ensure respect for the
privacy, dignity and bodily integrity of such a patient. Two broad
approaches have been evolved for meeting such a situation: (i) the
“substituted judgment” test, whereby the decision-maker is required to
act as a surrogate for the incompetent patient and to determine what
decision the patient would have reached had he been able to do so: that
generally necessitates a detailed inquiry into the patient’s previously
expressed preferences, etc.; (ii) the “best interests” test, whereby the
decision-maker is required to follow whatever course is in the best
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interests of the incompetent patient; in other words, where it is not
possible to know the patient’s wishes, the decision-maker rather than the
patient has to act reasonably to decide what is, in an objective sense, in
the patient’s best interests.

Of those approaches, (i) has found favour in the majority of United
States courts; (ii) has been adopted by a minority of the United States
courts (including Stevens J. in the Cruzan case, 110 S.Ct. 2841, 2879),
though often in conjunction with (i) so as to create a third “hybrid
standards” approach. Approach (ii) has recently been adopted by the
New Zealand High Court in Auckland Area Health Board v. Attorney-
General [1993] 1 N.Z.L.R. 235. It seems plain from In re F. [1990] 2
A.C. 1, 52c-b, 55p-E, 69G, 77D, 83H, that approach (ii) is also the
approach to be followed in the English courts; that is, a doctor may take
treatment decisions with respect te an incompetent patient if and only if
they are in the patient’s best interests. Nor would it be helpful to
introduce a hybrid test combining the best interests test with the
substituted judgment test. It does not advance the analysis to attempt to
guess at the patient’s wishes, when none have been expressed. Of course
the doctor should and would take into account the particular personality
of the particular patient in assessing what would be in his best interest.

There is no need to seek a speculative answer to the question what
would the patient’s wishes have been: see In re T. [1993] Fam. 95,
1038-p and In re Guardianship of Jane Doe (1992) 583 N.E.2d 1263,
1272-1273. The best interests principle, as applied by the English courts,
requires treatment decisions to be made in accordance with a responsible
and competent body of professional opinion, and on the basis of the
principles set down in Bolam v. Friern Hospital Management Committee
[1957] 1 W.L.R. 582: see In re F. [1990] 2 A.C. 1. [Reference was also
made to the Discussion Paper on the Treatment of Patients in a Persistant
Vegetative State (Medical Ethics Committee of the B.M.A.), pp. 32-34,
42.]

It is essential that the law strenuously avoids any form of
discrimination against incompetent patients. Insistence on heroic but
therapeutically useless measures is no more justified for the incompetent
patient than it is for the competent: this purported justification is exactly
that upon which the Official Solicitor’s submissions are predicated. An
individual’s incapacity, together with the absence of a “living will,”
should not serve as a basis for denying him the rights or freedoms which
competent patients enjoy in the exercise of their right to privacy and self-
determination. This would be to make the incompetent patient into a
“second: class citizen.” The thrust of the Official Solicitor’s submission is
that because a patient is incompetent, his doctors are legally obliged to
continue or to undertake useless treatment contrary to the ethical codes
and practice accepted in their profession. However, everyone has the
right to be treated with dignity and respect for personal privacy in living
and in dying, and it seems anomalous that this essential right should be
denied to those who are incapable of expressing their wishes. There is no
reason to assume, as does the Official Solicitor, that because a patient is
incompetent he would have chosen to have his life artificially prolonged
or his suffering extended; or to define human suffering in such narrow
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terms as to exclude someone in P.V.S. who has lost all ability to
experience. There are objective grounds for concluding that a P.V.S.
patient, in the exercise of his right to privacy and self-determination,
would have chosen not to have his life artificially prolonged: see the Law
Reform Commission of Canada’s Working Paper No. 28 (1982) on
Euthanasia, Aiding Suicide and Cessation of Treatment, pp. 3-8, 33-34,
36-37, 39, 41, 43, 55, 58-59, 62-66, 69-70 and the Report of the
Commission (1983), pp. 22-24, 27.

It has been recognised that in extreme and exceptional circumstances,
where legitimate choices affecting the prolongation of life arise,
considerations of quality of life play an important part in deciding what
are the patient’s best interests: see In re J. [1991] Fam. 33, 43r-44r,
468-F, 50c-D, S1a—F, 54D—G, 558-56B. This approach is correct in law and
is wholly inconsistent with the submissions of the Official Solicitor based
on the decision of the Supreme Court of Missouri in Cruzan v. Harmon
(1988) 760 S.W.2d 408, which held that no third party can decide to
refuse life-sustaining treatment because such a decision is a personal one
which can never be “delegated.” That is an absolutist or fundamentalist
approach; indeed, the Official Solicitor seeks to argue (contrary to
In re J.) that not even pain and suffering, however extreme, can justify
the withdrawal of life-sustaining treatment, whether by antibiotics or
artificial feeding.

In considering what is in the best interests of a patient in P.V.S., the
doctors and the courts are entitled to have regard to the following
factors: (i) the degree of medical certainty that the patient will never
recover his cognitive functions; (ii) that the patient’s physical life can be
prolonged only by maintaining artificial support; (iii) that during the
prolongation of what remains of his life, the patient will suffer no pain
(and experience no pleasure) because he will have no consciousness;
(iv) that the patient may have expressed his-preferences in an advance
directive (that is, a “living will” made orally or in writing); (v) that the
patient’s close relatives may reasonably regard the further prolongation
of his existence by artificial means without hope of the recovery of
consciousness as an affront to his human dignity and respect for his
personal privacy (see Cruzan v. Director, Missouri Department of Health,
110 S.Ct. 2841, 2864-2871, 28792880, 2882-2887, 2889, 2892. The views
expressed by the dissenting four justices on those issues were not
contradicted by the majority judgment of the American Supreme Court
delivered by Rehnquist C.J., upholding the constitutionality of Missouri’s
strict substituted judgment standard); (vi) that all treatment decisions
have to be made within the limits of available resources, and that it
would inevitably be necessary to make choices as to the allocation of
those resources between the competing claims of patients: see In re J.
[1993] Fam. 15. This is a fact which courts, like doctors and hospital
administrators, unfortunately cannot ignore, without in any way
quantifying the value of an individual’s life in financial terms.

In the present case, apart from the unanimous medical evidence and
the views of the relatives that it would be an affront to the patient’s
human dignity and to their memory of him to prolong the “ordeal” of his
life by the artificial means available from modern medical technology,
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given that there is no prospect of his ever recovering consciousness, it is
far from “unreal” to suggest that the patient has an interest in how he
will be thought of after his death by those whose opinions matter to him.
On the contrary, even though the patient is permanently unconscious he
has a real interest in being treated with proper respect for his privacy,
dignity and his worth. This interest does not depend on his previously
expressed wishes; it is an interest which doctors and this House are able
to determine objectively. _

It is also necessary to consider the precise role of the court in
determining the best interests question. In re F. [1990] 2 A.C. 1 shows
that the court’s function in the present case (unlike a wardship case) is
not to approve or disapprove of the medical care and treatment decision,
but to declare whether the course proposed is in the best interests of the
patient and is therefore lawful. This is precisely the form of declaratory
relief correctly granted by Sir Stephen Brown P. The President and the
Court of Appeal were correct in holding that, although the determination -
of best interests is essentially one for the clinical judgment of doctors, it
is essential as a safeguard and for reassurance of the public that a
declaration be sought in all future cases. On this issue, we support
submission (5) of the Official Solicitor. _

It is not helpful to engage in semantic debates as to whether a
decision to withdraw treatment constitutes an “act” or a deliberate
“omission” for the purposes of the criminal law. The criminal law has
developed so as to distinguish between lawful and unlawful conduct
(whether consisting of acts or of deliberate omissions) which are factually
causative of harm. The issue is not whether the withdrawal of treatment
is an act or a deliberate omission, but whether such withdrawal is lawful:
see Auckland Area Health Board v. Attorney-General [1993] 1 N.Z.L.R.
235, 248-254. If the conduct is lawful (that is, the actus reus is not made
out) that is an end of the matter. If the conduct is unlawful, it is not
because of its characterisation as an act or omission but because it fails
to meet the “best interests” test, and accordingly satisfies the definition
of homicide.

The classic definition of murder is that stated in Coke’s Institutes,
Pt. Il (1797 ed.), p. 47: see Smith and Hogan, Criminal Law, 7th ed.
(1992), p. 327. At common law, all unlawful homicides which are not
murder are manslaughter. In the present case, the doctors attending the
patient face the prospect of prosecution for murder or manslaughter if
they terminate his nutrition and hydration.

One can distinguish between two propositions: (i) that the withdrawal
of nutrition is a positive act amounting to unlawful homicide and (ii) that
the withdrawal of nutrition is an omission when there is a continuing
duty to act and also amounts to unlawful homicide. In the context of
withdrawing artificial nutrition and hydration it is unhelpful to analyse
the situation in terms of acts and omissions: it makes no real difference
whether such withdrawal occurs because of failure to reload the machine
or a simple withdrawal of the feeding tube; the duty of a doctor can be
no greater in respect of such an act or omission. The essential question
for the court is whether the treatment decision and its consequences are
unlawful. If one can establish that the treatment decision taken by the
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doctors was lawful then such action is not legally causative of the death,
or, alternatively, may be regarded as legally causative of death but not
rendering the doctor guilty of homicide since such a treatment decision
was itself lawful.

The courts have always distinguished between factual causation and
legal causation. The notion of legal causation introduces a normative or
prescriptive element into the test: should this action be regarded in law
as the cause of death? In deciding the lawfulness of care and treatment
decisions in a criminal context the courts have adopted the test as to
whether the care and treatment was “not normal” or “palpably wrong;”
if this is proved then the treatment is regarded in law as the cause of
death: see Reg. v. Malcherek [1981] 1 W.L.R. 690, 6966-697G and Reg.
v. Cheshire [1991] 1 W.L.R. 844. In summary, the treatment decision
taken by the doctor must be one that is accepted as medically correct in
that profession if it is to be regarded as lawful; that is, it must pass the
Bolam test [1957] 1 W.L.R. 582.

It follows, therefore, that a doctor who makes a care and treatment
decision to withdraw nutrition and hydration which causes or accelerates
death is not necessarily criminally liable for homicide. Such an action
may not be regarded as the legal cause of death or, alternatively, may be
construed as lawful action if the doctor was acting according to accepted
medical practice: see Auckland Area Health Board v. Attorney-General
[1993] 1 N.Z.L.R. 235, 248-249, 250-251. The premise of the Official
Solicitor’s submissions is that the doctor is in breach of his duty to treat
the patient by withholding feeding: if there is no such breach of duty
there is simply no actus reus.

The Official Solicitor’s submissions (i) and (ii) do not meet the point
that the treatment decision to stop feeding (be it called act or omission)
is made lawfully and therefore cannot attract criminal liability. His
submissions and examples are perfectly accurate when one considers acts
which the law would treat as unlawful, that is, acts not in the best
interests of the patient or in accordance with accepted medical standards.

A court has jurisdiction to grant a declaration in the terms granted by
Sir Stephen Brown P., though a court will in normal circumstances be
slow to grant a declaration as to the criminal consequences of conduct:
Imperial Tobacco Ltd. v. Attorney-General [1981] A.C. 718, 741c-742p,
746€, 750F=752€. The rule is not inflexible and in appropriate cases the
court will grant declaratory relief as to the criminality or otherwise of
both future and past conduct. Since the Attorney-General can seek a
declaration that certain future conduct is criminal, as in Attorney-General
v. Able [1984] Q.B. 795, it must be possible for any other party to do so.

It is therefore open to a court to grant a declaration as to the
lawfulness or otherwise of a decision or proposed decision to withdraw
treatment. Such a declaration cannot bind a criminal court (or a coroner);
but it would be likely to prejudice the trial of the matter and to guide,
though not to fetter, the prosecutorial discretion of the Attorney-General
and the Director of Public Prosecutions. Those factors make it
appropriate to exercise very sparingly the jurisdiction to grant such
declarations of lawfulness. The present case, however, is of a kind
eminently suited to the exercise of the jurisdiction if a court does indeed
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form the view that withdrawal of treatment would be in the patient’s best
interests.

Sir Stephen Brown P.’s decision was simply a declaration specific to
the medical facts of the case, and cannot be authority for the wide
propositions advanced by the Official Solicitor. A defendant in a case
such as Reg. v. Stone [1977] Q.B. 354, would simply not be able to argue
that an elderly relative was “better off dead;” the Official Solicitor
ignores the fact that a decision to withdraw treatment is based upon the
incompetent patient’s best interests which is essentially a medical criterion
based upon many factors including, but not limited to, an assessment of
quality of life.

The case for the Official Solicitor seems to amount to a plea that the
common law should remain static rather than develop as the needs of
contemporary society require. Advanced medical technology has solved
many problems and also created many new ones. If the law were to
remain static rather than being adapted to the new circumstances of -
today’s world this patient would be condemned to the involuntary
perpetuation of his mere existence with all its attendant misery and
degradation, for years or decades to come. The law does not pursue such
a dogmatic, absolute and “vitalist” view of life, prolonged as mere
existence without hope of recovery of consciousness. Denying him the
right of every competent patient to refuse medical treatment would be to
subject the patient to a form of discrimination which the common law
should not countenance. To grant these declarations was not to make a
“concession” to some interference with human rights and freedoms; it
was to affirm those rights and freedoms. [Reference was also made to
Attorney-General v. Guardian Newspapers Ltd. (No. 2) [1990] 1 A.C.
109 and Cruzan v. Harmon, 760 S.W.2d 408.]

Munby Q.C. in reply. If the question is asked: what will cause the
patient’s death if the order of the Court of Appeal is put into effect? the
answer is: it will not be his P.V.S. condition, nor the Hillsborough
disaster, but the withdrawal of feeding. The best interests and substituted
judgment arguments are moral or ethical; they are not medical. That
gives rise to two difficulties. If the doctor can withdraw feeding without
first applying to the court for permission, it is placing upon a doctor a
moral or ethical duty of judgment. If the matter is dealt with out of court
then the decision is taken by doctors out of court who are not experts in
moral and ethical issues. If it is taken by the court it is taken by judges
who are similarly not experts on moral and ethical issues: see the
dissenting judgment of Scalia J. in Cruzan v. Director, Missouri
Department of Health, 110 S.Ct. 2841, 2859.

Unless the House embarks on creative law-making one cannot find
any category of lawful excuse which covers the point. It will be judicial
legislation. The House is being invited to legislate a scheme for doctors
to do in the present case what the defendant in Reg. v. Cox, 18
September 1992, could not do, the exemption for which the respondent
and the amicus contend is not capable of legal definition.

Their Lordships took time for consideration.
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4 February 1993. Lorp Kerrh or KinkgL. My Lords, as a result of
injuries sustained in the Hillsborough disaster, Anthony Bland has for
over three years been in the condition known as persistent vegetative
state (“P.V.S.”). It is unnecessary to go into all the details about the
manifestations of this state which are fully set out in the judgments of
the courts below. It is sufficient to say that it arises from the destruction,
through prolonged deprivation of oxygen, of the cerebral cortex, which
has resolved into a watery mass. The cortex is that part of the brain
which is the seat of cognitive function and sensory capacity. Anthony
Bland cannot see, hear or feel anything. He cannot communicate in any
way. The consciousness which is the essential feature of individual
personality has departed for ever. On the other hand the brain stem,
which controls the reflexive functions of the body, in particular heartbeat,
breathing and digestion, continues to operate. In the eyes of the medical
world and of the law a person is not clinically dead so long as the brain
stem retains its function. In order to maintain Anthony Bland in his
present condition, feeding and hydration are achieved artificially by
means of a nasogastric tube and excretionary functions are regulated by
a catheter and by enemas. The catheter from time to time gives rise to
infections which have to be dealt with by appropriate medical treatment.
The undisputed consensus of eminent medical opinion is that there is no
prospect whatever that Anthony Bland will ever make any recovery from
his present condition, but that there is every likelihood that he will
maintain his present state of existence for many years to come, provided
that the medical care which he is now receiving is continued.

In that state of affairs the medical men in charge of Anthony Bland’s
case formed the view, which was supported by his parents, that no useful
purpose was to be served by continuing that medical care and that it was
appropriate to stop the artificial feeding and other measures aimed at
prolonging his existence. Since, however, there were doubts as to whether
this course might not constitute a criminal offence, the responsible
hospital authority, the Airedale N.H.S. Trust, sought in the High Court
of Justice declarations designed to resolve these doubts. In the result,
declarations on the lines asked for were granted by judgment of the
President of the Family Division on 19 November 1992, ante, pp. 795c
et seq. That judgment was affirmed by the Court of Appeal (Sir Thomas
Bingham M.R., Butler-Sloss and Hoffmann L.JJ.) on 9 December 1992,
ante, pp. 806k et seq. The declarations are in these terms:

“that despite the inability of the defendant to consent thereto the
plaintiff and the responsible attending physicians: (1) may lawfully
discontinue all life-sustaining treatment and medical supportive
measures designed to keep the defendant alive in his existing
persistent vegetative state including the termination of ventilation
nutrition and hydration by artificial means; and (2) may lawfully
discontinue and thereafter need not furnish medical treatment to the
defendant except for the sole purpose of enabling him to end his life
and die peacefully with the greatest dignity and the least of pain
suffering and distress; . . .”
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Anthony Bland, by the Official Solicitor as his guardian ad litem, now
appeals, with leave given in the Court of Appeal, to your Lordships’
House. At the hearing of the appeal your Lordships were assisted by
submissions made by Mr. Anthony Lester as amicus curiae instructed by
the Treasury Solicitor.

The broad issue raised by the appeal is stated by the parties to be “In
what circumstances, if ever, can those having a duty to feed an invalid
lawfully stop doing so?” The immediate issue, however, is whether in the
particular circumstances of Anthony Bland’s case those in charge of it
would be acting lawfully if they discontinued the particular measures,
including feeding by nasogastric tube, which are now being used to
maintain Anthony Bland in his existing condition.

The first p