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Id. (quoting Miley v. Delta Marine Drilling
Co., 473 F.2d 856, 857-58 (5th Cir.), cert.
denied, 414 U.S. 871, 94 8.Ct. 93, 38 L.Ed.2d
89 (1973)). In sketching the contours of that
“limited exception,” we cited a case in which
the judge interrupted the witness to answer
the counsel’s question himself, referred to
the question as one that “any five-year-old
idiot” could answer, and then instructed
counsel, “Don’t waste my time and the jury’s
on that.” Id. (internal quotation marks omit-
ted). - Even those inflammatory and insulting
comments were deemed not “sufficiently bi-
ased or notorious” to permit appellate review
absent any objection at trial. Id.

Clearly, none of the questions that Judge
Ellis asked of Johnston (a topic dealt with
above) even began to approach the level of
“bias” or “notoriety” found in the above-cited
example. The same can be said of Judge
Ellis’s questioning of Pucci, with one qualifi-
cation. Judge Ellis may appear to have ov-
erstepped the bounds of proper judicial inter-
rogation when he asked the criminal defen-
dant’s sole witness whether he had ever been
convicted of a felony. Seen in the printed
record, the absence of any particularized,
good-faith basis made the question inappro-
priate.

[11] However, while Judge Ellis’s final
question of Pucci may have been improvi-
dent, it was not so prejudicial as to deny
Gastiaburo the opportunity for a fair and
impartial trial. Judge Ellis was not request-
ed to retract the question. The answer to it,
promptly given, was in the negative. Thus,
Gastiaburo’s failure to object to Judge Ellis’s
interrogation during the trial is fatal to his
argument on appeal. .

V. Ineffective Assistance of
Counsel at Sentencing

[12] Finally, Gastiaburo has contended
that he was denied the effective assistance of
counsel at sentencing when, after he claimed
on the record that his trial counsel had been
ineffective, his counsel failed to allocute on
his behalf,

[13] A claim of ineffective assistance of
counsel should be raised by motion under 28
U.8.C. § 2255 in the district eourt and not on
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direct appeal, unless it “conclusively appears”
from the record that defense counsel did not
provide effective representation. United
States v. Fisher, 477 F.2d 300, 302 (4th Cir.
1973) (citing United States v. Mandello, 426
F.2d 1021, 1023 (4th Cir.1970)); see also
United States v. DeFusco, 949 F.2d 114, 120~
21 (4th Cir.1991), cert. denied, — U.S, ——,
112 S.Ct. 1703, 118 L.Ed.2d 412 (1992);
United States v. Percy, 765 F.2d 1199, 1205
(4th Cir.1985).

In the present case, the record on appeal
does not conclusively demonstrate ineffective
assistance of counsel. Therefore, we do not
now address the issue on direct appeal. Gas-
tiaburo may assert the claim in a § 2255
habeas motion, if he so chooses.

VI. Conclusion
Accordingly, the judgment is
AFFIRMED.
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treatment which it considered morally and
ethically inappropriate.
Affirmed.

Sprouse, Senior Circuit Judge, dissented
and filed opinion.

1. Hospitals =7

Under Emergency Medical Treatment
and Active Labor Act (EMTALA), hospital
was required to provide respiratory support
to anencephalic infant who was brought to
hospital in respiratory distress and for whom
such treatment was requested; respiratory
treatment was “stabilizing care,” within
meaning of EMTALA, and EMTALA did not
carve out exception for anencephalic infants
in respiratory distress any more than it
carved out such exception for comatose pa-
tients, patients with lung cancer, or any oth-
er patients possessing underlying medical
conditions that severely affected their quality
of life and ultimately could result in their
death. Social Security Act, § 1867, as
amended, 42 U.S.C.A. § 1395dd.

2. Hospitals &7

Purpose of Emergency Medical Treat-
ment and Active Labor Act (EMTALA) is to
prevent hospitals from “dumping” patients
who are unable to pay by either refusing to
provide emergency medical treatment or by
transferring patients before their emergency
conditions are stabilized. Social Security
Act, § 1867, as amended, 42 TU.S.C.A.
§ 1395dd.

3. Hospitals &7

Hospital satisfies duty under Emergency
Medical Treatment and Active Labor Act
(EMTALA) to adequately screen patients for
emergency medical conditions by using iden-
tical screening procedures for all patients
complaining of same condition or exhibiting
same symptoms. - Social Security Act,
§ 1867(a), as amended, 42 TU.S.C.A.
§ 1395dd(a).

4. Hospitals &7

Under Emergency Medical Treatment
and. Active Labor Act (EMTALA) if hospital
discovers during screening process that pa-
tient has emergency medical condition, hospi-
tal must provide such treatment as is neces-

sary to prevent material deterioration of pa-
tient’s condition or must provide for an ap-
propriate transfer to another facility. Social
Security Act, § 1867(b)(1), (e)(1)(A), (e)(3)(A),
as amended, 42 U.S.C.A. § 1395dd(b)(1),
(eX1)(A), (e)B)A).

5. Hospitals =7

Hospital’s duty under Emergency Medi-
cal Treatment and Active Labor Act (EMTA-
LA) to provide stabilizing treatment for
emergency medical condition is broader than
its duty to provide appropriate medical
screening; thus, hospital may not aveid duty
to provide stabilizing treatment by providing
uniform treatment for all patients with same
condition, if that uniform treatment will allow
patients with those conditions to materially
deteriorate. Social Security Act,
§ 1867(e)(8)(A), as amended, 42 U.S.C.A.
§ 1395dd{e)(3)(A).

6. Hospitals =7

Emergency Medical Treatment and Aec-
tive Labor Act (EMTALA) provisions requir-
ing hospitals to provide stabilizing treatment
to patients with emergency medical condi-
tions does not provide exception for stabiliz-
ing treatment which hospital physicians con-
sider morally and ethically inappropriate.
Social Security Aect, § 1867(b), as amended,
42 U.S.C.A. § 1395dd(b).

7. Physicians and Surgeons &2
States ¢=18.15
Emergency Medical Treatment and Ac-
tive Labor Act (EMTALA) preempts incon-
sistent provisions of state law authorizing
physicians to refuse to give such care as they
determine to be medically or ethically inap-
propriate. Social Security Act, § 1867(b), as
amended, 42 U.S.C.A. § 1395dd(b); Va.Code
1950, § 54.1-2990.

8. Hospitals &=7

Application of Emergency Medical
Treatment and Active Labor Act (EMTALA)
provisions requiring hospitals to provide sta-
bilizing treatment to patients with emergen-
cy medical conditions is not limited to pa-
tients who are transferred from another hos-
pital in an unstable condition or who are to
be transferred to another hospital; thus, hos-
pital may not avoid providing stabilizing
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treatment by simply refusing to transfer pa-
tient.  Social Security Act, § 1867(b),
(©)(3)A), as amended, 42 U.S.CA.
§ 1395dd(b), (e)(3)(A).
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Before WILKINS and WILLIAMS,
Circuit Judges, and SPROUSE, Senior
Cireuit Judge. '

OPINION
WILKINS, Circuit Judge:

[1] The Hospital! instituted this action
against Ms. H, Mr. K, and Baby K, seeking a
declaratory judgment that it is not required
under the Emergency Medical Treatment
and Active Labor Act (EMTALA), 42

1. Due to the parties’ request for anonymity, all
identifying information has been omitted from
this opinion and anonyms are used to refer to the
parties.

2. The Hospital also sought declaratory relief un-
der § 504 of the Rehabilitation Act of 1973 (Re-
habilitation Act), 29 U.S.C.A. § 794 (West Supp.
1993); the Americans with Disabilities Act of
1990 (ADA), 42 U.S.C.A. 88 12101 et seq. (West
1993); the Child Abuse Prevention and Treat-
ment Act (Child Abuse Act), 42 U.S.C.A.
§§ 5101-5106h (West Supp.1993); and the stat-
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US.CA. § 1395dd (West 1992),2 to provide
treatment other than warmth, nutrition, and
hydration to Baby K, an anencephalic infant.
Because we agree with the district court, 832
F.Supp. 1022, that EMTALA gives rise to a
duty on the part of the Hospital to provide
respiratory support to Baby K when she is
presented at the Hospital in respiratory dis-
tress and treatment is requested for her, we
affirm.

1.

Baby K was born at the Hospital in Octo-
ber of 1992 with anencephaly, a congenital
malformation in which a major portion of the
brain, skull, and scalp are missing. While
the presence of a brain stem does support
her autonomic functions and reflex actions,
because Baby K lacks a cerebrum, she is
permanently unconscious. Thus, she has no
cognitive abilities or awareness. She eannot
see, hear, or otherwise interact with her envi-
ronment.

When Baby K had difficulty breathing on
her own at birth, Hospital physicians placed
her on a mechanical ventilator. This respira-
tory support allowed the doctors to confirm
the diagnosis and gave Ms. H, the mother, an
opportunity to fully understand the diagnosis
and prognosis of Baby K’s condition. The
physicians explained to Ms. H that most
anencephalic infants die within a few days of
birth due to breathing difficulties and other
complications. Because aggressive treat-
ment would serve no therapeutic or palliative
purpose, they recommended that Baby K
only be provided with supportive care in the
form of nutrition, hydration, and warmth.
Physicians at the Hospital also discussed
with Ms. H the possibility of a “Do Not
Resuscitate Order” that would provide for

utes and common law of Virginia. In addressing
these provisions, the district court concluded that
a failure to provide respiratory support to Baby
K because of her condition of anencephaly would
constitute discrimination in violation of the ADA
and the Rehabilitation Act but declined to rule on
the application of the Child Abuse Act or Virginia
law. Because we conclude that the Hospital has
a duty to render stabilizing treatment under EM-
TALA, we need not address its obligations under
the remaining federal statutes or the laws of
Virginia.
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the withholding of lifesaving measures in the
future.

The treating physicians and Ms. H failed
to reach an agreement as to the appropriate
care. Ms. H insisted that Baby K be provid-
ed with mechanical breathing assistance
whenever  the infant developed difficulty
breathing on her own, while the physicians
maintained that such care was inappropriate.
As a result of this impasse, the Hospital
sought to transfer Baby K to another hospi-
tal. This attempt failed when all of the
hospitals in the area with pediatric intensive
care units declined to accept the infant. In
November of 1992, when Baby K no longer
needed the services of an acute-care hospital,
she was transferred to a nearby nursing
home.

Since being transferred to the nursing
home, Baby K has been readmitted to the
Hospital three times due to breathing diffi-
culties. Each time she has been provided
with breathing assistance and, after stabiliza-
tion, has been discharged to the nursing
home. Following Baby K’s second admis-
sion, the Hospital filed this action to resolve
the issue of whether it is obligated to provide
emergency medical treatment to Baby K that
it deems medically and ethically inappropri-
ate. Baby K’s guardian ad lifem and her
father, Mr. K, joined in the Hospital’s re-
quest for a declaration that the Hospital is
not required to provide respiratory support
or other aggressive treatments. Ms. H con-
tested the Hospital’s request for declaratory
relief. After the district court issued its
findings of fact and conclusions of law deny-
ing the requested relief, the Hospital, Mr. K,
and Baby K’s guardian ad litem (collectively
referred to as the “Hospital”) noticed this
appeal.

II.

[2] Congress enacted EMTALA in re-
sponse to its “concern that hospitals were

3. The full text of subsection (a) provides:
In the case of a hospital that has a hospital
emergency department, if any individual
(whether or not eligible for benefits under this
subchapter) comes to the emergency depart-
ment and a request is made on the individual’s
behalf for examination or treatment for a med-
ical condition, the hospital must provide for an

‘dumping’ patients [who were] unable to pay,
by either refusing to provide emergency
medical treatment or transferring patients
before their emergency conditions were sta-
bilized.” Brooks v. Maryland Gen. Hosp.
Inc, 996 F2d 708, 710 (4th Cir.1993).
Through EMTALA, Congress sought “to
provide an ‘adequate first response to a med-
ical erisis’ for all patients,” Baber v. Hospital
Corp. of America, 977 F.2d 872, 880 (4th
Cir.1992) (quoting 131 Cong.Rec. S13904
(daily ed. Oct. 23, 1985) (statement of Sen.
Dole)); see also Brooker v. Desert Hosp.
Corp., 947 F.2d 412, 415 (9th Cir.1991) (hold-
ing that EMTALA applies “to any and all
patients”); Gatewood v. Washington Health-
care Corp, 933 F.2d 1037, 1040 (D.C.Cir.
1991) (same); Cleland v. Brownson Health
Care Group, Inc, 917 F.2d 266, 268 (6th
Cir.1990) (same), by imposing two duties on
hospitals that have entered into Medicare
provider agreements.

[3] First, those hospitals with an emer-
gency medical department must provide an
appropriate medical screening to determine
whether an emergency medical condition ex-
ists for any individual who comes to the
emergency medical department requesting
treatment. 42 U.S.C.A. § 1395dd(a)? A
hospital fulfills this duty if it utilizes identical
screening procedures for all patients com-
plaining of the same condition or exhibiting
the same symptoms. See Baber, 977 F.2d at
879 n. 6.

[41 An additional duty arises if an emer-
gency medical condition is discovered during
the screening process. See 42 US.C.A.
§ 1395dd(b). EMTALA defines an “emer-
gency medical condition” as including:

a medical condition manifesting itself by
acute symptoms of sufficient severity (in-
cluding severe pain) such that the absence
of immediate medical attention could rea-
sonably be expected to result in—

appropriate medical screening examination
within the capability of the hospital’s emergen-
¢y department, including ancillary services
routinely available to the emergency depart-
ment, to determine whether or not an emer-
gency medical condition (within the meaning
of subsection (e)(1) of this section) exists.
42 U.S.C.A. § 1395dd(a).
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() placing the health of the individual

. in serious jeopardy,

(ii) serious impairment to bodily func-
tions, or

(ifi) serious dysfunction of any bodily or-
gan or part.

42 U.S.C.A. § 1395dd(e)(1)(A)* When an
individual is diagnosed as presenting an
emergency medical condition:

the hospital must provide either—

(A) within the staff and facilities avail-
able at the hospital, for such further medi-
cal examination and such treatment as may
be required to stabilize the medical condi-
tion, or

(B) for the transfer of the individual to
another medical facility in accordance with
subsection (c) of this section.

42 U.S.C.A. § 1395dd(b)(1). The treatment
required “to stabilize” an individual is that
treatment “necessary to assure, within rea-
sonable medical probability, that no material
deterioration of the condition is likely to re-
sult from or occur during the transfer of the
individual from a facility.” 42 U.S.C.A.
§ 1395dd(e)(8)(A). Therefore, once an indi-
vidual has been diagnosed as presenting an
emergency medical condition, the hospital
must provide that treatment necessary to
prevent the material deterioration of the in-

4. A pregnant woman who is having contractions
also qualifies as being in an “emergency medical
condition” if:

(i) ... there is inadequate time to effect a safe
transfer to another hospital before delivery, or
@ii) ... transfer may pose a threat to the health
or safety of the woman or unborn child.
42 U.S.C.A. § 1395dd(e)(1)(B). This portion of
the statute is not applicable to the appeal before
us.

5. In order for a hospital to transfer a patient
prior to stabilization, EMTALA requires: (1) the
patient or a person acting on the patient’s behalf
to request a transfer in writing after being in-
formed of the risks involved and the obligations
of the hospital under EMTALA; or (2) a proper
certification that the medical benefits expected
from the transfer outweigh the risks involved.
42 U.S.C.A. 8§ 1395dd(c)(1). In addition, the
transfer must meet the criteria for an appropri-
ate transfer which include the requirement that a
qualified receiving facility agree to accept the
patient and to provide appropriate medical treat-
ment. 42 U.S.CA. § 1395dd(c)(1)(B), (c)(2).
Since Ms. H objects to the transfer of Baby K,
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dividual’s condition or provide for an appro-
priate transfer to another facility.

In the application of these provisions to
Baby K, the Hospital concedes that when
Baby K is presented in respiratory distress a
failure to provide “immediate medical atten-
tion” would reasonably be expected to cause
serious impairment of her bedily functions.
See 42 U.S.C.A. § 1395dd(e)(1)(A). Thus,
her breathing difficulty qualifies as an emer-
geney medical condition, and the diagnosis of
this emergency medical condition triggers
the duty of the hospital to provide Baby K
with stabilizing treatment or to transfer her
in accordance with the provisions of EMTA-
LA. Since transfer is not an option available
to the Hospital at this juncture,’ the Hospital
must stabilize Baby K’s condition.

The Hospital acknowledged in its com-
plaint that aggressive treatment, including
mechanical ventilation, is necessary to “as-
sure within a reasonable medical probability,
that no material deterioration of Baby K’s
condition is likely to occur.” Thus, stabiliza-
tion of her condition requires the Hospital to
provide respiratory support through the use
of a respirator or other means necessary to
ensure adequate ventilation. In sum, a
straightforward application of the statute ob-
ligates the Hospital to provide respiratory
support to Baby K when she arrives at the
emergency department® of the Hospital in

since the Hospital has not obtained a certifica-
tion that the benefits of a transfer would out-
weigh the medical risks involved, and since no
qualified medical facility has agreed to accept
Baby K, the requirements for transfer prior to
stabilization have not been met. If Ms. H re-
quests a transfer or the Hospital obtains a certifi-
cation that the benefits of a transfer would out-
weigh the risks involved, and all of the require-
ments for an appropriate transfer are met, then
the Hospital could, of course, transfer Baby K to
another qualified medical facility prior to stabili-
zation.

6. It is not clear from the record whether the
movement of Baby K from the nursing home to
the Hospital constitutes a discharge from the
nursing home and presentation at the emergency
department of the Hospital or a transfer to the
Hospital. Subsection (g) of EMTALA provides
that participating hospitals that have ‘“‘special-
ized capabilities or facilities (such as ... neona-
tal intensive care umits ...) shall not refuse to
accept an appropriate transfer of an individual
who requires such specialized capabilities or fa-
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respiratory distress and treatment is re-
quested on her behalf.?

III.

In an effort to avoid the result that follows
from the plain language of EMTALA, the
Hospital offers four arguments. The Hospi-
tal claims: (1) that this court has previously
interpreted EMTALA as only requiring uni-
form treatment of all patients exhibiting the
same condition; (2) that in prohibiting dispa-
rate emergency medical treatment Congress
did not intend fo require physicians to pro-
vide treatment outside the prevailing stan-
dard of medical care; (3) that an interpreta-
tion of EMTALA that requires a hospital or
physician to provide respiratory support to
an anencephalic infant fails to recognize a
physician’s ability, under Virginia law, to re-
fuse to provide medical treatment that the
physician considers medically or ethically in-
appropriate; and (4) that EMTALA only ap-
plies to patients who are transferred from a
hospital in an unstable condition. We find
these arguments unavailing.?

A

Relying on the decisions of this court in
Baber v. Hospital Corp. of America, 977 F.2d
872 (4th Cir.1992), and Brooks v. Marylond
Gen. Hosp. Inc., 996 F.2d 708 (4th Cir.1993),
the Hospital contends that it is only required
to provide Baby K with the same treatment
that it would provide other anencephalic in-
fants—supportive care in the form of
warmth, nutrition, and hydration. The Hos-
pital quotes language from Baber and Brooks
as supporting the proposition that EMTALA
only requires participating hospitals to pro-
vide uniform treatment to all patients exhib-
iting the same emergency medical condition.

cilities if the hospital has the capacity to treat the
individual.” 42 U.S.C.A. § 1395dd(g) (emphasis
added). When she experiences respiratory dis-
tress, Baby K requires specialized facilities and
capabilities that the nursing home does not pos-
sess. The Hospital admittedly does possess these
facilities and capabilities, including mechanical
ventilators and a pediatric intensive care unit.
Thus, irrespective of whether the movement of
Baby K between the two facilities constitutes a
discharge and presentment or a transfer, accep-
tance and treatment by the Hospital is required.

Advancing the proposition that anencephaly,
as opposed to respiratory distress, is the
emergency medical condition at issue, the
Hospital concludes that it is only required to
provide uniform treatment to all anencephal-
ic infants. We disagree.

In Baber and Brooks, this court addressed
the “appropriate medical screening” require-
ment of EMTALA. In the absence of a
statutory definition for this term, we conclud-
ed that it should be defined as requiring
participating hospitals to apply uniform
screening procedures to all individuals com-
ing to the emergency room of the hospital
requesting treatment. Baber, 977 F.2d at
880; Brooks, 996 F.2d at 710-11. These
cases dealt with screening procedures; nei-
ther addressed a hospital’s duty to provide
stabilizing treatment for an emergency medi-
cal condition.

[5] With this issue now before us, we
conclude that the duty of the Hospital to
provide stabilizing treatment for an emer-
gency medical condition is not coextensive
with the duty of the Hospital to provide an
“appropriate medical screening.” Congress
has statutorily defined the duty of a hospital
to provide stabilizing treatment as requiring
that treatment necessary to prevent the ma-
terial deterioration of a patient’s condition.
42 U.S.C.A. § 1395dd(e)(3)(A). If, as the
Hospital suggests, it were only required to
provide uniform treatment, it could provide
any level of treatment to Baby K, including a
level of treatment that would allow her condi-
tion to materially deteriorate, so long as the
care she was provided was consistent with
the care provided to other individuals. See
Baber, 977 F.2d at 879 n. 7 (“[H]ospitals
could theoretically avoid liability by providing
very cursory and substandard screenings to

7. The provisions of EMTALA would not, of
course, be limited to the condition of respiratory
distress or the provision of respiratory support.
Any diagnosed ‘“‘emergency medical condition”
experienced by Baby K would require stabilizing
treatment unless an appropriate transfer could
be effected.

8. Because the issues presented raise questions of
statutory interpretation, we conduct a de novo
review. Baber, 977 F.2d at 876.
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all patients....”). The definition of stabiliz-
ing treatment advocated by the Hospital di-
rectly conflicts with the plain language of
EMTALA.

As we have previously stated, “it is not our
role to rewrite legislation passed by Con-
gress. When a statute is clear and unambig-
uous, we must apply its terms as written.”
Baber, 977 F.2d at 878. The terms of EM-
TALA as written do not allow the Hospital to
fulfill its duty to provide stabilizing treat-
ment by simply dispensing uniform treat-
ment. Rather, the Hospital must provide
that treatment necessary to prevent the ma-
terial deterioration of each patient’s emer-
gency medical condition. In the case of
Baby K, the treatment necessary to prevent
the material deterioration of her condition
when she is in respiratory distress includes
respiratory support.

Even if this court were to interpret EM-
TALA as requiring hospitals to provide uni-
form treatment for emergency medical condi-
tions, we could not find that the Hospital is
only required to provide Baby K with
warmth, nutrition, and hydration. As the
Hospital acknowledged during oral argu-
ment, Baby K resides at the nursing home
for months at a time without requiring emer-
gency medical attention. Only when she has
experienced episodes of bradypnea or apnea ?
has Baby K required respiratory support to
prevent serious impairment of her bodily
functions. It is bradypnea or apnea, not
anencephaly, that is the emergency medical
condition that brings Baby K to the Hospital
for treatment. Uniform treatment of emer-
gency medical conditions would require the
Hospital to provide Baby K with the same
treatment that the Hospital provides all oth-
er patients experiencing bradypnea or apnea.
The Hospital does not allege that it would
refuse to provide respiratory support to in-
fants experiencing bradypnea or apnea who
do not have anencephaly. Indeed, a refusal
to provide such treatment would likely be
considered as providing no emergency medi-
cal treatment. See Baber, 977 F.2d at 879 n.
7 (stating that the provision of cursory medi-

9. Bradypnea is an “abnormal slowness of breath-
ing.” Dorland’s Ilustrated Medical Dictionary
230 (27th ed. 1988). In an infant who has estab-
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cal screenings might be considered a failure
to screen).

B.

[61 The second argument of the Hospital
is that, in redressing the problem of dispa-
rate emergency medical treatment, Congress
did not intend to require physicians to pro-
vide medical treatment outside the prevailing
standard of medical care. The Hospital as-
serts that, because of their extremely limited
life expectancy and because any treatment of
their condition is futile, the prevailing stan-
dard of medical care for infants with anence-
phaly is to provide only warmth, nutrition,
and hydration. Thus, it maintains that a
requirement to provide respiratory assis-
tance would exceed the prevailing standard
of medical care. However, the plain lan-
guage of EMTALA requires stabilizing treat-
ment for any individual who comes to a par-
ticipating hospital, is diagnosed as having an
emergency medical condition, and cannot be
transferred. 42 U.S.C.A. § 1395dd(b). “[Iln
the absence of ‘a clearly expressed legislative
intent to the contrary,’ ” unambiguous statu-
tory language is ordinarily conclusive. Unit-
ed States v. Blackwell, 946 F.2d 1049, 1052
(4th Cir.1991) (quoting Russello v. United
States, 464 U.S. 16, 20, 104 S.Ct. 296, 299, 78
L.Ed.2d 17 (1983)). The Hospital has been
unable to identify, nor has our research re-
vealed, any statutory language or legislative
history evincing a Congressional intent to
create an exception to the duty to provide
stabilizing treatment when the required
treatment would exceed the prevailing stan-
dard of medical care. We recognize the di-
lemma facing physicians who are requested
to provide treatment they consider morally
and ethically inappropriate, but we cannot
ignore the plain language of the statute be-
cause “to do so would ‘transcend our judicial
function.’” Baber, 977 F.2d at 884 (quoting
Iselin v. United States, 270 U.S. 245, 250-51,
46 S.Ct. 248, 250, 70 L.Ed. 566 (1926). The
appropriate branch to . redress the policy con-
cerns of the Hospital is Congress.

lished and sustained spontaneous breathing, ap-
nea describes the cessation of respiration for
more than 60 seconds. Id. at 112.
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C.

[71 The Hospital further argues that EM-
TALA cannot be construed to require it to
provide respiratory support to anencephalics
when its physicians deem such care inappro-
priate, because Virginia law permits physi-
cians to refuse to provide such care. Section
54.1-2990 of the Health Care Decisions Act
(HCDA) of Virginia provides that “[n]othing
in this article shall be construed to require a
physician to prescribe or render medical
treatment to a patient that the physician
determines to be medically or ethically inap-
propriate.” Va.Code Ann. § 54.1-2990 (Mi-
chie Supp.1993). The Hospital maintains
that EMTALA only obligates a hospital to
provide stabilizing treatment “within the
staff and facilities available at the hospital,”
42 U.S.C.A. § 1395dd(b)(1)(A). It reasons
that because its physicians object to provid-
ing respiratory support to anencephalics, it
has no physicians available to provide respi-
ratory treatment for Baby K and, therefore,
is not required by EMTALA to provide such
treatment. We disagree.

The duty to provide stabilizing treatment
set forth in EMTALA applies not only to
participating hospitals but also to treating
physicians in participating hospitals. 42
U.S.C.A. § 1395dd(d)1)(B). EMTALA does
not provide an exception for stabilizing treat-
ment physicians may deem medically or ethi-
cally inappropriate. Consequently, to the ex-
tent § 54.1-2990 exempts physicians from
providing care they consider medically or
ethically inappropriate, it directly. .conflicts

with the provisions of EMTALA that require

stabilizing treatment to be provided.

It is well settled that state action must
give way to federal legislation where a valid:
“act of Congress, fairly  interpreted, is in:

actual conflict with the law of the state,”
Savage v. Jones, 225 U.S. 501, 533, 32 S.Ct.

715, 726, 56 L.Ed. 1182 (1912), and EMTALA:
provides that state and local laws that direct-
ly conflict with the requirements of EMTA-.

LA are preempted. 42 U.S.C.A. § 1395dd(f).

10. By its terms the application of § 54.1-2990 is
limited to the HCDA, Va.Code Ann. §§ 54.1-2981
to 54.1-2993 (Michie Supp.1993). The HCDA
governs advance medical directives by adults and
surrogate medical treatment decisions on behalf
of adults. No part of the HCDA sets forth provi-

The Hospital does not allege that EMTALA
is an invalid act of Congress. Therefore, to
the extent that § 54.1-2990 applies to medi-
cal treatment decisions on behalf of infants 1
and to the extent that § 54.1-2990 exempts
treating physicians in participating hospitals
from providing care they consider medically
or ethically inappropriate, it is preempted—it
does not allow the physicians treating Baby
K to refuse to provide her with respiratory
support.

D.

[8] The final contention advanced by the
Hospital is that EMTALA only applies to
patients who are transferred from a hospital
in an unstable condition. The Hospital
grounds this argument on the definition of
stabilizing treatment as that treatment “nec-
essary to assure, within reasonable medical
probability, that no material deterioration of
the condition is likely to result from or occur
during the transfer of the individual from a
facility.” 42 U.S.C.A. § 1395dd(e)(3)A) (em-
phasis added). According to the Hospital,
the use of the word “transfer” limits the duty
of hospitals and physicians to provide stabi-
lizing treatment to situations in which the
patient is to be subsequently transferred to
another facility. The end result of this rea-
soning would allow hospitals and physicians
to avoid providing stabilizing treatment by
simply refusing to transfer the patient or, as
in the case of Baby K, elect not to provide
stabilizing treatment because other hospitals
will not accept a transfer.

"As previously stated, § 1895dd(b) requires
a hospital to provide stabilizing treatment to
any: individual who comes to a participating
hospital, is diagnosed as presenting an emer-

- gency medical condition, and cannot be trans-

ferred in accordance with the provisions of
subsection (¢). The use of the word “trans-
fer” to describe the duty of a hospital to
provide stabilizing treatment evinces a Con-
gressional intent to require stabilization prior

sions for dealing with medical treatment deci-
sions on behalf of infants. Therefore, the Virgi-
nia legislature presumably did not intend § 54.1-
2990 to apply to medical treatment decisions on
behalf of infants.
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to discharge or that treatment necessary to
prevent material deterioration of the pa-
tient’s eondition during transfer. It was not
intended to allow hospitals and physicians to
avoid liability under EMTALA by accepting
and screening a patient and then refusing to
treat the patient because the patient cannot
or will not be transferred. See, e.g., Thorn-
ton v. Southwest Detroit Hosp., 895 F.2d
1131, 1134 (6th Cir.1990) (“Once a patient is
found to suffer from an emergency medical
condition, the hospital must give the patient
treatment to stabilize that condition unless
the patient can be transferred without dan-
ger of the patient’s condition deteriorating.”);
Burditt v. U.S. Dept. of Health & Human
Services, 934 F.2d 1362, 1368 (5th Cir.1991)
(“Patients diagnosed with an ‘emergency
medical condition’ . .. must either be treated
or be fransferred....”). The argument of
the Hospital to the contrary is without merit.

Iv.

It is beyond the limits of our judicial func-
tion to address the moral or ethical propriety
of providing emergency stabilizing medical
treatment to anencephalic infants. We are
bound to interpret federal statutes in accor-
dance with their plain language and any ex-
pressed congressional intent. Congress re-
jected a case-by-case approach to determin-
ing what emergency medical treatment hos-
pitals and physicians must provide and to
whom they must provide it; instead, it re-
quired hospitals and physicians to provide
stabilizing care to any individual presenting
an emergency medical condition. EMTALA
does not carve out an exception for anence-
phalic infants in respiratory distress any
more than it carves out an exception for
comatose patients, those with lung cancer, or
those with muscular dystrophy—all of whom
may repeatedly seek emergency stabilizing
treatment for respiratory distress and also
possess an underlying medical condition that
severely affects their quality of life and ulti-
mately may result in their death. Because
EMTALA does not provide for such an ex-
ception, the judgment of the district court is
affirmed.

AFFIRMED.

16 FEDERAL REPORTER, 3d SERIES

SPROUSE, Senior Circuit Judge,
dissenting:

I respectfully dissent.

I have no quarrel with the majority’s con-
clusion that the duty imposed on hospitals by
EMTALA to provide stabilizing treatment
for an emergency condition is different from
its duty to provide “appropriate medical
screening.” There is no question that once a
medical condition is characterized as an
“emergency medical condition” contemplated
by EMTALA, the patient must be stabilized
to prevent material deterioration of the con-
dition. 42 TU.S.C.A. §§ 1395dd(b)(1)(A),
(e)3)(A) (Supp.1991).

1 simply do not believe, however, that Con-
gress, in enacting EMTALA, meant for the
judiciary to superintend the sensitive deci-
sion-making process between family and phy-
sicians at the bedside of a helpless and termi-
nally ill patient under the circumstances of
this case. Tragic end-of-life hospital dramas
such as this one do not represent phenomena
susceptible of uniform legal control. In my
view, Congress, even in its weakest moments,
would not have attempted to impose federal
control in this sensitive, private area. Rath-
er, the statute was designed narrowly to
correct a specific abuse: hospital “dumping”
of indigent or uninsured emergency patients.
Brooks v. Maryland Gen. Hosp., Inc., 996
F.2d 708, 710 (4th Cir.1993); Baber v. Hospi-
tal Corp. of America, 977 F.2d 872, 880 (4th
Cir.1992). There is no indication in the legis-
lative history of EMTALA that Congress -
meant to extend the statute’s reach to hospi-
tal-patient relationships that do not involve
“dumping.” Clearly, there is no suggestion
of patient “dumping” in this case. To the
contrary, Baby K’s introduction to the hospi-
tal was not for emergency treatment—she
was born there. She was twice readmitted
and after her subsidiary medical condition
was stabilized, transferred back to a nursing
home. In light of the purposes of the statute
and this child’s unique circumstances, I
would find this case to be outside the scope
of EMTALA’s anti-dumping provisions.

I also submit that EMTALA’s language
concerning the type and extent of emergency
treatment to be extended to all patients was
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not intended to cover the continued emergen-
cies that typically attend patients like Baby
K. The law was crafted to effect the purpose
of preventing disparate treatment between
emergency patients. See H.R.Rep. No. 241,
99th  Cong., 2d Sess., pt. 1 at 27 (1986),
reprinted in 1986 U.S.C.A.A.N. 42, 579, 605.
In my view, Baby K.is not that kind of
emergency patient contemplated by the stat-
ute, although by the very nature of her ter-
minal illness, she will suffer repeated medical
emergencies during her day-to-day mainte-
nance care. The hospital argues that
anencephaly, not the subsidiary respiratory
failure, is the condition that should be re-
viewed in order to judge the applicability vel
non of EMTALA. I agree. I would consid-
er anencephaly as the relevant condition and
the respiratory difficulty as one of many
subsidiary conditions found in a patient with
the disease. EMTALA was not designed to
reach such circumstances.

The tragic phenomenon Baby K represents
exemplifies the need to take a case-by-case
approach to determine if an emergency epi-
sode is governed by EMTALA. Baby K’s
condition - presents her parents and doctors
with decision-making choices that are differ-
ent even from the difficult choices presented
by other terminal diseases. Specifically, as
an anencephalic infant, Baby K is perma-
nently unconscious. She cannot hear, cannot
see, and has no cognitive abilities. She has
no awareness of and cannot interact with her
environment in any way. Since there is no
medical treatment that can improve her con-
dition, she will be in this state for as long as
she lives. Given this unique medical condi-
tion, whatever treatment appropriate for her
unspeakably tragic illness should be regard-
ed as a continuum, not as a series of discrete
emergency medical conditions to be consid-
ered in isolation. Humanitarian concerns
dictate appropriate care. However, if resort
must be had to our courts to test the appro-
priateness  of the care, the legal vehicle
should be state malpractice law.

In my view, considering the discrete factu-
al circumstances of Baby K’s condition and
previous treatment, if she is transferred
again from the nursing home to the hospital
in respiratory distress, that condition should

be considered integral fo the anencephalie
condition, and I would hold that there has
been no violation of EMTALA. I emphasize
that this view contemplates a case-by-case
determination. Individual cases involving
vietims of trauma, cancer, heart attack, or
other catastrophic illness, who are denied
potentially life-saving treatments, may well
require different analyses.
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Defendant was convicted in the United
States District Court for the Southern Dis-
trict of West Virginia, Charles H. Haden, II,
Chief Judge, of mail fraud. Defendant ap-
pealed. The Court of Appeals, K.K. Hall,
Circuit Judge, held that: (1) defendant was
not entitled to hearing on issue of whether he
was selectively prosecuted; (2) evidence sus-
tained conviction; and (3) increase in base
offense level was warranted on ground that
more than minimal planning was involved,
and defendant misrepresented his acting on
behalf of charitable organization, he had
leadership or organization role, and he
abused position of trust.

Affirmed.



