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Thaddeus Mason Pope, JD, PhD

Mitchell Hamline Health Law Institute
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Brain Death

Futility

PDA
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Brain 
Death

Total 
brain 
failure

= death

Legally 
settled
since 1980s

9

3 attacks 
on brain death
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Attack 
1 of 3

Accommodation 

after death

Not questioning brain 
death criteria

Not questioning 
application to this patient

But want continued organ 
support

“After a patient . . . brain 
dead . . . medical support 
should be discontinued.”

Religious accommodation

“reasonably 
brief period”

24 - 48 hours

Indefinite 

accommodation

(until CP death)

Motl Brody (DC)
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19

Shahida Virk  (Mich.)

Cho Fook Cheng (Mass)

• Pic stinson

• Pic others SF  KY etc

• Click click click

Israel Stinson (CA)

22

Uniformly 
denied

23

Attack 
2 of 3

Consent 
for apnea 
test

Final confirmatory 
test before 
declaring death

Remove ventilator

No drive to 
breathe  dead

No right to 
treatment 
after death

Other than brief accommodation
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Prevent from 
being declared 
death

Refuse
consent to 
apnea test

No apnea test

No determination  
of death

Do clinicians 
need consent  
for apnea test? Yes

Allen 
Callaway

Billings, Montana

6-year-old
“Drowned” July 22, 2016



10/7/2016

5

Tasha 
Dawn 
Stone

Consent 
not
required

Mirranda
Lawson

Richmond, Virginia

2-year-old
Choked popcorn - May 11, 2016
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June 10, 2016 Both kids remain in hospital

No 
duty  
treat

Dead
No 
duty  
treat

Dead
US ICUs will have 
more (probably) 
dead kids

Often full 

Others denied
opportunity of 
ICU benefit 

53

Attack 
3 of 3

Are the medical 
criteria for 
DDNC legally
sufficient
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AAN does not 
measure what 
the UDDA
requires

Aden 
Hailu

Reno 
pic

Reno, Nevada

Aden 

Hailu

59

April 1, 2015
Catastrophic anoxic 
brain injury during 
exploratory 
laparotomy

60

May 28, 2015

Met AAN criteria    
for brain death

Dad: “she       

is not dead”
62

Trial court
AAN criteria met

Aden is dead

Supreme Court of Nevada 
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64

Irrelevant if Aden 
meets AAN criteria

They are not the 
“right” criteria

DDNC requires 

“irreversible cessation . 

. . all functions of the . 

. . entire brain”

Nev. Rev. Stat. 451.007(1)
66

Trial court did not 
consider whether 
AAN measures 

“irreversible cessation . . .    

all functions of the . . . 
entire brain”

DDNC “must be 
made in accordance 
with accepted  
medical standards.”

Nev. Rev. Stat. 451.007(2)
68

Trial court did not 
consider whether 
AAN are 

“accepted medical 

standards”

UDDA 
requires

Clinicians 
measure

70

May need to amend 

Legal criteria

Medical criteria

Both

PDA
Jerry Canterbury
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Chasm 

between 

theory & 

practice

• Pic bulding “bridge”

Patient 
decision aids

Evidence based 
educational 
tools

Accurate

Complete

Understandable

> 130 
RCTs

BUT
Very little 

clinical usage
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“Promise 

remains 

elusive”

Move PDAs 
from lab    
to clinic

No 
PDA

Assure PDA 

quality
Certification

• JCE  from March 2013

Criteria Process
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HCA 

CMO

In use
Labor & Delivery 

Especially C-section 
vaginal delivery 

Next priority areas: 

Joint replacement and 
spine care (2017) 

Cardiac care and end of 
life care (2018) 

§ 3056

Contract with an 
entity to “synthesize 
evidence” and 
establish “consensus 
based standards”
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www.qualityforum.org
/Decision_Aids.aspx

tinyurl.com/NQFPDA

Please comment 
by October 14

Agency in charge is CMS

104

Futility
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110

Chris Dunn 
v. 

Methodist 
Hospital 

Trial: 
Jan. 2017

More lawsuits 

for damages
Geraldine Siner v. 
Kinded (Indiana)

86

Advanced dementia 

DNR without consent 
& despite family 
protests

Helen Marsala 
v.  Yale

116
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